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Monday, 
6ih  November, 


A  ship 
sailing  in 
1821,  for  her 
port  of  desti- 
nation and 
never  arriving, 
but  reported 
a  few  aays 
after  her  de- 
parture to 
have  founder- 
ed (crew  sur- 
viving), may 
reasonably 
be  presumed 
to  be  lost  by 
perils  of  the 
seas,  in  the 
absence  of  any 
proof  to  the  ' 
contrary;  and 
in  such  case 
the  assured 
on  goodt  is  not 
bound  to  call 
any  of  the 
crew,  assuming 
them  to  have 
survived  the 
loss  of  the 
vessel. 


KosTER  V.  Reed,  Bart.,  and  another,  administrators  of 
Sir  Thomas  Reed. 

Assumpsit  on  a  policy  of  insurance  on  goods  on  board 
the  Spanish  vessel  La  Virgine  delta  Solitudine,  at  and  from 
Leghorn  to   Lisbon.      The  first  count  of  the  declara- 
tion averred  that  the  policy  was  effected  by  the  plaintiff 
as  agent  of  one  Leon  Tanrel;   that  on  the   9th   April, 
1 821 9  the  goods  insured  were  shipped  at  Leghorn,  and 
that  the  vessel  sailed  on  that  day,  with   the  goods  on 
board  from  Leghorn  on  the  voyage  insured,  and  was  lost 
by  perils  of  the  sea.     Second  count,  averring  the  loss  to 
be  by  barratry  of  the  master.  Plea^  non  assumpsit.  At  the 
trial  before  Abbott ^  C.  J.,  at  the  Loinion  adjourned  sittings 
after  last  term,  proof  was  given  that  the  vessel  sailed  from 
Leghorn  on  the  9th  Aprils  1821,  with  the  goods  in  ques- 
tion on  board,  upon  the  voyage  insured,  but  had  never 
arrived  at  her  port  of  destination.    A  witness,  called  on  the 
part  of  the  plaintiff,  stated,  that  within  a  week  after  the 
vessel  had  sailed  from  Leghorn,  he  heard  a  report  that 
she  had  sunk  at  sea,  and  that  the  crew  had  been  saved. 
On  the  part   of  the    defendant,    it  was  objected   that 
this  evidence  was  insufficient  to  prove  a  loss  either  by 
perils  of  the  sea  or  by  barratry;  and  assuming  that  the 
hearsay  evidence  that  the  vessel  had   foundered,  could 
be  resorted  to,  then  it  was  the  duty  of  the  plaintiff  to 
produce  the  best,  or  rather  the  highest,  evidence  upon 
the  subject,  namely  the  crew  of  the. vessel,  or  to  shew 
that  diligent    efforts  had   been  mfide  to  procure  their 
attendance  without  success.    The  learned  Judge,  however, 
overruled  the  objection,  and  left  it  to  the  jury  (who  were 
merchants),  to   say;  whether  the  circumstance  of    the 
ship  never  having  arrived  at  her  port  of  destination  after 
the  lapse  of  so  many  years,  did  not  aSTord  a  rei^K)nabI(s 
presumption  that  she  had  foundered. at » sea;  and  he,. ob- 
served that,  in  his  opinion,  they  might  reasonably  draw 
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that  conclasion  firom  the  evidence.    The  jury  found  for        1826. 
the  plaintiff.  ];^^ 


Bamtwall  now  moved  for  a  rule  to  shew  cause  why 
the  verdict  found  for  the  plaintiff  should  not  be  set  aside, 
and  a  new  trial  granted.  It  is  submitted  that  there  was 
not  sufficient  evidence  to  go  to  the  jury,  that  the  vessel 
was  lost  by  perils  of  the  sea  or  by  barratry.  The  only 
evidence  was  the  fact  of  non-arrival,  and  the  report  that 
the  vessel  had  foundered  at  sea,  her  crew  surviving. 
Th»e  was  nothing  to  shew,  in  fact,  that  she  was  lost 
by  a  peril  of  the  aea ;  and,  if  the  hearsay  evidence 
can  be  brought  to  bear  nppn  the  case,  then  as  the  crew 
were  reported  to  have  survived,  they  ought  to  have  been 
called,  .or  their  absence  accounted  for.  {Abbott^  C.  J. 
You  must  take  the  statement  altogether ;  there  is  the 
fact  of  her  non*arrival,  and  the  report  of  her  having  foun- 
dered. There  is  no  admissible  evidence  of  the  crew 
having  survived,  for  that  is  merely  hearsay].  But  the 
bare  fact  of  non-arrival  is  not  sufficient,  if  there  be'other 
evidence  to  shew  that  the  ship  has  been  heard  of.  Here 
the  ship  was  heard  of,  and  the  plaintiff  ought  to  have 
gone  farther,  and  given  the  highest  evidence  of  which 
the  case  was  susceptible.  It  may  be  admitted,  as  a 
general  rule  deducible  from  several  cases  in  the  books, 
that  if  a  ship  has  been  missing,  and  no  intelligence 
received  of  her  within  a  reasonable  time  after  she  sailed, 
it  shall  be  presumed  that  she  has  foundered  at  sea  (a). 
But  here  the  vessel  has  been  heard  of  in  such  a  way 
as  to  afford  a  ground  for  presuming  that  the  crew  still 
survive.  If  so,  then  some  of  them  ought  to  have  been 
called  to  prove  the  loss  averred,  or  at  least,  the  plaintiff 
was  bound  to  account  for  their  absence.  If  it  is  part 
of  the  plaintiff^s  case  to  prove  that  the  vessel  was  never 

.  (a)  Green  v.  Brown^  2  Stra.  N.  P.  C.  242;  Park  on  losunmce, 
1 199 ;  Twemkw  ?.  Oiwin,  2  Camp.  63  ;  413  Id. ;  2  Marshall  on  Ins. 
85 ;   BonMiman  y.  IHkomfofi,  Holt.      488. 

b2 


v. 
Reed. 
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1826.  heard  of  after  her  departure,  and  he  proves  that  she  has 
been  heard  of  by  means  which  are  not  admissible,  namely, 
hearsay,  then  he  must  stand  or  fall  by  such  evidence. 
If  not,  then  here  the  jury  were  called  upon  to  presume 
from  hearsay  testimony  that  the  vessel  foundered  at  sea, 
which  is  contrary  to  all  the  authorities  upon  the  subject 
of  hearsay  evidence ;  Williams  v.  The  East  India  Com- 
pany (a);   Bull  N.  P.  293. 

Abbott,  C.  J. — ^The  question  is,  whether  there  was 
sufficient  evidence  to  be  left  to  the  jury  to  justify  them 
in  concluding  that  the  ship  was  lost  by  the  perils  of  the 
sea,  or  by  the  barratry  of  the  paster  and  mariners.  Being 
a  Spanish  vessel,  and  owned  by  natives  of  that  country, 
she  sailed  in  the  year  1821,  for  the  port  of  Lisbon.  It  is 
admitted  that  she  never  arrived  at  Lisbon,  but  it  is  said 
that  it  was  incumbent  on  the  plaintiff  to  shew  that 
she  had  never  been  heard  of.  That  would  be  calling 
upon  the  plaintiff  to  do  something  like  an  impossibility, 
the  fact  being  that  she  had  been  heard  of,  and  was 
reported  to  have  been  lost.  After  the  lapse  of  so  long 
a  time,  it  would  be  too  much  to  require  the  plaintiff 
to  be  hunting  all  over  Europe,  for  the  purpose  of  en- 
deayouring  to  find  some  of  the  Spanish  seamen  who 
navigated  the  vessel.  In  such  a  case  as  this,  it  would 
be  laying  down  a  rule,  leading  to.  great  inconveni- 
ence and  injustice,  if  the  assured  were  bound  to  give 
any  farther  evidence  than  was  produced  at  this  trial. 
I  think  the  jury  might  reasonably  conclude  from  the  fact 
that  she  had  never  been  heard  of '  for  five  years,  that  she 
was  lost  by  perils  of  the  sea. 

Bay  LEY,  J. — It  seems  to  me  that  there  was  sufficient 
evidence  of  a  loss  by  perils  of  the  sea,  and  that  the  jury 
drew  the  right  conclusion.  The  ship  sails  in  1821.  The 
plaintiff  has  no  connexion  with  her  or  her  crew ;  he  is 
merely  the  owner  of  certain  goods  on  board,  which  he 

(a)  3  East,  192. 
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has  insured  agninst  sea  risk.  From  1821,  down  to  1826,  1826. 
the  ship  never  arrived  at  her  destination.  It  is  objected 
that  the  plaintiff  has  not  called  some  persons  connected 
with  the  ownership  of  the  vessel,  to  shew  that  they  have 
never  heard  of  her.  There  is  no  legal  evidence  to  shew 
that  there  are  persons  in  existence  connected  with  the 
ownership,  who  could  be  called ;  but  I  apprehend  it  was 
not  an  essential  ingredient  in  the  plaintiff's  case,  to  shew 
that  she  had  never  been  heard  of  by  the  owners.  It  is  true 
that  some  of  the  crew  may  be  living,  and  their  testimony 
might  be  obtained  by  sending  out  a  commission  to  examine 
them  upon  interrogatories,  but  that  was  all  matter  proper 
for  the  consideration  of  the  jury,  in  forming  their  conclu- 
sion upon  the  question,  whether  this  was  a  loss  by  perils 
of  the  sea ;  and  I  think  they  were  fully  warranted  m  the 
conclusion  to  which  they  came.  It  is  said  that  the  allega- 
tion being  that  she  was  lost  by  perik  of  the  sea,  the  mere 
fact  that  she  never  was  heard  of,  would  not  sustain  that 
averment,  for  non  constat,  but  that  she  may  have  been  lost 
by  means  not  insured  against,  and  therefore,  the  plaintiff 
would  not  be  entitled  to  recover;  but  these  were  all 
circumstances  which  have  been  presented  to  the  cou- 
sideration  of  the  jury.  The  probability  is^  [that  if  she 
was  still  in  existence,  or  had  been  lost  by  other  means 
than  a  peril  of  the  sea,  she  would  have  been  heard  of 
during  a  period  of  five  years.  If  she  had  been  heard 
of,  that  evidence  would  as  properly  come  front  the 
defendant's  side,  as  from  the  plaintiff's.  The  plaintiff 
is  merely  the  owner  of  the  goods ;  the  owner  of  the 
ship  is  a  middle  man  between  him  and  the  underwriter* 
If,  then,  there  was  any  foundation  for  believing  that 
there  was  evidence  to  rebut  the  presumption  that  the 
ship  sailing  on  so  dangerous  an  element,  was  really 
not  lost  at  sea,  but  had  arrived  in  safety,  it  was  com* 
petent  for  the  defendant  to  give  such  evidence ;  but  in  the 
absence  of  such  evidence,  I  think  the  Judge  at  the  trial 
was  fully  warranted  in  telling  the  jury,  that  there  wa^ 
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1826.        sufficient  prim&  facie  evidence  to  go  to  them«  from  which 
^Ip^^*^       they  might  reasonably  presume  that  the  vessel  was  lost 

t;.  by  the  peril  alleged  in  the  declaration. 

Reed. 

HoLROTD,  J. — I  am  of  the  same  opinion.  I  think 
there  wai^  sufficient  prim&  facie  evidence,  foe  the  reasons 
mentioned  by  the  Court,  from  which  the  jury  might  fairly 
draw  the  conclusion,  that  the  vessel  was  lost  by  the  perils 
of  the  sea. 

LiTTLEDALE,  J.,  concurred. 

Rule  refused. 


Monday^ 
6th  November.  Gili^BANk's  Bail. 

Time  allowed  J[t  is  a  general  rule,  that  no  additional  time  is  allowed  in 
tifybaifbjHa*  ^^^  ^Y  habeas  corpus,  if  the  bail  do  not  come  up  pur- 
beas  Corpus,  guant  to  notice,  or  are  rejected.  In  this  case,  however, 
where  one  of  ^    ,,.,/.     ,  •        i     i    t  •  i     « 

the  bail  of        one  of  the  bail  of  whom  notice   had   been  given,  had 

h^b^n**^!.     become  suddenly  ill,  and  was  unable  to  attend.     Upon 

ven,  was  taken  an  affidavit  of  this  fact, 
suddenly  ill. 

Bayley,  J.,  allowed  two  days  time  to  add  and  justify 
another  bail. 

Chitty,  for  the  defendant. 


Monday, 
6th  November.  SHlLtlTOB's   Bail. 

Where  time  J[jf  i\^\q  ^^8^  there  being  a  mistake  in  the  jurat  as  to  the 
was  applied  «    i     ,    m  i        /^  i     . 

for  to  send  an  names  of  the  bail  by  affidavit, 
affidavit  of  jus* 

tification  into  the  country,  to  amend  a  mistake  in  the  jurat,  the  Court  made  the  attorney 
pay  the  costs  of  the  application. 
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12.  V.  12  JcAardb  applied  for  time  to  send  the  papers  back         1826. 
into  the  country^  to  ha?e  Ae  mistake  rectified.  Shillitoe's 


Bail. 


Bay  LEY,  J. — Let  it  be  so,  but  it  must  be  at  the  ex- 
pense of  the  attorney.  These  applications  are  too  frequent, 
from  the  carelessness  or  negligence  of  the  attorney  or  his 
cleric.  People  will  recollect,  when  they  have  to  pay  for 
their  blanders. 

Time  given. 


Tu€Mdmf 

The  King  v.  John  Rawlinson,  Esq.  rtk  November. 

1  HIS  was  a  rule,  calling  on  the  defendant,  one  of  the  A  Pa?ing  Act 

justices  of  the  peace  for  the  county  of  Middlesex,  to  shew  ^*|^'S„J^ 

<:ause  why  a  writ  of  mandamus  should  not  issue,  directed  to  <<  direct 

to  him,  commanding  him  to  hear  and  determine  an  in-  j^e  bausTn^ 

formation  exhibited  before  him  by  the  surveyor  of  the  ^^^  stands 

pavements  in   the  south-west  district  of  the  parish  of  district;— 

St.  Pancras,  against  Robert  Johnson,  a  hackney-coachman,  ?®^^'  ^^ 

for  taking  his  stand  with  his  chsu-iot  in  Rowland  Street,  remoTe  a 

Tottenham  Court  Road,  in  the  said  district,  and  plying  ^^d'altoj^'* 

for  a  fare  there,  and  thereby  obstructing  the  public  car-  ther,ifitob- 
-,  ,  .°       .'^       -  J   stractedthe 

nage  way.    Cause  was  now  shewn  against  the  rule,  and  public  street. 

the  circumstances  disclosed  by  the  affidavits  were  these  : — 
For  more  than  twenty  years  there  had  been  a  hackney- 
coach  stand,  in  Rowland  Street.  Of  late  it  had  become 
inoonTenient,  in  consequence  of  the  width  of  the  street  not 
being  sufficient  for  the  passage  of  carriages  to  the  houses 
of  the  inhabitants.  The  inhabitants  complained  to  the 
commissioners  for  paving  and  lighting  the  district,  and 
desired  that  the  stand  might  be  removed  to  some  more 
convenient  place.  The  commissioners  acting,  under  the 
authority  supposed  to  be  vested  in  them,  under  the  12 
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1826.         Geo.  3|  c.  69,  s  36  (a),  made  an  order  that  the  stand 
should  be  removed  from  Howland  Street,  into  a  part  of 


The  KiKO 


Rawlinson* 


V.  Tottenham  Court  Road,  within  the  same  district.     Due 

notice  of  this  order  was  given  to  the  coachmen  plying  on 
the  stand,  and  they  were  required  to  remove  their  car- 
riages into  Tottenham  Court  Road.  With  this  order 
they  refused  to  comply,  on  the  ground  that  the  com- 
missioners had  no  jurisdiction  to  make  it;  and  Robert 
Johnson,  one  of  the  coachmen,  having  taken  his  stand  in 
the  street,  contrary  to  the  said  order,  an  information  was 
exhibited  against  him  before  Mr.  Rawlimon,  to  recover 
the  penalty  of  the  act;  but  the  latter  being  of  opinion  that 
the  paving  commissioners  had  no  authority  to  remove  the 
coach  stand,  refused  to  interfere ;  wherefore  the  present 
application  was  made  for  a  mandamus. 

Scarlett  and  Andrews^  against  the  rule,  now  contended 
that  the  commissioners  of  pavements  had  no  authority 
to  make  the  order  sought  to  be  enforced.  The  36th  sec- 
tion of  the  12  Geo.  3,  c.  69,  gives  them  power  to  **  direct 
and  regulate,"  the  coach-stands  within  their  district, 
but  it  does  not  authorise  them  **  to  alter  and  remove." 
Unless  the  words  "  direct  and  regulate,"  are  tantamount 
^'  to  alter  and  remove,"  it  is  quite  clear  that  they  have 
exceeded  their  jurisdiction  in  making  the  order  in  ques- 
tion. The  words  ^^  direct  and  regulate/'  are  referrable 
only  to  the  conduct  of  the  coachmen,  and  the  order  in 
which  the  business  of  the  sta^d  is  to  be  arranged,  for 
which  purpose  the  commissioners  may  give  directions 

(a)  Which  is  in  the  following  of  them,    may  direct  and  regu- 

tenns:— "And  whereas  hackney  late  such  stands  of  all  hackney 

coachmen  and  hackney  chairmen  coaches    and   chairs    within   the 

frequently  take  their  stands  with  limits  of  this  act,  as  they,  in  their 

their  coaches  and  chairs,  in  such  discretion,  think  proper ;  and  if 

parts  of  the  streets  so  as  to  occasion  any  hackney  coachman  or  hackney 

obstructions  both  in  the  foot  and  chairman  shall  not  comply  with 

carriage  ways ;    be    it  therefore  such  directions  and  regulations,  he 

enacted,  that  from  and  after  the  or  they  shall  forfeit  the  siiro  of  10s. 

passing  of  this  act,  the  said  com-  for  every  such  offence." 
missioners,  or  any  two  or  more 
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and  make  regulations;   and  it  would  be  carrying  these        1826. 
words  beyond  their  fair  and  natural  meaning,  to  say  that     ,^^^  j^^^^ 
they  import  a  power  to  alter  and  remove  the  stands  after  «• 

they  have  been  once  established.  The  Hackney  Coach 
Act»  9  Anne,  c.  23,  s.  16,  gives  power  to  the  commis- 
sioners to  make. bye  laws,  which  shall^be  binding  on 
licensed  hackneymen ;  and  by  s.  17,  such  bye  laws  are 
required  to  have  the  approval  of  the  Lord  Chancellor,  the 
Lord  Chief  Justice  of  either  Bench,  and  the  Lord  Chief 
Baron  of  the  Exchequer,  before  they  can  be  carried  into 
effect.  By  virtue  of  the  power  so  given,  the  commissioners 
of  hackney  coaches,  in  the  year  1771,  made  certain  bye 
laws,  in  which  it  was,  amongst  other  things,  ordered, 
'*  that  no  hackney  coachmen  shall  stand  and  ply  in  any 
of  the  high  or  broad  streets  of  the  cities  of  London 
of  We$tminsier,  or  suburbs  thereof,  being  of  the  breadth 
or  width  of  30  feet  between  the  posts  or  foot  pave- 
ment on  each  side,  or  of  40  feet  between  the  houses, 
where  there  are  no  posts  or  foot  pavement,  unless 
it  be  in  the  middle  of  such  streets;  nor  shall  stand 
in  any  street  where  it  is  not  of  the  respective  breadth 
or  width  before  mentioned. '^  It  appears  that  Howland 
Street  is  more  than  30  feet  wide,  and,  therefore  does  not 
come  within  the  prohibition.  The  power  now  assumed 
by  the  paving  commissioners,  has  never  hitherto  been 
exercised  by  them  ;  and,  if  they  had  supposed  that  they 
had  such  power,  several  acts  of  parliament  which  have 
passed  to  prohibit  hackney]  coaches  from  standing  in 
certain  specified  places,  need  not  have  been  enacted.  If 
this  power  exists  in  the  commissioners,  they  may  remove 
hackney  coaches  out  of  the  parish  of  St.  Pancras  alto- 
gether ;  an  extent  of  authority  which  the  legislature  cer- 
tainly never  could  be  supposed  to  have  given  them. 
Unless,  therefore,  the  words  ''direct  and  regulate"  are 
synonymoHS  with  ^'  alter  and  remove,"  the  commissioners 
have  exceeded  their  jurisdiction. 

Tindal,  S.  O.,  contrd.  Adverting  to  the  words  of  recital  in 
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1826.  the  17th  Mction  of  12  Geo.,  3,  o.  36,  it  is  clear  that 
the  kgislatare  intended  ta  give  the  paring  commissioners 
the  power  now  contended  for.  That  eection  recites  that 
"  hackney  coachmen  and  hackney  chairmen  frequently 
take  their  stands  with  their  coaches  and  chairs  in  such 
parts  of  the  streets,  so  as  to  occasion  obstractions  both  in 
the  foot  and  carriage  ways/'  aod  then  power  is  given 
to.  the  commissioners  to  ^'  direct  and  regulate"  such 
stands.  It  cannot  be  doubted  that  under  the  words 
**  direct  and  regulate/'  they  might  remove  a  coach-^tand 
from  one  part  of  a  street  to  another ;  and,  if  so,  why 
not  from  one  street  to  another  street,  if  within  the  same 
district?  The  power  of  directing  and  regulating  the 
coach-stands  would  be  altogether  nugatory,  in  many  in- 
stances, if  the  commissioners  might  not  change  the  site 
of  coach-stands,  as  circumstances  and  public  convenience 
might  require.  It  is  not  pretended  that  they  have  any 
power  to  remove  a  coach-stand  altogether  out  of  the 
•parish.  If  such  an  attempt  were  made,  it  would  be  such 
an  abuse  of  their  power  as  might  render  the  commissioners 
criminlilly  liable. 

Abbott,  C.  J. — Looking  at  the  whole  of  this  clause 
of  the  act  of  parliament,  I  think  the  word  '*  direct,''  may 
be  taken  to  have  been  used  in  the  sense  of  the  word 
''  appoint."  Now,  if  the  commissioners  have  power  to 
appoint  the  situations  in  which  hackney  coachmen  shall 
stand,  that  power  necessarily  includes  the  power  of  saying 
to  them,  '^  you  shall  not  take  your  station  here,  but  you 
may  take  it  there."  And  if  that  be  so,  then  I  think  the 
commissioners  were  justified  in  ordering  that  the  hackney 
coadimen  should  not  take  their  station,  or  make  their 
Btand,  in  any  part  of  Howland  Street.  It  seems  to  me, 
therefore,  that  the  magistrate  ought  to  hear  the  informa- 
tion ediibited  against  Johnson  for  refusing  to  obey  the 
commissioners'  order ;  and,  on  that  ^und,  the  rule  must 
be  made  absolute  for  a  mandamus.  With  respect, 
however,  to  that  part  of  the  order  which  directs  the  coach « 
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to  take  their  stand  in   Tottenham  Court  Road,  I        1826. 
doubt  utaiMr  the  comnussionen  have  power  to  send  them     j^^  ^^^^ 
there.  ^     •• 

HoLBOYB,  J.  (a). — Taking  the  recital  in  the  ckuse  in 
question,  and  the  obstruction  sworn  to  have  been  occa- 
sioned by  the  stand  in  Howland  Strut,  intoconsid^ation, 
I  think  the  words  of  the  enacting  part  of  the  clause  are 
sufficiently  sttong  to  authorise  the  commissioners  in  re- 
moving the  stand,  so  as  it  shall  not  obstruct  the  public 
highway.  The  recital  is,  that  hackney  coachmen  fre- 
quently take  their  stands  with  their  coaches  in  such  parts 
of  the  streets  so  as  to  occasion  obstructions,  and  then 
power  is  given  to  thaoommissionerB  to  direct  and  regulate 
such  stands ;  that  is,  such  stands  as  occasion  obstructions. 
Now,  if  to  remove  the  obstruction,  it  is  necessary  thai  the 
stand  should  be  entirely  removed,  this  power,  as  it  seems 
to  me,  is  necessarily  incident  to  the  power  of  directing  and 
regulating  such  stands. 

LiTTLEDALB,  J.— 1  am  of  tho  same  opinion.  The 
bye  laws  made  by  the  hackney  coach  commissioners  in 
1771,  enumerate  a  great  many  places  in  which  hackney 
coachmen  are  not  to  ply  at  all.  Now,  the  statute  9  Anne, 
c  23,  merely  authorises  the  making  of  bye  laws  *'  for  the 
good  government  and  regulation  of  licensed  hackney 
coachmen."  The  Paving  Act  is  just  as  large  in  its 
terms,  and  ought  to  receive  a  liberal  construction ;  for, 
otherwise,  the  object  oi  the  legislature  in  preventing 
obstructions,  might  in  many  instances  be  defeated^ 

Rule  absolute, 
(a)  Boy/cy,  J.,  was  gone  to  chambers. 


12  CASES  IN  TH£  KING*S  BENCH^ 


7M  Novend^.  PiGGOTT,  Clerk,  V.  Bayley. 

In  an  action  ThIS  was  an  action  of  debt  on  the  statute  2  and  3  Ed. 
tot  not  setting 
out  tithes  of     6,  c.  13,  for  not  setting  oat  tithes  of  hay  in  the  parish  of 

moriaTc^t^m  ^g^<^^^f  '^^  ^e  county  of  Salop,  of  which  the  phintiff 

for  setting  out  was  rector.     The  second  count  of  the  declaration  (upon 

arerr^  to'^**   which  alone  the  plaintiff  went),  averred,  that  from  time 

exist  '<  within   immemorial,  there  hath  been  within  the  parish  of  Edg^ 

the  limits/        mond,  the  bounds,  limits,  and  titheable  places  thereof* 

^nds,  and     ^  custom  of  and  concerning  the  tithe  of  hay,  that  every 

places  there-     eleventh  cock  of  hay,  after  the  grass  has  been  mowed  and 

-ICl!?  J'       cut  down,  and  so  managed,  treated,  and  dealt  with,  as  to 

appeanng  in  '  . 

eridenee,  that  be  in  a  fit  State  to  be  carried  from  the  ground  and  made 

of  the^rislF  ^^^  ricks,  after  the  course  of  good  husbandry,  shall  be 

was  covered  separated,  divided,  and  set  out  from  the  residue  of  the 

for  hay  tithe :  cocks,  for  the  tithe  of  all  the  hay  so  mowed  and  cut  down 

—Held,  no       ^  aforesaid :  and  that  defendant  mowed  divers,  to  wit, 

variance  from  . 

the  custom  al-  fifty  acres  of  hay,  and  did  not  set  out  the  tithe  according 

^  to  the  custom  aforesaid.  Plea,  the  general  issue,  nil  debet. 

At  the  trial  before  Garraw,  B.,  at  the  last  Shrewsbury 
assizes,  it  appeared  in  evidence,  that  tlie  parish  of  Edg^ 
mond  consisted  of  several  distinct  townships,  and  that  in 
each  the  custom  of  tithing  hay  prevailed,  as  alleged  in 
the  declaration,  with  the  exception  of  one  township,  called 
Tiverton,  which  was  covered  by  a  modus.  Upon  this 
fact  appearing,  it  was  objected  on  the  part  of  the  defend- 
ant, that  the  custom  as  alleged  was  not  proved,  and 
therefore,  that  the  plaintiff  must  be  nonsuited.  The  learned 
Judge,  however,  overruled  the  objection,  and  the  plaintiff 
had  a  verdict,  with  liberty  to  the  defendant  to  move  to 
enter  a  nonsuit. 

W.  E.  Taunton  jiow  moved  accordingly.  It  was  in- 
cumbent on  the  plaintiff  to  prove  the  custom  as  laid. 
Here  the  custom  was  laid,  as  being  applicable  to  all  the 
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titheable  places  within  the  boands  and  limits  of  the  parish.         ^^^' 
Proof  that  it  prevailed  in  most  places  in  the  parish  was       pl^^m 
not  sufficient ;  the  evidence  should  have  gone  on  to  shew,  ^' 

that  it  prevailed  in  all.  It  is  a  general  rule,  that  customs 
and  prescriptions  shall  be  proved  as  broadly  as  laid. .  Now 
here,  the  township  of  Tiverton  is  a  titheable  place  within 
the  parish,  and  that  being  proved  to  be  covered  by  a 
modus,  there  is  a  fatal  variance  between  the  averment  and 
the  evidence  of  the  custom. 

Abbott,  C.  J. — I  think  the  allegation  in  the  declara- 
tion may  be  reasonably  understood  to  apply  to  those 
places  in  the  parish  wherein  the  tithe  of  hay  was  usually 
set  oat  in  kind;  and  that  was  proved.  I  observe  the 
allegation  is  only,  that  this  custom  prevails  within,  and 
not  throughout  the  parish.  If  the  allegation  had  been 
that  the  custom  prevailed  throughout  the  parish,  there 
would  have  been  a  great  deal  more  in  the  argument. 

Bayley,  J. — I  also  think  that  the  fair  construction  of 
the  custom,  as  alleged,  is,  that  in  all  those  parts  of  the 
parish  in  which  hay  is  titheable,  the  manner  of  setting 
out  the  tenth  cock  is  that  which  is  averred,  and  if  so, 
then  the  evidence  fully  supports  the  declaration.  It  is  no 
answer  to  the  construction  thus  put  upon  the  custom  as 
averred,  that  there  is  a  modus  existing  in  point  of  fact  in 
one  of  the  townships.  That  modus  may,  or  may  not,  be 
good  in  point  of  law.  Suppose  this  modus  should  be 
hereafter  called  in  question,  and  proved  to  be  bad,  it  seems 
to  me,  that  the  evidence  given  in  this  case  would,  if  not 
rebutted,  be  sufficient  to  establish  the  custom  as  to  that 
township,  although  a  modus  may  now  exist  therein.  I 
am,  therefore,  of  opinion,  that  the  allegation  in  this  de^ 
claration  is  substantially  proved,  and  that  we  are  at 
liberty  to  construe  it  as  applicable  to  'those  parts  of  the 
parish  in  which  the  tithe  of  hay  is  set  out.  To  that  extent 
the  evidence  fully  supports  the  custom. 
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HoLROYD  J.-*-I  think  that  the  castom,  as  stated,  was 
substantially  proved.  It  is  a  cnstom  applicable  to  the 
setting  out  of  the  tithe  of  hay  only  in  those  parts  of  the 
parish  where  the  hay  tithes  are  set  out.  If  a  money  pay^ 
ment  exists  in  other  places,  they  are  rirtaally  excluded 
from  the  operation  of  the  custom  ;  but  still  that  will  not 
afiept  the  legality  of  the  custom,  as  set  Out. 


LiTTLEDALB,  J. — If  the  custom  can  be  construed  as 
prevailing  throughout  the  parish,  from  the  manner  in 
which  it  is  averred  in  the  declaration,  it  is  clearly  not 
proved ;  Rogers  v.  Allen  (a).  I  am  inclined  to  think,  that 
the  averment  must  be  so  construed,  and  therefore  that  the 
variance  is  fatal. 


Rule  reitised. 


(a)  1  Campb.  309. 


WednetdaVf 
Sth  November, 

In  prohibi- 
tion, a  writ  of 
consultation 
&ued  out  and 
deliTered  to 
the  Judge  of 
the  Court  be- 
low, before  a 
writ  of  error 
allowed,  is  not 
supersedable 
by  such  writ  of 
error;  and  this 
Court  will  not 
stay  the  pro- 
ceedings upon 
it. 


Free,  D.  D,  v.  Burgoyne. 

Prohibition.  Judgment  had  been  given  by  this 
Court  for  a  prohibition  as  to  part  of  the  proceedings,  and 
for  a  consultation  as  to  the  rest  (6).  A  writ  of  error  was 
brought  to  reverse  that  judgment,  made  returnable  in  the 
Exchequer  Chamber,  where  it  was  decided  by  this  Court, 
that  a  writ  of  error  in  prohibition  did  not  lie  to  the  Ex- 
chequer Chamber  (c),  and  a  new  writ  to  the  House  of  Lords 
was  issued  and  allowed. 

Denman  now  moved  to  stay  the  proceedings  upon  the 
consultation.  He  produced  an  affidavit,  stating,  that  after 
the  first  writ  of  error  had  been  allowed,  and  a  consultation 
carried  down  and  delivered  to  the  Judge  of  the  Court 

(6)  Ante,  vol.  viii.,  179.  (c)  Ante,  vol.  viii.,  587. 
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beloWf  the  plaintiff  moYed  to  stay  the  proceedings  upon  i^^^* 
that  consultation ;  and  that  upon  the  motion  being  refiiaed«  Pi^ss 
a  new  writ  of  error  had  been  sued  out  and  allowed ;  and  «• 

contended,  that  this  was  a  description  of  suit  to  which  the 
ordinary  rules  of  law  did  not  apply,  and  that  the  suing  out 
a  writ  of  consultation,  and  delivering  it  to  the  Judge  of  the 
Court  below,  could  not  be  deemed  an  executing  of  a  writ 
in  execution.  Sed, 

Pbb  Curia m.^ — This  application  comes  too  late.  If  the 
writ  of  consultation  had  been  sued  out  a/ter  the  writ  of 
error  had  been  allowed,  we  might  hare  quashed  it,  quia 
improvid^  emanayit*  Even  •  if  the  writ  of  consultation  had 
been  delivered  to  the  Judge  of  the  Court  below,  after  the 
writ  of  error  had  been  .allowed,  that  might  have  been  a 
misprisioii,  ci  which,  we  might  have  taken  cognizance* 
Uere^  it  is  evident,  upon  the  affidavit,  that  the  writ  of 
consultatioa  had  been  both  sued  out  and  delivered  to  the 
Judge  of  the  Court  below,  before  the  second  writ  of  ^ror, 
directed  to  the  House  of  Lords,  was  allowed.  The  writ  of 
consultation,  therefore,  was  in  the  nature  of  an  execution 
on  thejudgmentin  prohibition,  and  became,  by  its  delivery 
to  the  Judge  of  the  Court  below,  a  writ  in  execution,  exe- 
cuted. That  being  the  case,  it  was  not  supersedable  by 
the  writ  of  error,  and  the  proceedings  upon  it  cannot  be 

stayed. 

Rule  refused. 


Doe,  on  the  demise  of  Tynd  alb,  and  others,  v.  Hem-         Wednetdmf 

MING,  Geo  ROE,  and  others.  Bth  November. 

X  HIS  was  an  action  of  ejectment,  to  recover  the  pos-      The  attoiv 
session  of  certain  lands  in  the  county  of  Suffolk.    Plea,  f^rofthe 

plaintiff,  in 
ejectment,  obtained  from  the  defendant  an  existing  lease,  to  him,  of  the  premises  in 
question,  for  the  purpose  of  prerenting  the  defendant  from  setting  it  up  as  a  defence 
to  the  action,  and  afterwards  produced  it  at  ihetrial,  pursuant  to  notice  nom  the  defen* 
dant  :-^Held,  that  he  had  thereby  admitted  the  validity  of  the  lease,  and  that  it  might 
be  read  in  evidence  on  the  part  of  the  defendant,  without  proof  of  its  execution. 
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not  g^ilty^  and  issue  thereon.  At  the  trial  before  Bat/ley,  J., 
at  the  last  Suffolk  assizes,  the  lessors  of  the  plaintiff  having' 
made  out  a  priin&  facie  title,  as  the  devisees  of  a  Mr. 
Blacknell,  heir  at  law  of  a  Lady  Graves,  who  was  alleged 
to  be  seised  in  fee  of  the  estate ;  the  defendants  called 
upon  them  to  produce  a  lease  of  the  same  estate,  which  had 
been  granted  in  the  year  1812^  by  Lady  Graves,  to  the  de- 
fendant George,  for  a  term  of  fourteen  years,  commencing 
in  October  1812.  The  plaintiff's  attorney  had  been  en- 
trusted with  the  lease,  in  confidence,  by  the  defendant 
George.  At  the  assizes,  a  summons  was  taken  out  by  the 
defendant's  attorney,  for  the  plaintiff's  attorney,  to  shew 
cause  why  he  should  not  produce  the  lease,  and  allow  a 
copy  of  it  to  be  made.  Upon  that,  the  defendant,  George, 
expressly  forbade  the  plaintiff's  attorney  to  give  up  or  shew 
the  contents  of  the  lease ;  and  the  result  of  the  summons 
was,  an  order  for  the  plaintiff's  attorney  to  give  up  the 
names  of  the  subscribing  witnesses,  which  he  did :  tlie 
lease  was  produced ;  but  as  the  defendants  were  not  in  a 
situation  to  call  the  subscribing  witnesses^  it  was  objected 
that  it  could  not  be  read.  The  learned  Judge  over-ruled 
the  objection ;  the  lease  was  read,  and  the  plaintiff  non- 
suited; with  liberty,  however,  for  him  to  move  to  enter 
a  verdict  in  his  favour. 

Storks  now  moved  for  a  rule  to  shew  cause  accordingly. 
This  lease  was  admitted  to  be  read  in  evidence  by  the 
learned  Judge  at  the  trial,  upon  the  authority  of  the  cases 
of  Pearce  v.  Hooper  {a),  and  Orr  v.  Morrice{b),  consi- 
dering it  as  a  muniment  of  the  title  of  the  lessors  of  the 
plaintiff.  If  it  had  been  rightly  so  considered,  it  would 
undoubtedly  have  been  admissible  in  evidence,  without 
proof  of  its  execution;  because  those  cases  establish  the 
principle,  that  where  an  instrument  is  produced  by  a  per- 
son who  derives  a  beneficial  interest  under  it,  proof  of  its 
execution  is  dispensed  with  (c).     But  the  present  is  distin- 

(a)  3  Taunt.  60.  (6)  6  J.  B.  Moore,  347  ;  3  B.  &  B.  139. 

(c)  Vide  Bamett  v.  Lynch,  ante,  vol.  viii.  368.    5  B.  &  C.  589. 
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guishable  from  both  these  cases.  In  Pearce  v.  Hooper,  1826. 
the  plaintiff  claimed  a  beneficial  estate  under  the  deed ;  in 
Orr  V.  Mortice,  the  lease  was  the  title  of  the  party  pro- 
ducing it :  here  the  lessors  of  the  plaintiff  had  a  title 
entirely  independent  of  the  lease»  and  which  they  would 
equally  have  relied  on,  if  there  had  been  no  such  instru- 
ment in  existence.  This  case,  therefore,  falk  within  an- 
other established  principle,  namely,  that  where  an  adverse 
party,  having  notice  to  produce  a  written  instrument,  pro- 
duces it  accordingly  at  the  trial,  the  party  who  calls  for  it 
is  bound  to  call  the  subscribing  witness  to  prove  the  exe- 
cution.   Phil.  Ev.  3d  ed.  396 ;  Gordon  v.  Secretan(a). 

AbHott,  C.  J. — I  am  of  opinion  that  the  nonsuit  in 
thiscas^  was  right.  The  lease  was  delivered  by  one  of 
the  defendants  to  the  attorney  for  the  lessors  of  the  plain- 
tiff, as  a  valid  lease,  and  was  received  as  such  by  him. 
The  subsequent  detention  of  the  lease  by  him,  and  the 
authority  he  obtained  from  that  defendant,  to  refuse  either 
to  deliver  it  up,  or  to  exhibit  its  contents,  could  have 
originated  but  in  one  motive,  namely,  to  prevent  the 
possibility  of  the  defendants  setting  up  the  lease  as  a 
defence  to  the  action.  The  lessors  of  the  plaintiff,  there- 
fore, intended  to  derive  a  benefit  from  the  possession  of 
the.  lease,  and  their  conduct,  through  their  attorney,  was 
such  as  clearly  admitted  its  validity;  and  upon  that 
ground  it  seems  to  me,  that  this  case  is  within  the  prin- 
ciple laid  down  in  Pearce  v.  Hooper,  and  Orr  v.  Morrice, 
and  that  the  lease  was  properly  received  in  evidence, 
without  proof  of  its  execution. 

The  rest  of  the  Court  concurred. 

Rule  refused. 

(a)  8  East,  548. 


VOL.   IX. 
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Thurtdavj 
QthNavet^r,  WiNTER  V.  BaRNES. 

r^[^S,ie1n^  JEREMY  moved  for  a  rule  nisi,  to  set  aside  the  judg- 

Easter,  jiisLin-  ment  Signed  in  this  case,  for  irregularity,  with  costs* 

iJj^'term,  fiVeT  Th®  ^"^  w*®  returnable  on  Wednesday,  after  fifteen  daysF 

common  bail  o{  Easter.    Nothing  was  afterwards  done  until  the  6th 

for  defendant^  o 

and  delivers  a  of  June,  in  Trinity  term>  when  the  plaintiff  filed  common 
declaration       ]^^]i  f^,.  ^j^^  defendant,  under  the  statute,  and,  on  the  same 

•with  notice  '  .    -        .  . 

to  plead.   In    day,  served,  a  declaration  with  notice  to  plead  indorsed 

tionj'udgment  ^l^^reon.    In  Trinity  vacation,  the  plaintiff  signed  judg- 

is  signed  for     ment  as  for  want  of  a  plea.     It  was  now  contended  that 

— He?d,^Um     ^h^  judgment  was  irregularly  signed,  inasmuch  as  the 

defendant  was  defendant  was  entitled  to  an  imparliamence  until  the 
not  entitled  »^.  ,      ,  ,  ,         ,       ,..«.»* 

to  an  imparl-   present  Mtchoelmas  term,  by  reason  that  the  plaintiff  had 

diZltl^]  not  filed  his  declaration  before  the  cssqigis  day  of  Tnniiy 

for  this  rule      t6rm.     Sed  Per 
only  applies 
where  the  de- 
fendant him-         Bayley,  J.  (a).— That  rule  applies  only  where  the 

in  Court  ^      defendant  is  completely  in  Court.     Had  the  defendant 

fore  the  decla-  himself  filed  common  bail  or  appeared,  that  would  have 
ration  is  de-  '^*  ' 

livered.  been  the  rule  of  [practice;  but,  if  the  plaintiff  had  irre- 

gularly filed  common  bail  for  the  defendant,  under  the 
statute,  in  the  term  after  the  term  of  which  the  process 
was  returnable,  he  ought  to  have  come  immediately  to  the 
Court  for  that  irregularity.  The  instant  the  declaration 
was  delivered,  he  must  have  known  that  the  plaintiff  had 
filed  common  bail.  There  were  then  eight  remaining 
days  in  Trinity  term,  in  which  the  defendant  ought  to 
have  applied  to  the  Court.  Upon  payment  of  costs> 
and  bringing  the  money  into  Court,  the  judgment  may, 
however,  be  set  aside. 

Rule  refused, 
(a)  The  only  Judge  in  Court. 
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Lloto  and  Co.  v.  Freshfibld  and  another.  .^^^^^^ 

jA.SSUMPSIT  for  money  lent  to  the  defendants  asco-  partner  bor- 

partners.      The  first-named  defendant  pleaded  non  as-  rowed  money 

,  .  *^  on  his  own 

aiunputy  on  which  issue  was  joined.    The  other  defendant  private  ac- 

Buffered  judgment  by  default    At  the  trial  before  Abbott,  ^^^enUy 

C.  J.,  at  the  Lendom  adjourned  sittings  after  last  term,  applied  part  of 

it  appeared  in'  evidence  that  the  money,  for  which  the  8hi>purixMes: 

action  was  brought,  had  been  lent  by  the  plaintiffs  to  one  ^Held,  that 

of  the  defendants  only.    Two  questions  were  raised  at  could  not  sue 

the  trial;  first,  whether  the  money  had  been  lent  on  the  ^fh*J^o"e'^ 

partnership  credit,  or  only  on  the  priyate  credit  of  one  so  borrowed. 

of  the  partners  for  his  own  private  purposes,  with  the 

plaintifis'  knowledge ;   and  second^  whether  any  p<Nrtion 

of  the  money  had  found  its  way  into  the  partnership 

fbnds,  and  had  been    apphed  to  partnership  purposes, 

so  as  to  make  the  defendant  Freakfidd  liable  pio  tanto. 

The  jury  found  their  verdict  for  the  defendant. 

Brougham,  now  moved  for  a  rule  nisi  for  a  new  trial,  on 
the  ground  that  on  the  second  point  the  verdict  was 
against  the  evidence. 

Abbott,  C.  J. — Assuming  that  any  portion  of  this 
money  found  its  way  into  the  partnership  funds,  I  by 
no  means  wish  it  to  be*  understood,  that  if  one  partner 
borrows  money  on  his  own  private  credit,  and  afterwards 
applies  it  to  the  partnership  uses,  the  lender  of  the  money 
may,  in  consequence  of  such  subsequent  application, 
chaige  the  partnership  with  the  liability  of  the  single 
partner  in  his  private  capacity.  That  is  a  doctrine  to 
which  I  cannot  yield ;  and  which  cannot,  in  my  opinion, 
be  supported  in  law. 

Batlby,  J.,  HoLROYD,  J.,  and  Littlbdale,  J.,  con- 
curred in  the  propriety  of  the  verdict. 

Rule  refused, 
c  2 
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Tkunday, 
9lh  November.  HaRGBAVE  t;.  ShBWIN  and  DiOBY. 

In  replevin    XHIS  was  an  action    of   replevin.      The  declaration 

for  illegally 

distraining  averred  that  the  defendants  took  the  growing  com  of  the 

^row^^com  pl*^^**ff  ^^  fi^^  closes,  mentioning  them    severally  by 

in /our  closes,  name.    Avowry  by  Shewin,  and  cognizance  by  Digby, 

avowed  "he"**  alleged  that  the  plaintiff,  and  two  other  persons,  naming 

distress  for  them,  for  a  long  space  of  time,  to  wit.  Sic.,  ending,  &c., 

averring  that'  ^^^  from  thence  until,  and  at  the  same  time  when,  8cc., 

plaintiff  held     hgij  ^nd  enjoyed  an  undivided  moiety  of  the  said  closes. 
the  closes  in  .  ,  .  ,     ,  »  1 

which,  &C.,  at  in  which,  8cc.,  with  the  appurtenances ,  as  tenants  thereof 

certain  yeari     ^  *^^  defendant  Shewin,  by  virtue  of  a  certain  demise 

rent;  to  which  thereof,  theretofore  made,  at  and  under  a  certain  yearly 

pleaded  that      ^^^^f  ^  ^^»    ^^  yearly  rent  of  14/  Is.  2d.,  payable 

he  did  not        quarterly ;  and  so  justified  the  taking  the  com  for  rent 

ner  and  form     in  arrear.    Plea  in  bar,  that  the  plaintiCF  and  the  other 

Upon^^^' f      persons  named  in  the  avowry  and  cognizance,  did  not 

that  the  plain-  hold  in  manner  and  form  as  alleged  in  the  said  avowiy 

/our  closes^       ^"^  cognizance  ;  and  issue  thereon.    At  the  trial  before 

and  two  others  Abbott,  C.  J.,  at  the  last  assizes  for  the  county  of  Lincoln, 

stated  in  the     ^^  appeared  in  evidence,  that  the  plaintiff  and  the  other 

H^ld'^'""       persons  mentioned  in  the  ayowry  and  cognizance,  held 

variance.  an  undivided  moiety  of  six  closes  at  the  rent  therein 

stated.     It  was  objected  that  this  was  a  fatal  variance 

between  the  evidence  and  the  avowry;  but  the  learned 

Judge  thought  otherwise,  and  the  defendant  had  a  verdict, 

with  liberty  to  the  plaintiff  to  move  to  enter  a  verdict 

the  other  way. 

Reader^  now  moved  accordingly.  There  was  a  fatal 
variance  between  the  evidence  and  the  avowry.  The 
defendants  avow  that  the  plaintiff  held  only  four  closes 
at  the  yearly  rent  of  14/.  U.  2d. ;  and  the  evidence  is  of 
a  demise  of  Wx  closes.  There  is,  therefore,  a  fatal  va- 
riance.     The  defendant  is  bound   to  state  the  demise 
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correctly  in  hia  pleading.  Brawn  v.  Layce  {a).  Great 
inconvenience  may  follow,  if  hereafter  another  action 
shall  be  brought  between  the  same  parties,  for  the  judg- 
ment in  this  case  will  be  an  estoppel  against  the  de- 
fendant from  shewing  that  the  rent  of  the  six  closes 
is  more  than  14/.  Is.  2d.  Perhaps  the  defendants  were 
not  bound  to  point  out  precisely  what  closes  were 
held  by  the  plaintiff.  It  would  have  been  sufficient  to 
allege  that  the  premises  in  question,  *'  amongst  others," 
were  holden  of  the  defendants,  but  having  chosen  to 
give  a  precise  description  of  the  premises,  they  ought  to 
have  been  proved  in  form  and  manner  as  alleged. 

Abbott,  C.  J. — There  is  no  doubt  that  each  of  the 
closes  demised  is  liable  for  the  whole  rent;  and  there- 
fore, there  is  no  incongruity  in  the  defendants  saying 
that  the  closes  in  which  the  distress  was  taken,  were  held 
under  the  whole  rent  payable  for  the  six  closes. 

Baylet,  J. — I  think  the  evidence  proved  the  allega- 
tion that  the  plaintiff  held  four  closes ;  for  those  four 
might  have  been  held  with  others  under  one  tenancy. 
The  rent  for  the  whole  might  be  taken  in  one  close. 

HoLROYD,  J. — ^Tbe  plaintiff  holds  the  four  closes  at 
the  entire  yearly  rent  mentioned  in  the  declaration,  and  a 
distress  might  be  taken  for  the  whole  rent  in  each  close, 

or  any  part  of  the  demised  premises. 

.J  "  . 

LiTTLEDALE^  J.,  concurred. 

Rule  refused. 

(«)  4  Taunt.  320. 
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Thtrtday, 
9th  November.  H0PKIN8  V.  GbAZEBROOK. 

Vendor  con-  X  HIS  was  an  action  for  damages^  in  not  performiag  a 

trvendee  an'^  contract  for  the  sale  of  certain  premises^  agreed  to  be  sold 

estate  with  a  by  the  defendant  to  the  plaintiff.    The  declaration  stated, 

when  he  has  ^^^^  ^^®  defendant  caused  the  premises  in  question  (situate 

tebfethlT*"  ^^  Stourbridge,  in  Worcestershire)  to  be  put  up  to  sale  by 

self,  and  is  not  auction,  in  November,  1826,  subject  to  certain  conditions, 

a^J^afihT'^"'  and,  amongst  others,  that  the  purchaser  should  imme- 

in  his  contract  diately  pay  down  a  deposit,  and  should  pay  the  residue 

stipulated^  is  ^^  *®  pUrchase  money  on  the  26th  of  March  then  next 

liable  to  more  ensuing,  and  that,  on  payment  thereof,  he  should  be  let 

than  noOTina/  ...j<                                 ^i_jifli_               xj 

damages  for      '^^^  possession,  and  a  proper  conreyance  shoma  be  executed 
the  breach  of    by  the  vendor,  who  undertook  to  make  a  good  title.    The 

the  contract,        "^  .  °  • 

in  addition  to  declaration  then  averred,*  that  the  plaintiff  became  the 
hicun^d  bT  P^^^'^^®^  ^^  ^®  premised  in  question,  paid  a  deposit,  and 
the  purchaser,  was  ready  to  [pay  the  remainder  of  the  purchase  money 
at  the  time  specified,  and  requested  the  defendant  to  make 
a  good  title  to  the  premises ;  breach,  that  he  did  not  do 
80,  and  did  not  execute  a  proper  conveyance  to  the  pitsdntiff, 
whereby  plaintiff  was  deprived  of  all  benefit,  which  he 
might  have  derived  from  the  purchase,  and  was  put  to 
great  expense.  Other  counts  more  general.  Plea,  non 
assumpsit,  and  issue  thereon.  The  defendant  paid  into 
Court  the  sum  of  22/.  8s.  8d.,  being  die  amount  of  the 
plaintiff's  particulars  of  demand  for  expenses  actually  in- 
curred, and  also  a  small  sum  of  money  hft^tiominal  damages 
for  the  breach  of  the  contract  of  sale.  '  At  the  trial,  before 
Oarrow,  B.,  at  the  last  assizes  for  the  county  of  Worcester, 
it  appeared  in  evidence  that  Messrs.  Hill  and  Co.,  of 
Worcester,  had  contracted  to  sell  a  certain  estate,  con- 
sisting of  a  dwelling-house,  stables,  outhouses,  yards  and 
other  premises,  situate  in  that  city,  to  a  Mr.  Harwood. 
Whilst  the  negociation  for  a  conveyance  was  depending, 
the  defendant  agreed  to  purchase  the  whole  estate  of 
Harwood,  and  before  the  conveyance  of  the  latter  was 
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completed,  the  defendant  advertised  the  property  for  sale 
by  auction,  in  lota.  The  sale  took  place  accordingly,  and 
the  [daintiff  became  the  purchaser  of  two  lots,  consisting  «< 

of  a  yaxd  and  a  stable,  which  were  contiguous  to  his 
dwelling-hoQse,  and  paid  the  deposit  money  thereon  in 
pursuance  of  the  conditions  of  sale.  In  the  mean  time, 
some  dispute  arose  between  Hilt  and  Co.  and  Hartoood, 
and  the  foimer  ultimately  refiued  to  convey  the  estate  to 
the  latter,  and,  consequently,  the  defendant  was  unable 
to  fulfil  his  qontract  with  the  plaintiff,  who  thereupon 
brought  the  present  action.  The  plaintiff  produced  some 
endence  to-  shew  that,  had  the  contract  of  sale  been  com- 
pleted»  the  premises  in  question  would  hare  added  ma- 
terially to  the  conrenience,  and  improved  the  value  of, 
his  own  property,  and,  on  that  ground,  he  sought  to  re- 
cover substantial  damages  for  the  breach  of  the  contract* 
For  the  defendant,  it  was  insisted  that,  in  the  absence  of 
all  firand  on  his  part,  the  plaintiff  could  be  entitled  to  no 
more  than  the  nominal  damages,  which,  together  with  the 
expenses  out  of  pocket,  had  been  paid  into  Court,  and 
therefore,  that.the  action  must  fail.  The  learned  Judge  was 
of  opinion  that  the  jury  might,  if  they  thought  proper, 
give  more  than  nominal  damages ;  and,  under  his  Lordship's 
directions,  they  found  for  the  plaintiff,  damages  70/.,  with 
liberty,  however,  to  the  defendant,  to  move  to  enter  a 
nonsuit. 

Campbell  now  moved  accordingly  for  a  rule  nisi  to  enter 
a  nonsuit.  The  question-  is,  whether  the  plaintiff  was 
entitled  to  recover  more  than  nominal  damages,  and  it  is 
submitted  that  he  was  not.  It  is  clear  that  the  defendant 
acted  bon&  fide,  and  without  fraud,  and  all  the  authorities 
go  to  shew  that  under  such  circumstances  the  plaintiff  can 
only  be  entitled  to  recover  nominal  damages.  \,Bayley  J. 
Is  he  not  entitled  to  recover  damages  to  the  amount  he 
proves  himself  to  have  been  injured  by  the  breach  oC  the 
defendant's  contract  ?    You  say  here  is  no  fraud ;  is  it  no 
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1826.        fraud  for  a  man  to  take  upon  himself  an  authority  to  sell 
HoPKins       ^^  estate,  and  convey  a  good  title,  when  he  has  no  title 
V-  himself  at  the  time  of  the  sale  ?]    Upon  what  principle  can 

more  than  nommal  damages  be  given  m  a  case  where  it  is 
not  pretended  that  there  is  any  fraud  ?  In  Sugden's  Ven-- 
dor  and  Purchaser  (a),  it  is  said,  on  the  authority  of 
cases  there  cited,  that  '^  where  a  bon&  fide  vendor  has  not 
a  title  to  the  estate,  the  Court  will  not  in  favour  of  the 
purchaser  decree  an  impossibility,  but  will  leave  the  pur- 
chaser to  his  remedy  at  law  upon  the  articles,  and  although 
he  must  necessarily  obtain  a  verdict,  if  he  hav6  recourse 
to  law,  yet  he  would  obtain  nominal  damages  only,  for  a 
purchaser  is  not  entitled  to  any  compensation  for  the  fan- 
cied goodness  of  his  bargain,  which  he  may  suppose  he 
has  lost/'  One  of  the  authorities  there  cited,  is  decisive 
to  shew  that  the  verdict  in  this  case  cannot  be  supported ; 
FleaureauY.  ThomhUHb).  In  that  case  the  defendant, 
acting  in  perfect  good  faith,  had  sold  an  estate,  and  con- 
tracted to  make  a  good  title,  but  failed  in  performing  his 
contract;  whereupon  the  plaintiff  brought  an  action,  and 
recovered  damages  to  the-  amount  of  20/.,  ultra  the  ex- 
pense incurred ;  and  upon  a  motion  being  made  for  a  new 
trial,  De  Grey,  C.  J.,  said,  ''  I  think  the  verdict  wrong 
in  point  of  law.  Upon  a  contract  for  a  purchase,  if  the 
title  proves  bad,  and  the  vendor  is,  without  fraud,  incapa- 
ble of  making  a  good  one,  I  do  not  think  that  the  pur- 
chaser can  be  entitled  to  any  damages  for  the  fancied 
goodness  of  the  bargain,  which  he  supposes  he  has  lost ;" 
and  Blackttone,  J.,  said, ''  These  contracts  are  merely  upon 
condition,  frequently  expressed,  but  always  implied,  that 
the  vendor  has  a  good  title.  If  he  has  not,  the  return  of 
the  deposit,  with  interest  and, costs,  is  all  that  can  be  ex- 
pected." On  the^  authority  of  this  case,  the  defendant  is 
entitled  to  have  a  rule  nisi  to  enter  a  nonsuit. 

(o)  7th  Ed.  197.  Brig'i  case,  Palm.  364.   Bratt,  v. 

(6)  2  Sir  W.  Bl.  1078  ;  and  see      EUity  Sug.  V.  &  P.  7  Ed.  Appen- 
Johnson  v.  Johnson,  3  B.  &  P.  167.      dix  ;  and  Jones  v.  Dyke,  Id.  8. 
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ABJB(yi4r,  C.  J.^ — I  shall  only  say,  that  at  this  moment  of        1B26. 
time,  I  cannot  give  my  unqualified  assent  to  the  general      Hopkivs 
proposition^  that  when  the  vendor  of  an  estate  is  not  com-  «- 

petent  to  make  good  a  title  which  he  has  engaged  to  per- 
fectf  the  vendee  shall  only  recover  nominal  damages  for 
the  breach  of  contract.    If  it  were  necessary  to  decide  that 
general  question,  I  should  wish  to  take  further  time  for 
consideration.    As  at  present  advised,  I  only  say  that  I 
do  not  at  this  moment  give  my  assent  to  it.    I  think  it 
unnecessary  to  decide  that  question  on  this  occasion,  be- 
cause the  facts  of  this  case  are  perfectly  distinguishable 
from  those  in  Fleaureau  v.  ThomhHl.    In  that  case,  the 
vendor  was  the  only  owner  of  the  estate.    An  objection 
was  made  to  his  title ;  he  made  an  offer  to  convey  the 
estate  with  such  title  as  he  had,  or  to  return  the  purchase 
money  with  interest;  and  the  Court  thought  that  the 
buyer  ought  to  have  been  content  with  that  proposition. 
In  this  case,  not  only  no  such  offer  was  made,  but  none 
could  have  been  made,  because  the  vendor  at  the  time  of  the 
sale,  had  no  title  whatever,  good  or  bad,  to  the  estate.   The 
defendant,  unfortunately  for  himself,  relying  upon  the  con- 
tract which  he  had  made  with  Harwood,  which  HarwoodhsA 
himself  only  become  a  contractor  with  Hill  &  Co.,  thought 
proper  to  put  up  the  estate  to  auction  before  he  had  obtained 
the  conveyance.  I  think  that,  before  he  put  up  the  estate  to 
be  sold  by  auction,  he  ought  to  have  taken  care  to  infonp 
himself  that  he  should  be  in  a  situation  to  offer  some  title^ 
if.he  could  not  make  a  perfect  title.    I  do  not  say  he  was 
bound  to  go  the  length  of  offering  a  good  and  perfect  title ; 
far  from  it,   because  some  serious  inconvenience  might 
result  from  laying  down  so  broad  a  proposition.    Here, 
however,  the  defendant  had  nothing  at  all,  which  he  could 
offer  in  the  shape  of  title ;  he  chose  to  take  upon  himself 
the  chance  of  offering  to  sale  an  estate,  in  which  he  had 
not  himself  a  shadow  of  interest  or  title  whatsoever,  and 
therefore  I  think  he  is  bound  to  make  good  to  the  pur- 
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chaser  at  the  auction,  whaterer  benefit  he  has  le^,  by  the 
HopKiHs      l^^v^^s^h  of  the  defendants'  undertaking. 


V. 


Gbazbbbook.  b^yley,  J.— The  case  of  Fleaureau  ^.  ThornhiU  is 
perfectly  distinguishable  from  the  present.  Where  a  party 
sells  that  which  is  his  own«  and  which  he  has  obtained 
upon  an  understanding  and  belief  that  there  is  a  good  title 
to  it  in  himself,  he  stands  in  a  very  different  situation 
from  the  man  who,  for  aught  that  appears^  has  neyer  ex* 
amined  the  title  to  that  which  he  professes  to  sell,  and 
who,  at  the  most,  has  nothing  more  than  an  equitable  in- 
terest in  himself,  or  the  right  to  go  into  a  court  of  Equity 
to  call  upon  another  person  to  perform  the  contract  he  has 
entered  into  with  him.  When  a  man  professes  to  sell  an 
estate  to  another,  he  holds  out  that  it  is  his  own.  If  he 
holds  out  to  the  purchaser  •that- it  is  his  own  estate — that 
he  has  derived  it  from  his  ancestors,  or  otherwise ;  the  pre- 
sumption on  the  part  of  die  purchaser,  is,  that  the  vendor 
.  himself  is  satisfied  with  the  validity  of  the  title ;  and  in 
such  a  case,  there  may  be  great  hardship  in  forcing  the 
vendor  to  pay  damages,  if  it  turned  out  ultimately  that  he 
was  mistaken  in  his  own  legal  rights,  and  had  not  upon 
accurate  investiga^on,  a  legal  title :  but  where  the  party 
professes  to  sell  as  his  own,  that  which  is  not  his  own — 
and  as  if  he  had  examined  the  title  when  he  had  not,  it 
seems  to  me,  that  his  misconduct  in  those  particularB, 
subjects  him  to  the  payment  of  such  damages  to  the  pur- 
chaser, as  a  jury  may  think  he  has  really  sustained,  by 
not  having  that  which  the  seller  contracted  he  should  have. 
I  therefore  think  that  the  verdict  in  this  case  ought  not  to 
be  disturbed. 

HoLBOTD,  J. — I  also  think  that  this  case  is  very  dis- 
tinguishable from  that  in  Sir  W.  Blaekstone's  Reports.  In 
that  case  the  Court  thought,  that  inasmuch  as  the  con- 
tract was  not  to  make  a  good  title  absolutely;  but  only  to 
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sell  the  estate  [of  which  the  party  was  then  actually  in        1826. 
possession],  with,  such  title  as  he  had,  and  having  erery     h^^)^ 
reason  to  suppose  that  he  should  be  aUe  to  make  a  good  «• 

title/  he  ought  not  to  pay  any  thing  more  than  nominal 
danlages  for  the  breach  of  his  contract.  But  here  the 
party  at  the  time  of  the  sale,  had  no  right  to  suppose  that 
he  had  a  title  to  the  property,  because  there  was  no  title 
conyeyed  to  him.  He  chose  to  rely  upon  an  agreement 
with  a  persoi^,  who  was  himself  only  eadeayouring  to  nego* 
ciate  the  Bal6  df  th^ 'estate  to  him  from  the  original  owner. 
Under  audi  oireftamstances,  I  think  the  defendant  ought  to 
take  the  cons^uenees  of  his  own  improvident  contract, 
and  that  the*  plaintiff  was  entitled  to  such  damages  as  the 
jury  id  their  discretion  thought  he  was  entitled  to  receive. 

LiTTLifinAiiE^  J.' — I  am*of  the  satne  opinion. 

Rule  refused. 


John  Dodds  and  others  v.  Richard  Embleton. 


Thundoyf 
9th  November. 


O ASE  for  damage  sustained  by  the  plaintiffs,  as  owners      The  musiet^ff^^i^ 
of  a  vessel  called  The  Atlantic,  in  consequence  of  that  bLing^r^      ^^ 
vessel  having  been  run  down  in  the  river  T^ne,  by  a  ship  board  alicens- 
called  The  George  (a  British  vessel),  owned  by  the  defen*  poised  by^e 
dant,  through  the  negligence  and  mismanagement  of  the  Tridty-Uouse 
deJTendant's  master  and  crew.    At  the  last  assizes  £ar  the  tqxm-Tyne, 
county  of  Newcastle,  before  Park,  J.,  it  appeared  in  evi-  ^^Xctf4i^ 
dence,  that  at  the  time  when  the  aodident  happened  which  3,  c.  86,  s.  6, 
occasioned  the  injury  complained  of,  there  was  on  board  j^^e  motec- 
the  defendant's  vessel,  a  pilot  duly  licensed  by  the  Tnnily-  tion  ofthe  55  I 

House  at  Neweastle-upot^Tyne^  in  pursuance  of  the  Local  General  PUot 
Pilot  Act,  41  Geo.  3,  c.  86,  s.  6,  and  therefore  it  was  con-  ^^*J  ^-  ^>  I 

'  7  #  #  c.  125. 


J 


\ 
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1826.        tended  on  the  part  of  the  defendant^  that  he  was  not  liable 

^"^^       for  the  damage  sought  to  be  recovered,  inasmuch  as  he  was 

V.  entitled  to  the  protection  of  the  General  Pilot  Act,  6  Geo. 

EMBLrroH.     4^  ^  J26, 6.  65.  The  learned  Judge  reserved  the  point,  and 

the  plaintiffs  had  a  verdict,  with  liberty  to  the  defendant  to 

move  to  enter  a  nonsuit. 

Holt,  now  moved  accordingly.  The  case  turns  upon  the 
two  acts  of  parliament,  41  Geo.  3,  c.  86,  which  is  the 
NetDcasile-upon'Tyne  Trinity-House  Pilot  Act,  and  the  6 
Geo. 4,  c.  126,  which  is  the  General  Pilot  Act;  and  the 
question  is,  whether  upon  the  construction  of  these  two 
acts  taken  together,  the  defendant  having  a  licensed  pilot 
on  board,  in  pursuance  of  the  Local  .Act,  is  not  within  the 
protection  of  section  66  of  6  Geo.  4j  c.  126.  That  section 
declares,  "  that  no  owner  or  master  of  any  ship  shall  be 
answerable  for  any  loss  or  damage  which  shall  happen  to 
any  person  from  any  neglect,  default,  incompetency,  or 
incapacity  of  any  licensed  pilot,  so  long  as  such  pilot  shall 
•  be  duly  qualified,  or  so  long  as  no  qualified  pilot  shall 
have  offered  to  take  charge  thereof."  By  the  41  Geo.  3, 
c.  86,  8.  6,  the  Trinity-House  of  Newcastle-upon-Tyne  is 
authorised  to  appoint  licensed  pilots  for  the  navigation  of 
the  river  Tyne  and  port  of  Newcastle,  and  it  was  proved 
that  on  the  occasion  in  question,  there  was  on  board  the 
defendant's  vessel,  a  pilot  duly  licensed  under  that  act.  It 
is  admitted,  that  the  6th  section  alone  of  the  Local  Act 
might  not  perhaps  protect  the  defendant,  because  it  may 
be  said  that  it  was  optional  whether  he  would  take  a  pilot 
on  board  or  not,  and  that  the  protection  given  by  the 
General  Pilot  Act,  was  only  given  where  it  is  compulsory  to 
take  a  pilot ;  but,  upon  adverting  to  the  6th  section  of  the 
General  Pilot  Act,  it  will  be  found,  that  the  Trinity-Houses 
of  Hull  and  Newcastle  are  to  appoint  pilots,  under  the 
General  Pilot  Act,  in  the  same  mannner  as  the  corporation 
of  the  Trinity-House  of  Deptford,  Dover,  Deal,  Isle  of 
Thanet,  Cinque  Ports,  &c.;  and  section  56  of  the  same  act, 
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affOTds  the  protection  now  contended  for,  in  the  words 
already  referred  to.  It  is  true,  indeed,  that  by  section 
89  (a),  an  exception  is  made  in  favour  of  particular 
jurisdictions  and  districts;  but  this  is  for  the  purpose 
merely  of  preserving  their  franchises,  and  does  not  take 
from  masters  of  ships  who  receive  licensed  pilots  on 
board,  the  protection  of  the  65  section,  which  it  is 
submitted  overrides  the  local  act. 


29 


1826. 

DOODS 
V. 

Embletov. 


Abbott,  C.  J. — ^We  are  of  opinion  that  the  provision 
contained  in  the  General  Pilot  Act,  6  Geo.  4,  c.  126,  s.  66, 
does  not  extend  to  the  case  of  a  ship  having  on  board 
a  pilot  licensed  by  the  Triniiy'IIouu  of  tiewcatik-upon^ 
Tyne,  and  therefore  that  this  defendant  was  not  pro- 
tected from  liability  for  the  damage  sought  to  be  reco- 
vered in  this  action. 


The  other  Judges  concurred. 


Rule  refused  (6). 


(a) Which  enacts,  "That  no- 
thing in  this  act  shall  extend  to  the 
taking  away,  abridging,  defeating, 
impeaching,  or  interrupting  of  any 
giants,  liberties,  franchises,  or  pri« 
Tileges,  heretofore  granted  by  any 
charters  or  acts  of  parliament  to 
the  pilots  of  the  Trinity -Htnue 
of  Kingttan'iipon'Hullf  or  the 
Trrnity^House  of  Newcastle-^^xm" 
Tymty  or  to  give  any  authority 
to  the  TrvM^Bwrn  of  Deptford 
Strond,  within  any  [ports  having 


separate  jurisdiction  in  matters  of 
pilotage,  under  any  act  of  par- 
liament or  charter,  or  to  alter  or 
repeal  any  provisions  contained  in 
any  act  or  acts  of  parliament  as  to 
pilots  or  pilotage,  within  the  limits 
prescribed  by  any  act  or  acts  re- 
lating to  pilotage  for  such  ports, 
or  to  the  burthen  of  vessels  navi- 
gating to  or  from  such  ports." 

(6)  Vide,  The  Attorney  General 
▼.  Cosf,  aPrice,  302. 
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Fridmf, 

November  10.         D^g^  ^^  the  demise  of  Mo&ris^  v.  Williams. 
Where  A.     XhIS  was  an  aetion  of  CHectmentv  to  lecover  the  pos- 

has  been  te-  . 

nant  of  pre-     session  of  certain  preBUses,  situate  in  the  parish  of  Briliey, 

^nhl^^  in  the  county  of  Hereford.    Plea,  not  guilty,  and  issae 

quitting  them  thereon.     At  the  trial  before  Burroughs  J.,  at  the  last 

^^n^the^  Herefordshire  assizes,  the  lessor  of  the  plaintiff  proved 

legal  pre-  that  he  was  the  owner  of  the  premises,  and  that  the 

til  the  con-  defendant  had  occupied  them  as  his  tenant,  and  paid  rent 

toiT^apgcars,  f^^  ^^^  ^^^^  ^  ^^  y^^  I319 .  ^^^^^  ^^^  that  time  the 

came  in  as  the  defendant  ceosed  to  occupy  the  premises,  and  they  were 

T-*^nd  a^no-  occupied  by  one  Welih^s,  his  son-in-law ;  and  that  since 

tice  to  quit,     the  occupation  by  WelUngs,  no  rent  had  ever  been  paid 

B^wiU  su^    ^ther  by-him  or  the  defendant.    It  also  appeared,  that 

tain  an  eject-   notice  to  quit  had  been  served  upon  WelHms,  but  none 

ment  against  *  r  o  » 

A.  upon  the  defendant;    and  that,  when  the  copy  of  the 

declaraton  in  ejectment  was  served,  the  defendant  entered 
into  a  rule  to  come  in  and  defend  as  the  landlord.  It  wks, 
thereupon,  objected,  that  a  notice  to  quit,  served  upon 
another  person,  would  not  sustain  the  action  against  the 
defendant;  and  that  no  notice  to  quit  having  been  served 
4ipon  the  defendant,  the  plaintiff  must  be  nonsuited. 
The  learned  Judge  over-ruled  the  objection,  and  the  plain- 
tiff obtained  a  verdict,  with  liberty  to  the  defendant  to 
move  to  enter  a  nonsuit. 

O.  Russell,  now  moved  accordingly.  The  notice  to  quit 
served  upon  Wellings  was  a  nullity,  for  there  was  nothing 
to  shew  that  the  relation  of  landlord  and  tenant  ever 
existed  between  him  and  the  lessor  of  the  plaintiff.  He 
had  never  paid  rent  to  the  lessor  of  the  plaintiff;  he  had 
never,  in  any  way,  recognised  him  as  his  landlord,  and 
therefore  a  notice  to  quit,  served  upon  him,  could  not 
sustain  the  ejectment  against  the  present  defendant. 

Bayley,  J. — ^Where  it  appears  in  evidence,  that  A.  is 
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tenant,  and  that,  upon  bis  qnitting  the  premises,  jB«  takes 
poisession  of  them,  the  legal  presumption  is,  unless  re- 
butted, that  jB.  oones.  in  as  the  assignee  of  A.,  Doe  v. 
Murleu  (a).  Htie  *  there  was  nothing  to  rebut  the  pre- 
sumption thai  Wtllmgg  took  possession  of  the  premises 
as  the  assignee  of  his  father-in-law  WUliams,  and  there- 
fore, the  notice  to  quit  was  properly  served  on  WeUings. 

Abbott,' C.  J.-^Under  the  circumstanoes  oCtbecaaei 
as  they  appeared  at  the  trial,  I  think  the  notice  to  quit  is 
sufficient  to  maintain  the  action. 

The  other  Judges  concurred. 

Rttlerefiised* 

(o)6M.&S.110. 


Thompson  and  others  v.  George  Trail,  George  Vridau 

Trail  the  younger,  and  Matthew  Brown.  tothNovember. 

1  HIS  was  an  action  of  trover  to  recover  the  value  of  ten      Vendor 

barrels  of  tin,  alleged  to  have  been  wrongfully  converted  ^j^ro^ygn. 

by  the  defendants  to  their  own  use.     Plea,  the  general  dee,  goods 

issue,  and  issue  thereon.  At  the  trial  before  Abbott,  C.  J.,  bill  of  lading 

at  the  London  adjourned  sittings  after  last  term,  it  ap-  ^^^  consigned 

peared  in  evidence  that  the  plaintiffs  were  merchants  in  son  at  a  foreign 

London,  and  that  the  defendants.  Trail  and  Son,  were  the  gj*^-    ®f*^'^ 

*  >    •  .  the  vessel 

owners  of  the  ship  George  and  Mary^  of  which  the  de-  sails,  the 

fendant  Broum  was  master  and  commander.     On  the  23d  parent!  wid 

January  last,  the  plaintiffs  sold  the  ten  barrels  of  tin  in  the  vendor 

question  to  persons  trading  under  the  firm  of  May,  Alewyn,  m^ds^ 

and  Co.,  and  by  their  order  the  tin  was  shipped  by  the  ?®®^  ®^ . 
'  ■'  '^'^  "^  the  captain, 

without  tendering  freight  or  expenses  of  nnshipping.  The  captain  refuses  to  deliver, 
solely  on  the  ground  that  he  has  signed  a  bill  of  lading  for  the  consignee : — Held,  suffi- 
cient evidence  of  a  conversion  to  maintain  trover  at  thi  suit  of  the  vendor. 
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1826.        plaiiiti£b  on  board  the  George  and  Mary.    The  invoice 
Thompson     ^^  rnvAe  ont  to  May,  Alewyn,  and  Co.     When  the 
V*  goods  were  delivered  on  board,  the  mate  signed  a  receipt 

for  them,  as  coming  from  the  plaintiffs.  On  the  24th 
January,  the  captain  signed  the  bill  of  lading,  which 
stated  that  the  goods  were  shipped  by  May,  Alewyn,  and 
Co.,  and  consigned  to  one  Lousini,  or  his  assigns,  at  the 
port  of  Leghorn.  Messrs.  May,  Alewyn,  and  Co.  stopped 
payment  on  the  4th  February,  and  on  the  8th  of  that 
month  the  plaintiffs  made  a  formal  demand  of  the  captain 
to  have  the  tins  unshipped  and  delivered  up  to  them.  No 
tender  however  was  made  for  freight,  nor  any  offer  of  com- 
pensation for  the  trouble  of  unloading  the  ship,  and  making 
delivery  of  the  goods  in  pursuance  of  the  demand.  The 
cargo  of  the  ship  was  then  nearly  complete,  and  the  tins 
had  been  placed  at  the  bottom  of  the  vessel  under  other 
goods,  and  could  not  be  got  at  without  removing  the  super- 
incumbent packages.  The  captain  refused  to  deliver  the 
goods,  assigning  no  other  reason  than  that  he  had  signed 
a  bill  of  lading  for  them  in  other  persons  names.  The 
question  was,  whether  this  refusal  amounted  to  a  conver- 
sion, for  the  purpose  of  sustaining  an  action  of  trover.  The 
learned  Judge  was  of  opinion,  that  it  was  evidence  of  a 
conversion,  and  under  his  Lordship's  directions  the  jury 
found  for  the  plaintiffs. 

Campbell  now  moved  for  a  rule  to  shew  cause  why  the 
verdict  found  for  the  plaintiffs  should  not  be  setaside,  and 
a  nonsuit  entered.  It  is  submitted,  that  in  this  case  there 
was  no  evidence  of  a  conversion  so  as  to  support  trover. 
At  the  time  the  demand  was  made  of  the  delivery  of  the 
goods,  the  plaintiffs  had  no  right  of  possession,  inasmuch 
as  the  goods  had  been  bon&  fide^  delivered  to  the  captain 
for  him  to  carry  them  to  Leghorn.  He  received  them 
under  a  contract  to  deliver  at  Leghorn,  and  no  where  else  ; 
and  therefore  his  refusal  to  deliver  in  London  is  no  con- 


Tbompsov 
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▼erston.  Tlie  case  of  Baldwin  v.  Cole  (a)  is  an  authority  i829. 
to  shew,  that  the  party  demanding  must  have  the  right  to 
the  possession^  before  the  refusal  to  deliver  can  be  consi- 
dered as  evidence  of  a  conversion.  So  also,  in  Gordon  v. 
Harper  (6),  it  was  held»  that  the  plaintiff  must  have  a  right 
of  possession  as  well  as  of  property.  Here  the  plaintifis' 
right  of  possession  was  gone  by  the  bailment  to  the  cap- 
tain^  and  as  the  contract  entered  into  with  him  had  never 
been  rescinded,  the  plaintiffs  were  concluded  quoad  the 
right  of  possession.  {Bayley,  J.  Do  you  mean  to  say« 
that  they  had  not  a  right  of  stoppage  in  transitu  ?]  They 
had  a  right  to  do  that  which  would  make  the  property  in 
the  goods  revest,  but  they  had  no  right  to  demand  posses- 
sion of  the  captain,  because  the  goods  had  been  delivered 
to  him  absolutely,  under  a  contract  to  carry  and  deliver 
them  to  another  person  at  Leghorn.  But  assuming  that 
the  plaintiffs  had  a  right  to  demand  possession,  still  they 
ought  to  have  tendered  the  freight,  and  the  expenses  of 
unshipping  the  other  goods  on  board  in  oitier  to  get  at 
the  barrels  of  tin.  This  they  did  not  do,  and  therefore 
the  mere  demand  and  refusal  to  deliver  is  not  sufficient 
evidence  of  a  conversion ;  because  the  captain  had  a  lieo 
upon  the  goods  for  the  freight,  if  not  for  the  expense  to 
which  be  might  be  put  in  unshipping  the  goods.  But 
having  been  once  put  on  board,  under  the  circumstances 
proved  at  the  trial,  the  captain  was  not  bound  to  deliver  to 
the  plaintiffs  under  any  circumstances,  and  his  refusal  was 
no  conversion.  If,  indeed,  it  had  appeared .  that  he  had 
delivered  the  tin  at  Leghorn,  contrary  to  the  orders  of  the 
consignor,  that,  according  to  M'Comhie  v.  Davies  (c), 
would  be  evidence  of  a  conversion ;  but  that  is  a  different 
case  from  the  present ;  for  here  the  plaintiffs  had  no  right 
of  possession,  and  if  they  had,  still  they  ought  to  have 
tendered  the  freight  and  expenses. 

(fl)  6  Mod.  212.  (6)  7  T.  R.  9.  (c)  6  East,  538. 

VOL.  IX.  D 
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1826.  ^  Abbott,  C.  J.,  delivered  no  opinion. 

Bayley,  J. — I  am  of  opinion  that  there  was  evidence 
of  a  conversion  in  this  case  to  go  to  the  jury.  Whether  a 
refusal  to  deliver  is  sufficient  evidence  of  a  conversion, 
must  depend  upon  the  circumstances  under  which  the 
refusal  takes  place.  If  my  goods  are  on  board  another 
man's  ship  and  I  demand  possession,  and  he  answers  that 
the  goods  are  in  such  a  situation,  that  he  cannot  get  at 
them  without  displacing  other  goods,  at  a  great  incon- 
venience, and,  therefore,  he  will  not  then  deliver  them, 
probably  a  jury  would  say  that  was  no  conversion ;  but 
if,  upon  demanding  the  delivery  of  goods  which  you  have 
a  right  to  demand,  the  party  says,  "  I  won't  deliver  them 
to  you,  not  because  I  can't  get  at  them,  or  because 
you  don't  pay  me  for  the  freight,  but  because  I  have 
signed  bills  of  lading  in  another  man's  name,"  there  is 
then  reasonable  ground  for  a  jury  to  presume  a  conversion. 
Here  goods,  which  are  the  property  of  the  plaintiffs,  are 
shipped  on  board  the  defendants'  vessel.  The  persons  to 
whom  they  are  sold,  fail ;  and  the  plaintiffs,  having  a  right 
to  stop  in  transitu,  demand  possession  of  the  captain. 
The  captain  does  not  refuse  to  deliver  the  goods  because 
the  freight  and  expenses  are  not  tendered,  but  because  he 
thinks  he  has  a  right  to  insist  upon  taking  them  to,  and 
delivering  them  at,  Leghorn,  by  reason  of  the  contract  to 
deliver  in  the  name  of  another  person.  That  I  think  is 
evidence  of  a  conversion ;  and,  assuming  it  to  have  been 
necessary  to  tender  the  freight  and  expenses,  it  appears  to 
me  that  the  defendants'  ground  of  refusal  to  deliver,  dis- 
pensed with  the  necessity  of  making  any  tender  of  the 
freight  and  expenses. 

HoLROYD,  J.,  and  Littlbdale,  J.,  concurred. 

Rule  refused. 
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M'GiLLiVRAY  and  others.  Assignees  of  Inolis  and  Saturday 

anothers.  Bankrupts,  v.  Simson.  November  \\ 

Assumpsit.    The  declaration  stated,  that  the  bank-  An  agreement 

rupto, together  with  another  person,  since  deceased,  had  t^arbewfn 

carried  on  business  with  one  Edward  ElHce,  under  the  ?^}^  6^?^  ^^J 

his  principal, 
firm  of  Jngtit,  Ellice  and  Co. ;    and  that  Eltice  retired  and  pay  over 

from  the  said  partnership  on  the  30th  of  April,  1821,  and  SdTl'wK 

the  bankrupts  and  the  now  deceased  partner  then  com-  setting  off  a 

menoed  business,  under  the  firm  of  Inglis  and  Co. ;  that  to^him  fk^m^^ 

a  sum  of  1844/.  7s.  5J.  was  due  to  the  defendant  from  ^^^  principal, 

the  firm  of  Inglis,  Ellice  and  Co.,  and  a  further  sum  of  upon  tlie  bro- 

418/.  48.  2d.  from  the  firm  of  Inglis  and  Co.;  that  the  |;er,8oas  to 

**  '  deprive  him 

firm  of  Inglis  and  Co.,  smce  the  death  of  the  deceased  of  his  legal 
partner,  was  possessed  of  four  bills  of  lading,  whereby  a  "e^l'off ^'^^"^  °' 
quantity  of  timber  was  delivered  to  them;  that  at  the 
time  of  making  the  promise  thereinafter  mentioned,  the 
fim  of  Inglis  and  Co.  was  insolvent,  of  which  defendant 
had  notice;  that  in  consideration  that  Inglis  and  Co. 
would  employ  defendant  as  broker,  to  sell  the  timber  upon 
conmiission,  and  would  indorse  and  deliver  the  bills  of 
lading  to  him,  defendant  undertook  to  account  for,  and  pay 
over,  the  proceeds  of  the  sale,  without  deducting  therefrom 
the  sums  of  money,  or  either  of  them,  so  due  to  him  as 
aforesaid.  Averment  of  performance,  on  the  part  of  the 
bankrupts,  before  thar  bankruptcy,  and  that  the  timber 
was  sdd  for  9,000/.,  besides  the  expenses  and  charges 
upon  the  sale ;  but  that  defendant  did-  not,  nor  would 
account  for  and,  pay  over  the  proceeds,  without  deducting 
the  two  sums  so  due  to  him  as  aforesaid  ;  but,  on  the  con- 
trary, rendered  an  account,  in  which  he  did  deduct  the 
whole  of  those  two  sums,  and  refused  to  render  any  other 
account.  Plea,  non  assumpsit,  with  notice  of  set-ofT. 
Issue  thereon*  At  the  trial  before  Abbott,  C.  J.,  at  the 
London  adjourned  sittings  after  last  term,  the  case  was 
this.    The  plaintiffs  were  the  assignees  of  Inglis  and  Co. 

d2 
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1826.        The  partnership  of  Ttiglis,  ElUce  end  Co.  was  dissolved 
M'GiLLiYRAY  ^"  ^^®  30th  o{  April,  1821,  that  firm  then  being  indebted 
V-  to  the  defendant  upwards  of  1,800/.    After  the  retirement, 

of  Mr.  Ellke,  who  was  still  living,  the  firm  of  Inglis 
and  Co.  became  indebted  to  the  defendant  about  400/. 
On  the  death  of  Mr.  John  Jnglis,  a  partner  in  both  the 
firms,  on  the  7th  of  August,  1822,  it  was  found  that  the 
house  was  insolvent,  and  the  creditors,  among  whom  was 
the  defendant,  were  called  together  and  informed  of  it. 
In  the  months  of  October  and  November,  1822,  the  bills  of 
lading,  in  question,  arrived.  They  were  of  timber,  the 
property  of  the  house.  The  defendant,  who  had  for  many 
years  been  employed  by  the  house  as  broker,  was  re- 
quested to  act  as  broker  in  the  sale  of  the  timber,  and 
was  told,  that  he  must  not  set  off  the  debt  due  to  him 
from  either  of  the  firms  against  the  proceeds,  but  must 
render  an  account  of  the  whole  proceeds,  and  pay  them 
over;  to  which  he  agreed.  There  was,  at  that  time,  no 
contemplation  of  a  bankruptcy  by  the  firm ;  but  it  was 
intended  that  the  business  should  be  carried  on  by  the 
partners,  under  the  inspection  of  trustees,  which  was  done 
from  August,  1822,  to  Mat/,  1823;  and  on  the  29th  of 
May,  1823,  a  commission  of  bankruptcy  issued.  The 
defendant  sold  the  timber  for  7,768/.  10s.,  and  rendered 
an  account,  in  which,  after  deducting  the  costs  and 
charges  upon  the  sale,  and  the  debts  owing  to  himself 
from  both  the  firms,  he  credited  the  bankrupts  with  a 
balance  of  926/.  13s.  10^. ;  and  which  balance  he  had 
paid  into  Court.  This  was  the  case  on  the  part  of  the 
plaintiffs.  On  the  part  of  the  defendant,  the  following 
letter,  sent  to  him  by  the  old  firm,  at  the  time  of  their 
dissolution,  and  of  the  estabUshment  of  the  new  firm,  was 
put  in :— "  London,  30th  of  April,  1821.  Sir,— We  beg 
to  acquaint  you,  that  Mr.  Ellice  retires  from  our  firm 
from  the  present  date.  The  business  of  the  house  will  be 
continued,  as  heretofore,  by  the  remaining  partners,  who 
assume  the  funds,  and  charge  themselves  with  the  Hqui- 
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dation  of  the  debts  of  the  partnership.    We  remain,  &c.,        1826. 
IngUs,  Ellke  and  Co.*' — '*  A.  Simson,  Esq."    It  was  con-  M^Q^LLiviiAT 
tended,  on  the  part  of  the  defendant,  that  he  was  entitled       ^  «. 
to  set  off  the  debts  due  to  him  from  both  the  firms,  inas- 
much as  the  new  firm  had,  by  that  letter,  expressly 
undertaken  to  liquidate  **  the  debts  of  the  partnership," 
that  was,  of  the  old  firm*    The  Lord  Chief  Justice  was  of 
opinion,  that  Mr.  Ellice,  a  partner  in  the  old  firm,  being 
still  alive,  the  defendant  could  not  set  off,  as  against  the 
assignees  of  the  new  firm,  the  debt  owing  to  him  from 
the  old  firm ;  but  that  be  might  set  off  the  debt  owing  to 
him  from  the  new  firm,  the  agreement  to  the  contrary  not 
being,  in  his  Lordship's  opinion,  binding.    He,  therefore, 
directed  the  jury  to  find  a  verdict  for  the  plaintiffs,  for  the 
amount  of  the  proceeds  of  the  timber,  after  deducting  the 
charges  of  the  sale,  the  sum  of  418/.  4s.  2d.,  due  to  the 
defendant,  [from  the  new  firm,  and  the  sum  paid  into 
Court. 

Gumey  now  moved  for  a  rule  nisi  for  a  new  trial,  or  to 
increase  the  verdict  by  the  amount  of  418/.  4s.  2^.,  the 
sum  due  from  the  new  firm  to  the  defendant*  The  de- 
fendant had  no  right,  as  against  the  assignees,  to  set  off 
the  debt  due  to  him  from  either  of  the  firms.  He  expressly 
undertook,  in  consideration  of  the  commission  to  be  paid 
him  for  the  sale  of  the  timber,  not  to  set  off  either  of 
the  debts ;  but  to  account  for,  and  pay  over,  the  whole  of 
the  proceeds.  That  was  a  promise  founded  upon  a  va* 
luable  consideration,  and  was,  therefore,  binding  upon 
him.  He  entered  into  a  special  agreement,  that  this 
particular  transaction  should  be  kept  distinct  from  all  his 
former  dealings  with  the  bankrupts,  and  that  the  whole 
of  the  proceeds  of  the  timber,  with  the  exception  of  his 
own  expenses  and  commission,  should  be  paid  over  to 
them ;  he  had,  therefore,  no  right  to  retain  any  part  of  the 
money  in  respect  of  his  own  general  balance.  The  trans- 
action must  have  been  considered  as  separate  and  distinct 
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1826.        from  all  others  between  the  bankrupts  and  the  defendant, 
M'GiLLiviuY  ^^^^  if  they  had  been  acting  for  themselves  only;  and  the 
«•  defendant's  undertaking  so  to  consider  it,  would,  even 

under  those  circumstances,  have  operated  as  a  waiver  of 
his  lien  upon  the  goods,  or  the  produce  of  them,  for  his 
general  balance.  But  the  defendant  knew,  at  the  time 
when  he  entered  into  the  agreement,  and  thereby  obtained 
possession  of  the  goods,  that  the  bankrupts  were  in  in- 
solvent circumstances,  and  that  they  were  not  acting  for 
themselves,  but  for  the  benefit  of  their  creditors  at  large  ; 
and  upon  that  ground,  therefore,  he  could  not  be  entitled 
to  a  lien  upon  the  goods  to  the  full  amount  of  his  own 
debt,  to  the  prejudice  of  the  rest  of  the  creditors. 

Abbott,  C.  J. — ^This  is  an  action  by  the  assignees  of 
bankrupts.  Their  duty  is  a  plain  one.  It  is  to  take  the 
account  between  the  bankrupts,  and  those  who  are  in- 
debted to  them  on  one  hand,  and  have  claims  upon  them 
on  the  other,  precisely  as  it  stands  at  the  time  of  the 
bankruptcy.  This  is  clear  firom  the  language  of  the 
statute,  6  Geo.  2,  c.  30,  s.  28,  which  is  not  materially 
altered  by  the  6  Geo.  4,  c.  16,  s.  60,  and  which  enacts, 
'*  that  where  it  shall  appear  that  there  has  been  mutual 
credit  given  by  the  bankrupt  and  any  other  person,  or 
mutual  debts  between  the  bankrupt  and  any  other  person, 
at  any  time  before  such  person  became  a -bankrupt,  the 
assignees  shall  state  the  account  between  them,  and  one 
debt  may  be  set  against  another ;  and  what  shall  appear 
to  be  due  on  either  side, 'on  the  balance  of  such  account, 
and  on  setting  such  debts  against  one  another,  and  no 
more,  shall  be  claimed  or  paid  on  either  side."  This  is 
clear,  also,  from  the  language  of  the  Lord  Chancellor,  in 
the  case  Ex  parte  Prescott  (a).  There  the  petitioner  was 
a  creditor  of  the  b^krupt  upon  simple  contract,  and  a 
debtor  of  the  bankrupt  upon  a  bond ;  and  he  applied  to 
be  allowed  to  set  off  one  against  the  other,  under  the 

(o)lAtk.230. 
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5  Geo.  2,  c.  30,  s.  28.  The  Lord  Chancellor  said,  ''  I  1826. 
think  this  case  is  within  the  equity  of  the  statute.  There-  j|«GiLLivRAr 
fore,  let  it  be  referred  to  the  commissioners  to  take  the  ^  v, 
account  between  him  and  the  bankrupt,  and  let  what 
shall  be  found  due  from  the  bankrupt,  at  the  time  of  the 
bankruptcy,  be  deducted  out  of  what  shall  be  due  on  the 
petitioner's  bond,  and  the  balance  only  be  paid  by  the 
petitioner  to  the  assignees."  I  think  that  case  is  ap- 
plicable to  the  present;  and  therefore,  that  so  far  as 
the  bankrupt  laws  are  concerned,  the  defendant  is  tlearly 
entitled  to  deduct,  from  the  claims  of  the  assignees,  the 
debt  owing  to  him  from  the  bankrupts.  Neither  do  I 
think  that  the  agreement  entered  into  between  the  bank- 
mptiB  and  the  defendant  varies  the  case.  I  do  not  con- 
sider such  an  agreement  binding  upon  the  defendant,  so 
as  to  deprive  him  of  the  legal  rights  which  he  possessed, 
of  lien  and  of  set-off.  In  the  case  of  Cornforth  v.  BiwH  {a) 
this  Court  held  that,  in  assumpsit  for  goods  sold,  the 
defendant  might  set  off  an  acceptance  of  the  plaintiff's, 
which  had  come  into  his  hands  after  the  delivery  of  the 
goods,  although  the  defendant  had  agreed  to  pay  for  the 
goods  in  ready  money. 

Bat  LET,  J. — I  am  entirely  of  the  same  opinion.  It 
was  decided  by  this  Court,  in  Eland  v.  Carr  (b),  that 
if  to  a  plea  of  set-off,  the  plaintiff  replies  that  the  goods, 
for  which  the  action  is  brought,  were  to  be  paid  for  in 
ready  money — such  replication  is  bad ;  and  the  same 
principle  was  recognised  and  acted  upon  by  the  court  of 
Common  Pleas,  in  Mayer  v.  Nias  (c). 

The  other  Judges  concurred. 

Rule  refused. 

(tf)  2  M.  Ic  S.  510.  (6)  1  Eut,  375.  (c)  8  J.  B.  Moore,  975. 1  Bing.  311. 
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Saturday,  M'CuLLOCH  V.  Dawes  and  another,  executors  of , 

l^avetnber  11,  deceased. 

Where  one  of  ASSUMPSIT  upon  the  money  counts,  averring  promises, 

cutort  was^ap^  first  by  the  testator  in  his  life-time,  and  secondly,  by  the 

plied  to  for  defendants,  as  his  executors,  since  his  death.   Pleas,  first, 

payment  of  a 

debt  of  his  tes-  non  assumpsit;  and  second,  the  Statute  of  Limitations. 

Ud'Surdcad  Issues  thereon.     At  the  trial  before  Abbott,  C.  3.,  at  the 

20  years,  and  London  adjourned  sittings  after  last  term,  the  case  was 

whom*ufedebt  ^^^s.    The  debt  which  the  plaintiff  sought  to  recover,  was 

was  barred  by  incurred  by  the  testator  in  the  year  1796.    The  testator 

Limitations^  died  in  the  year  1804.     The  defendants  were  his  exe- 

Sr  *^1h"  ^  cw<»™»  ^^^  Dawes  had  taken  the  most  active  part  in  the 

debt  is  a  just  arrangement  of  his  affairs.    It  was  admitted  that,  as  to 

never*been"  *®  testator,  the  debt  was  barred;    the  question  was, 

paid.  I  should  whether  there  had  been  such    a  promise  to  pay  it  by 

serve  you  in  ^^^   defendant  Dawes,  within  six  years  of  the  action 

the  matter  if  I  brought,  as  would  be  binding  upon -both  the  defendants, 
could,  but  I  ^      ,       ,  ^1^  TT  ,.        .      . 

cannot  do  any  &nd  take  the  case  out  of  the  ^statute.    Upon  this  pomt  it 

Amg  ^*^o»»^  appeared,  that  shortly  before  the  action  was  brought,  the 

the  (testator's)  plaintiff  called    upon  the  defendant  Dawes,  stated  his 

Held^in~~  claim  upon  the  testator's  estate,  and  expressed  a  hope  that 

an  action  the  executors  would  see  it  settled.     Datoes  admitted  that 

thecxecutors,  ^^ ^^^^  ^^  ^  j^^^  ^^^»  ^^^  ^^^^  ^^  ^^  never  been  paid ; 

that  there  was  and  gaid  he  should  be  happy  to  serve  the  plaintiff  in 
no  such  ac-  ■ » .^  m 

knowledcment  the  matter  if  he  could,  but  that  he  could  not  do  any 
U)^^the^  thing  without  the  consent  of  the  (testator's)  family.    The 

out  of  the  Lord  Chief  Justice  was  of  opinion,  that  this  was  not  such 

n^ti^^  as  ^  personal  acknowledgment  of  the  debt,  or   promise  to 


against  them ;  pay  it,  as  would  take  the  case  out  of  the  statute,  and 

promise)"  x-°**  therefore  nonsuited  the  plaintiff, 
press  or  im- 
plied, to  pay  -r,     -r  t  •  J        t 

the  debt.  •£*•  Lawes,  now  moved  to  set  aside  the  nonsuit,  and 

for  a  new  trial.  Except  for  the  Statute  of  Limitations,  the 
defendants,  as  executors,  were  both  legally  liable  to  the 
payment  of  the  plaintiff's  debt:    if,  therefore,  there  is 
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such  an  acknowledgment  of  the  debt  and  promise  to  pay  it  i826. 
by  one,  as  bars  the  statute  quoad  him>  and  makes  him 
still  liable,  that  will  support  the  action  against  both. 
Here,  there  was  an  express  acknowledgment  by  Dawes, 
thjst  the  debt  was  still  owing,  which  was  eyidence  of 
a  promise  on  his  part  to  pay  it,  and  his  reference  to 
the  testator's  family  made  no  difference ;  because,  when 
he  admitted  the  existence  of  the  debt,  his  legal  liability 
to  pay  iit  immediately  revived,  and  the  law  will  imply 
a  promise  to  discharge  that  liability.  If  so,  his  ad- 
mission, and  the  implied  promise  arising  out  of  it,  is 
binding  upon  his  co-executor.  It  is  clear  that  one  of 
two  joint  executors  has  power  to  release  a  debt  due 
to  both,  why  then  should  he  not  have  power  to  acknow- 
ledge a  debt  due  from  both  ?  In  Perry  v.  Jackson  (a). 
Lord  Kenjfon  said,  ''  It  is  admitted  that  one  partner  may 
do  several  acts  to  bind  the  interests  of  all :  he  may  re- 
lease as  well  as  create  a  debt;  he  may  also,  by  his 
acknowledgment,  take  a  case  out  of  the  Statute  of  Limi- 
tations." Now,  co-executors  are  in  the  nature  of  partners, 
for  they  are  the  joint  representatives  of  their  testator ; 
therefore,  the  principle  there  laid  down  by  Lord  Kenyan 
applies.  So,  in  Jackson  v.  Fairbank  (i),  one  of  two 
makers  of  a  joint  and  several  promissory  note  having 
become  bankrupt,  the  payee  received  a  dividend  under  his 
commission,  on  account  of  the  note*  It  was  held,  that  the 
payment  of  the  dividend  under  the  commission  was  such 
an  acknowledgment  of  the  debt,  as  took  the  case  out  of 
the  Statute  of  Limitations,  and  prevented  the  other  maker 
from  availing  himself  of  the  statute,  in  an  action  brought 
against  him  for  the  balance  due  on  the  note :  the  dividend 
having  been  paid  within  six  years  of  the  action  brought. 
So,  in  Whitcotnb  v.  Whiting  (c),  an  acknowledgment  by 
one  of  several' makers  of  a  joint  and  several  promissory 
note,  was  holden  suflScient  to  take  it  out  of  the  statute 
against  the  others.  The  authority  of  the  last  two  cases, 
(o)  4T.  R.  516  (6)  2  H.  Bi.  340.  (c)  Doug.  651. 
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1826.        has,  undoubtedly,  been  questioned ;  but  they  have  been 
M^CuixocH    ^^^  recently  fully  discussed  and  recognised  as  law  by  the 
«•  whole  court  of  Common  Pleas,  in  an  elaborate  judgment 

delivered  by  Best,  C.  J.,  in  the  case  of  Perkam  v.  J2ay- 
naU(a),  where  it  was  held,  after  deliberation,  that  an 
acknowledgment  within  six  years,  by  one  of  two  makers 
of  a  joint  and  several  promissory  note,  was  sufficient 
to  revive  the  debt  against  the  other;  although  he  had 
made  no  acknowledgment  within  that  period,  and  had 
signed  the  note  as  a  surety  only. 

Abbott,  C.  J. — It  appeared  at  the  trial,  that  the  plain- 
tiff's debt  accrued  in  the  year  1796 ;  that  the  testator 
died  in   1804 ;  and  that  no  claim  was  made  in  respect  of 
the  debt  till  a  period  of  more  than  twenty  years  after  his 
death.    Under  such  circumstances  payment  was  to  be  pre- 
sumed, unless  the  contrary  was  clearly  shewn.     Perhaps 
that  was  shewn  sufficiently,  because  one  of  the  executors 
undoubtedly  admitted  that,  so  far  as  he  knew,  the  money 
had  never  been  paid.    But  the  question  is,  whether  there 
was  such  an  acknowledgment  of   the  debt  by  one  of 
the  executors,  as  raised  an  implied  promise  on  behalf  of 
himself  and  his  co-executor  to  pay  it,  and  took  the  case 
out  of  the  Statute  of  Limitations  as  against  them  both. 
The  evidence  was,  that  Dawes  said,  he  believed  the  debt 
was  a  just  one,  and  had  never  been  paid ;  and  that  he 
should  be  glad  to   serve  theplaintiff  in  the  matter,  if 
he  could,  but  that  he  could  not  do  any  thing  without  the 
ccMisent  of  the  testator's  family.    I  was  of  opinion  at  the 
trial,  that  this  was  not  a  personal  promise  to  pay  the  debt, 
nor  even  a  personal  acknowledgment  of  its  existence ;  but 
a  mere  reference  of  the  plaintiff  to  the  family  of  the 
testator,  with  vrhom  it  lay  to  say  whether  the  debt  would 
be  paid  or  not;  and  consequently,  that  there  was  nothing 
to  take  the  case  out  of  the  statute  against  the  defendants. 
I  am  of  the  same  oi»nion  now,  and  therefore  I  think 
we  ought  not  to  grant  any  rule. 

(a)  9  J.  B.  MooT€,  566.     2  Bing.  311. 
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Bayley,  J. — I  am  of  the  same  opinioQ.    I  think  the        1826. 
nonsuit    was  perfectly  right.      The   evidence    scarcely    i^Jculloch 
amounted  to  an   acknowledgment  of  the    existence    of  v. 

the  debt,  bat  it  certainly  did  not  amount  to  a  promise 
to  pay  it;  on  the  contrary,  the  reference  to  the  testator's 
iiunily  was  a  refusal  to  pay,  for  it  was  in  effect  saying, 
"  I  would  serve  you  if  I  could — apply  to  the  family — if 
they  chuse  to  pay  it,  they  may,  but  without  them  I  can 
do  nothing.''  Such  language  could  not  properly  be  con- 
strued into  a  promise  to  pay  a  debt  by  any  individual,  and 
much  less  by  an  executor,  whose  testator  has  been  dead 
twenty  years,  and  where  the  debt  claimed  is  30  years  old. 
If  executors  could  be  bound  by  evidence  so  loose  as  this, 
their  situation  would  be  most  alarming.  They  are  bound, 
if  possible,  to  resist  such  a  claim;  they  have  no  right 
to  waive  any  legal  defence  to  such  an  action :  and  if  they 
did,  and  were  to  pay  a  debt,  against  the  recovery  of  which 
there  was  any  legal  bar,  they  would  render  themselves 
liable  over  to  those  who  were  interested  in  the  testator's 
property. 

HoLROYD,  J — I  also  think  the  nonsuit  was  right, 
lliere  was  no  such  acknowledgment  of  the  existence 
of  the  debt,  as  amounted  to  an  admission  that  the  exe- 
cutor thought  himself  liable  as  such  to  pay  it,  or  from 
which  the  law  would  imply  a  promise  to  pay ;  and  a  mere 
acknowledgment  of  the  existence  of  a  debt,  unaccom- 
panied by  a  promise,  express  or  implied,  to  pay  it,  is 
not  snflSicient  to  take  a  case  out  of  the  Statute  of  limita- 
tions. 

LiTTLEDALE,  J.,  coucurred. 

Rule  refosed. 
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2W«fey, 

^^.   '  Bates  v.  Pilling  and  Seddon. 

attorneyta^^  1  HIS  WES  an  action  of  trespass^  for  breaking  and 
the  iosUDce  of  entering  plaintiff's  dwelling-house,  situate  at  Furness,  in 
sued  out  pro-  the  county  palatine  of  Chester,  and  seizing  and  carrying 
d^to^^e*  away  ten  pieces  of  broad  cloth,  his  property.  Plea,  not 
coun^  court,  guilty,   and  issue   thereon.     At  the   trial  before  TTar- 

My's  4^?'  ^^"^  ^"  •^•'  ^^^  ^^^'  ^''  *^  ^^^  *^^  *®"^^  ^^'  Chester, 
after  the  debt  the  facts  of  the  case  were  these.     Pilling,  one  of  the  de- 
been  paid,  but  fendants,  who  was  a  manufacturer  at  Manchester,  had  em- 
^tSffe^^^    ployed  the  other  defendant.    Seddon,  who  was  an  attorney 
signed  judg-    at  the  same  place,  to  recover  for  him  a  debt  of  2/.  5s., 
roS*I)St  «e.  ^^'"8  to  him  from  the  plaintiff.     Seddon,  after  making 
cution,  and     several  unsuccessful  applications    for    payment   to    the 
ihrd^btS?8     plaintiff,  in  the  early  part  of  March,  1825,  instructed  his 
h^^  ^^^^^  agent  at  Chester,  to  commence  legal  proceedings  against 
appeared :—    the  plaintiff.   Process,  returnable  on  the  29th  March,  was 
^thdi*^*red'  ^^^  ^P^"  *^®  plaintiff  on  the  26th,  and  on  that  same 
tor  and  his  at-  day,  the  plaintiff  called  upon  Seddon  at  Manchester,  and 
UawftTTe    P^^^  ^»™  ^'-  ^^^  ^^^  debt  and  costs.    On  the  29th,  Seddon 
debtor,  in  an  wrote  to  his  agent  at  Chester,  informing  him  that  the  debt 
tretpau.         ^^^  <^^^  ^^^  ^^^  V^^^f  ^^^  before  the  letter  reached 
Chester,  his  agent  had  signed  judgment,  taken  out  exe- 
cution, and  put  the  writ  into  the  hands  of  a  sheriff's  oflS- 
cer,  who  made  a  levy  upon  the  goods  mentioned  in  the 
declaration,  on  the  31st  March.    It  was  objected,  on  the 
part  of  the  defendants,  that  upon  this  evidence  neither  of 
them  was  liable  to  an  action  of  trespass,  for  that  even  if 
Seddon  had  been  guilty  of  negligence  in  not  counter- 
manding the  proceedings,  still  he  was  not  a  trespasser,  and 
was  Uable  only  in  an  action  on  the  cas9\,    The  learned 
Judges  overruled  the  objection,  but  reserved  the  point,  and 
the  plaintiff  had  a  verdict  with  nominal  damages,  with 
liberty  to  the  defendants  to  move  to  enter  a  nonsuit. 

Campbell,  for  the  defendant  Seddon,  now  moved  accord- 
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ingly.  Seddon  was  not  liable  in  this  fonn  of  action ;  he 
was  not  a  trespasser  himself,  nor  was  the  trespass  com- 
plained of  committed  under  his  authority.  All  that  he  did 
was,  to  direct  his  agent  to  sue  out  process ;  and  even  if  he 
was  guilty  of  negligence  in  not  countermanding  the  pro- 
cess in  time  to  prevent  the  seizure,  still  he  could  only  be 
liable  in  an  action  on  the  case.  His  agent,  unquestionably, 
was  irregular  in  the  course  he  pursued,  because  he  ought 
to  have  proceeded  by  summons,  attachment,  and  distress 
infinite,  Cam.  Dig.  tit.  County,  C.  9 ;  whereas,^e  signed 
judgment,  and  saed  out  execution,  before  the  defendant 
had  appeared ;  both  which  were  void.  Williams  y.  Lord 
Bagot  (a).  Seddon  could  only  be  bound  by  the  acts  of  his 
agent,  so  far  as  he  had  given  that  agent  authority  to  act 
for  him,  and  as  he  never  authorised  his  agent  to  arrest  the 
plaintiff,  he  was  not  answerable  for  his  misconduct  in  that 
respect.  It  was,  indeed,  decided  in  Barker  y.  Braham  (A), 
that  an  action  of  trespass  would  lie  against  the  attorney, 
as  well  as  against  the  client,  for  suing  out  an  illegal  ca. 
sa.  against  a  defendant,  apd  causing  him  to  be  imprisoned 
thereon ;  but  there,  the  attorney  conducted  the  whole  of 
the  business  himself,  sued  out  the  ca.  sa.  in  his  own  per- 
son, and  delivered  it  personally  to  the  sheriff's  officer,  with 
orders  to  execute  it  immediately :  here,  Seddon  neither 
sued  out  the  writ  himself,  nor  knew  of  its  being  sued  out ; 
so  that  the'  cases  are  perfectly  distinguishable. 

Chiity,  for  the  defendant.  Pilling.  The  arguments 
urged  on  behalf  of  Seddon^  have  still  more  weight  as 
applied  to  Pilling.  Pilling  did  not  know  that  the  debt 
and  costs  had  been  paid,  so  that  he  was  not  even  guilty  of 
negligence.  The  process  under  which  he  acted  was  regu- 
lar and  well  founded  in  its  inception,  and  as  a  mere  agent, 
he  was  perfectly  justified  in  proceeding,  until  he  received 
a  countermand.  [Bay ley,  J.  Pilling,  by  his  agent,  signed 
judgment,  and  took  .out  execution,  against  a  party  who 

(a)  Ante,  Tol.  y.,  719 ;  3  B.  &  C.  772.       (6)  3  Wils.  368 ;  2  Bl.  R.  8C6. 
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1826.  had  never  appeared,  and  that^  after  the  debt  and  costs  had 
been  paid  to  bis  principal].  That  was  in  effect  the  act  of 
the  Court,  not  of  Pilling ;  and  he  cannot  be  responsible 
for  the  error  of  the  Court,  in  regulating  their  practice. 
IBayley,  J.  Signing  judgment  was  no  act  of  the  Court, 
but  an  act  done  by  Pilling  himself,  and  for  which  he 
ought  to  be  responsible].  Evidence  of  suing  out  a  writ, 
and  arresting  a  party,  after  the  debt  has  been  paid,  will 
not  maintain  an  action,  unless  actual  malice  is  averred  and 
proved ;  Schubel  v.  Fairbain  (a) ;  Gibson  v.  Chaters  (6). 
An  act  done  under  a  writ  of  execution,  is  not  the  subject 
of  an  action  of  trespass ;  (or  the  writ  is  similar  to  a  magis- 
trate's warrant,  and  a  party  acting  under  a  warrant, 
although  improperly  gn^nted  by  the  magistrate,  is  not 
liable  to  an  action  of  trespass.  3  Esp.  96.  No  obligation 
was  imposed  upon  either  of  the  defendants,  of  prevent- 
ing the  arrests,  after  the  debt  and  costs  had  been  paid,  nor 
can  any  action  be  maintained  for  such  a  nonfeasance. 
Page  V.  Wiple  (c). 

Abbott,  C.  J. — In  the  cases  cited  for  the  defendants, 
the  parties  in  the  suits  were  merely  passive  :  here.  Pilling 
was  active  in  the  transaction ;  and  that  makes  all  the 
difference.  Pilling  was  the  plaintiff  in  the  suit  below,  and 
was  clearly  answerable  for  the  acts  of  Seddon  his  attorney ; 
and  Seddon  was  as  clearly  answerable  for  the  acts  of  his 
agent;  for  he  and  his  agent  must  be  considered  as  one 
and  the  same  person.  Then,  Pilling  has  signed  judgment 
and  sued  out  execution  after  the  debt  and  costs  were  paid ; 
and  Barker  v.  Braham  is  a  decisive  authority  to  shew, 
that  both  he  and  his  attorney  are  trespassers,  and  liable  in 
the  present  action. 

The  rest  of  the  Court  concurred. 

Rule  refused. 

(a)  1  B.  &  P.  388.  (6)  2  B.  &  P.  ]  29.  (e)  3  East,  341 . 
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Kinder  and  another.  Assignees  of  Sykes,  a  Bankrupt^  v.       ^Veidav 

BuTTERWORTH.  November  14. 

1  HIS  was  an  action  of  assumpsit  for  money  had  and  Assignees  may 

received  by  the  defendant  to  the  use  of  the  plaintiffs  as  the  fector  of  a 

assignees.     Plea,  non-assumpsit,  and  issue  thereon.     At  l»nkrapt»  all 

the  trial  before  Abbott,  C.  J.,  at  the  London  adjourned  ceired  by  bim 

sittings  aOer  Trinity  term,  1826,  the  plaintiff  obtained  a  roTwfdi^r^' 

verdict  for  849/.  19s.  8d.,  which  was  taken  as  the  aggre-  two  months 

gate  of  the  sums  received  from    the   bankrupt  by  the  si^atiht 

defendant,   subsequent   to  the  act  of   bankruptcy,  not  commission; 
.._  .         1*         1  111V1  and  the  fiictor 

ansing  from  the  sale  of  goods  consigned  by  the  bankrupt  cannot  set  off 

to  the  defendant,  subject  to  correction  by  an  arbitrator,  ^®*>^  ^"v^ 

if  necessary.    In  the  ensuing  term,  a  rule  was  applied  for,  rapt  to  him 

to  set  aside  the  verdict,  when  the  Court  ordered  the  facts  ^^I^^aSS^ 

to  be  stated  in  the  following  case :  the  factor  has 

Thomas  Sykes,  the  bankrupt,  carried  on  the  business  of  fi4e,and^ig- 

a  clothier,  at  Bath  Easton,  in  Somersetshire,  and  employed  norance  of  the 

the  defendant  as  his  broker  in  London.    The  factorage  raptcy.  Note; 

commenced  in  June,  1822,  and  continued  down  to  the  *^?*  ^*?  ^P" 

plies  only  to 
date  of  the  commission  of  bankruptcy,  namely,  26th  June,  commissions 

1823 ;  during  which  time  there  was  an  open  account  be-  JJe'rossklff^f 

tween  Sykes  and  the  defendant.    Sykes  was  in  the  habit  of  6  G.4,c.i6 ; 

accepting  bills,  payable  at  the  defendant's  house;  and  which  the  law 

the  defendant  was  in  the  habit  of  advancing  cash  to  '^P^*'*  ^^  ■^^ 

ject  IS  materi- 
Sykes,  and  on  his  account,  in  taking  up  such  bills,  and  ally  altered. 

otherwise,  and  of  accepting  bills  for  Sykes*s  accommoda- 
tion, on  the  credit  of  goods  in  his  possession  as  factor. 
In  his  general  account  with  Sykes,  the  defendant  debited 
Sykes  with  the  cash  so  advanced,  and  with  such  accept- 
ances, when  paid ;  and  he  credited  Sykes  with  the  pro- 
ceeds of  the  goods  sold,  and  with  monies  received  on  his 
account,  and  also  with  bills  received  on  his  account,  and 
when  he  received  the  same,  without  waiting  until  the  same 
became  due.  On  1st  February,  1823,  Sykes  committed 
an  act  of  bankruptcy,  unknown  to  the  defendant ;  and  he 
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continued  to  carry  on  business  until  6th   May,   1823. 
On  Ist  February,  1823,  the  balance  of  the  said  general 
account,  on  the  face  thereof,  was  46/.  16s.  5d.  in  favour  of 
Sykes :  although  the  actual  cash  balance  was  217/.  1 4^.  7d. 
in  favour  of  the  defendant ;  and  the  defendant  was  then 
under  acceptances  for  Sykes,  to  the  amount  of  991/.  14^.  6^., 
which  were  then  in  circulation ;  and  the  defendant  then 
had  in  his  possession  a  quantity  of  cloth  belonging  to 
Sykes,  and  consigned  by  him  to  the  defendant  for  sale,  as 
factor.     On  18th  April,  1823,  Sykes  appeared,  on  the 
face  of  the  aforesaid  account,  to  be  indebted  to  the  de- 
fendant in  the  sum  of  590/.  9s»  He/. ;  but  the  actual  cash 
balance  in  favour  of  the  defendant,  was  944/.  9^.  11^., 
and  the  defendant  was  under  acceptances  for  Sykes  to 
the  amount  of  1,633/.  45.  2d. ;  and  the  defendant  then 
also  held  a  quantity  of  cloth  belongiiig  to  Sykes,  con- 
signed to  the  defendant  for  sale,  as  factor ;  which  goods 
were  insufficient  to  repay  him  such   balance  and  such 
acceptances.     On  26th  April,  1823,  Sykes  appeared,  on 
the  face  of  the  aforesaid  account,  to  be  indebted  to  the 
defendant  in  the  sum  of  877/.  7s.  7d.;  but  the  actual 
cash  balance  in  favour  of  the  defendant,  was  then  1,294/. 
85.  IW.,  and  the  defendant  was  then  under  acceptances 
for  Sykes  to  the  amount  of  1,668/.  18s.;  and  the  defendant 
then  also  held  a  quantity  of  cloth  belonging  tp  Sykes, 
and  consigned  to  the  defendant  for  sale,  as  factor.    All 
the  sums  sought  to  be  recovered  by  the  plaintifis  in  this 
action,  were  paid  to  the  defendant  in  cash  and  bills,  in 
May,  1823  ;  and  the  particulars  of  the  sums,  constituting 
the  sum  of  849/.  19s.  Sd.,  for  which  the  verdict  was 
taken,  were  as  follows : — A  cheque,  being  the  balance  of 
a  bill  for  273/.  I4s.,  accepted  by  the  defendant  for  the 
accommodation  of  Sykes,  36/.  Is.  2d. ;  another  cheque,  in 
part  proceeds  of  a  like  bill  for  300/.,  200/. ;  a  cheque  for 
^oods,  213/.   16s.  6d. ;   a  cheque  for  cash,  400/.     The 
defendant  paid  on  the  3rd  May,  by  the  direction  of  Sykes,    ^ 
the  sum^  of  252/.  7s.,  on  his  account,  namely,  190/.  on 
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tdi^iiig  up  a  bill  for  that  amount*  drawn  by  Caztnove  on, 
and  accepted  by  Sykes,  and  made  payable  at  the  de- 
fendant's house;  and  62/.  7s.,  for  a  debt  owing  by  S^kes 
to  Lewin  and  Co.  On  26th  Jwie,  1823,  the  date  of  the 
commission  of  bankruptcy,  the  balance  on  the  face  of  the 
said  account  was  391/.  2$.  2d.  in  favour  of  Sykes ;  but 
the  actual  cash  balance  at  that  time  .was  1,118/*  3t.  lOd, 
in  favour  of  the  defendant,  and  the  defendant  was.  under 
acceptances  for  Syke$  to  a  large  amount ;  and  the  defendt 
ant  then  also  had  in  his  possession  a  quantity  of  cloth 
belonging  to  Sykes,  and  consigned  to  the  defendant  for 
sale,  as  factor,  which  the  defendant  afterwards  sold  ;  and 
upon  making  up  the  account  to  the  time  of  the  trial,  the 
defendant  appeared  a  creditor  of  Sykes  for  ,the  sum  of 
391/.  S$.  6c/.,  after  giving  credit  for  all  the  sums  recovered 
in  this  action ;  but  in  making  such  balance,  the  defendant 
took  credit  for  870/.  45.  10</.,  being  the  amount  of  two 
bills  of  exchange  drawn  by  Sylces,  and  accepted  by  the 
defendant  for  his  accommodation,  in  favour  of  Richard 
Edmonds,  which  bills  the  defendant,  before  the  same 
became  due,  had  notice  not  to  pay,  on  the  ground  of  the 
original  consideration  for  the  same  being  usurious,  as  the 
plaintiffs  still  insist  the  same  to  be ;  but  which  usury  the 
said  Richard  Edmonds  and  the  defendant  dispute. 
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Campbell,  for  the  plaintiffs.  The  sums  of  money 
sought  to  be  recovered  by  the  plaintiffs  in  this  action, 
consisted  of  pajrments  made. by  the  bankrupt  to  jthe  de- 
fendant vritbin  two  months  before  the  commission  issued. 
Those  monies,  therefore,  clearly  belonged  to  the  plaintiffs, 
as  the  assignees  of  the  bankrupt ;  for  he  bad  no  power  to, 
pay  them  away;  they  were  not  payments  made  in  the 
ordinary  course  of  business ;  aud  they  are  not  .protected* 
by  any  statute.  The  plaintiffs,  ooosequently,  are  entitled 
to  retain  tlie  verdict  found  in  their  favour. 


F,  Pollock,  contri.     The  bankrupt's  estate  was  not  in  a 

VOL.    IX.  E 
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worse  condition  when  the  commission  was  sued  out,  than 
it  was  when  the  act  of  bankruptcy  was  committed.  That 
is  apparent,  from  the  account  kept  between  the  bankrupt 
and  the  defendant;  and  the  assignees  cannot  affirm  some 
of  the  dealings  between  the  bankrupt  and  the  defendant, 
and  repudiate  others :  they  must  abide  by  the  account,  aa 
it  stands,  altogether.  They  are  not  at  liberty  to  take  one 
side  of  the  account,  which  may  be  in  favour  of  the  bank* 
rupt,  and  to  reject  the  other,  which  may  be  against  him ; 
neither  is  it  competent  for  tliem  to  select  that  period  which 
they  may  deem  most  advantageous  to  the  bankrupt's 
estate,  for  the  commencement  of  their  claim.  The  ac^- 
counts  between  the  parties  were  continually  fluctuating ; 
and,  finally,  the''  balance  due  to  the  defendant  increased. 
In  an  action  of  trover,  the  assignees  might  recover  goods 
delivered  under  similar  circumstances ;  but  they  cannot, 
by  disaffirming  some  of  the  bankrupt's  transactions,  and 
affirming  others,  entitle  themselves  to  maintain  an  action 
of  assumpsit  for  money  so  paid.  Two  of  the  sums  in- 
cluded in  the  verdict  were  parts  of  the  proceeds  of  bills 
accepted  by  the  defendant  for  the  bankrupt ;  those  bills 
the  defendant  has  already  been  called  upon  to  pay,  and  if 
he  is  now  compelled  to  refund  the  money  he  has  received 
from  the  bankrupt  on  account  of  them,  he  will,  pro  tanto, 
be  paying  the  same  bills  twice  over,  which  will  be  a  great 
hardship  upon  him.  The  bankrupt's  estate  was,  upon  the 
whole,  benefited  by  these  dealings  with  the  defendant. 
In  all  the  cases  of  this  kind,  where  the  doctrine  of  relation 
has  been  relied  on,  the  question  was  raised  by  an  action 
of  trover.  Here,  by  declaring  in  assumpsit,  the  assignees 
have  in  part  approved  the  bankrupt's  dealings.  In  an 
action  of  trover,  the  question  of  mutual  credit  could  not, 
of  course,  be  raised  ;  but  in  the  present  form  of  action  it 
clearly  may.  [Bayleif^  J.  At  the  utmost,  that  can  only 
be  up  to  the  time  of  the  act  of  bankruptcy].  In  Smith  v. 
Hodgson  (a),  it  was  held,  that  if  the  assigness  bring 
(rt)4T.  R.  211. 


MICHAELMAS  TERM,  SEVEKTH  GEO.  IV. 

aatamptit,  they  affino  tbe  cootnctt  and  the  defendant,  if 
a  ereditor  of  the  bankrupt,  may  set  off  his  debt.  Cop- 
land ▼•  Sieitt  (a),  will  be  cited  on  the  other  side  as  a  deci- 
sion to  the  contrary;  but  that  case  cannot  affect  the 
general  principlsi  because  there  it  was  expcessly  agreed 
between  the  parties^  to  waive  any  objection  to  the  form  of 
action.  In  Aihiey  v.  KeU(b),  it  was  held,  that  though 
under  2  Geo.  2,  c.  30,  the  future  effects  of  a  bankrupt, 
i^nst  whom  two  commissions  had  issued,  were  liable  to 
be  seized  for  the  benefit  of  the  creditors ;  yet,  the  bank- 
rupt had  in  the  mean  time  such  a  property  in  them,  as 
enabled  him  to  transact  and  sell  to  a  bon&  fide  purchaser ; 
and  DowiM  v.  BifcAieic),  Coiti  v,  Wright  (d),  and  Coik 
V.  Young  (e),  toe  all  cases  tending  to  confirm  the  validity 
of  transactions  had  bon&  fide  with  the  bankrupt,  while 
he  was  ostensibly  carrying  on  his  business.  Now,  it  is 
quite  evident  that  die  defendant  in  this  case,  was  through- 
out acting  honk  fide,  because,  between  the  date  of  the  act 
of  bankruptcy  and  of  the  commission,  he  became  a  cre- 
ditor to  a  large  amount.  As  to  one  of  tbe  sums  included 
in  the  verdict,  namely,  the  checque  for  200/.,  that  appears, 
upon  the  case,  to  have  been  money  produced  by  the  dis- 
counting a  bill  which  the  defendant  had  accepted  for  the 
accommodation  of  the  bankrupt ;  consequently,  that  200/. 
never  can  by  possibility  have  been  the  property  either  of 
the  bankrupt  or  his  assignees,  and  cannot  be  recovered  in 
this  action. 
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Can^beli,  in  reply.  The  general  question  as  to  the 
right  of  assignees  to  recover  money  paid  by  a  bankrupt  to 
an  acceptor  of  bilk,  for  the  purpose  of  meeting  those  bills 
when  due,  was  decided  in  the  case  of  TampUu  v.  Dig- 
gins  (/*),  which  is  expressly  in  point  with  the  present  case. 
There  the  defendants  had  accepted  bills  for  tbe  accommo- 

(a)  8  T.  R.  199.  (e)  Ante,  vol.  iii^  &52.    2  B.  & 

(6)  2  Str.  1207.  C.  413. 

(c)  Ambler.  630.  (/)  2  Camp.  212, 

(li)  4  Taunt.  198. 
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1826.  datlon  of  a  trader.  He/ after  committing  an  act  of  bank<- 
ruptcy,  but  before  a  commission  was  sued  out>  lodged 
money  with  the  defendants,  for  the  purpose  of  taking  up 
the  bills,  which  did  not  become  due  until  after  the  com* 
mission  was  sued  out,  and  were  then  paid  by  the  defend- 
ants. It  was,  held,  that  the  defendants  were  bound  to 
refund  this  money  to  the  assignees,  and  that  they  were 
not  entitled  to  a  set-off  under  the  5  Geo.  2,  c.  30,  iior 
were  protected  by  the  19  Geo.  2,  c.  32,  as  having  received 
the  money  in  the  ordinary  course  of  business.  The 
plaintiffs,  therefore,  are  entitled  to  retain  the  verdict  for 
all  the  items  included  in  it,  for  they  are  all  payments 
made  by  the  bankrupt  to  the  defendant,  within  two 
months  before  the  issuing  of  the  commission,  and  are  not 
protected  by  the  46  Geo.  3,  c.  135,  s.  3.  The  law  upon 
that  particular  point  has  been  altered  by  the  6  Geo.  4, 
0.  16,  s.  50,  which  gives  a  right  of  set-off  in  cases  of 
mutual  credits,  up  to  the  time  of  the  issuing  of  the  com- 
mission; but  that  alteration  does  not  affect  the  present 
case,  because  these  transactions  took  place  before  the 
passing  of  the  new  statute. 

Abbott,  C.  J. — I  am  of  opinion  that  the  plaintiffs  are 
entitled  to  retain  their  verdict  for  the  full  amount  of 
.  849/.  195.  8d.  I  cannot  agree  that  the  assignees  are 
affirming  some,  and  disaffirming  others,  of  the  transactions 
between  the  bankrupt  and  the  defendant ;  on  the  contrary, 
it  appears  to  me,  upon  the  facts  stated  in  the  special  case, 
that  they  have  disaffirmed  all  the  acts  of  the  bankrupt,  so 
far  as  by  law  they  might.  Neither  do  I  consider  that  the 
form  of  action  at  all  varies  this  case ;  because,  if  the 
assignees  might  have  maintained  trover  for  the  checque 
itself  in  the  hands  of  the  defendant,  they  may  equally 
maintain  assumpsit  for  the  proceeds  of  the  checque  in  his 
hands.  It  has  been  urged  upon  us,  as  an  argument 
in  favour  of  the  defendant,  that  the  bankrupt's  estate  was 
not  in  a  worse  condition  at  the  time  when  the  commission 
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issued,  than  it  was  at  the  time  when  the  act  of  bank- 
ruptcy was  committed ;  but  no  authority  has  been  cited 
shewing  that  we  ought  to  take  that  fact  into  consideration, 
and,  therefore,  I  am  of  opinion,  that  it  must  be  laid 
entirely  out  of  the  case.  It  is  clear,  according  to  the 
decision  in  Tampliu  v.  Diggins,  that  if  all  these  monies 
had  been  paid  by  the  bankrupt  to  the. defendant  at  one 
time,  they  might  all  have  been  recovered ;  and  I  do  not 
see  that  the  circumstance  of  their  having  been  paid  at 
different  times,  makes  any  real  difference.  The  bill  for 
200/.,  as  far  as  appears,  was  entirely  under  the  control  of 
the  bankrupt,  before  it  was  paid  to  the  defendant ;  it  was, 
therefore,  his  property,  and .  became  the  property  of  his 
assignees :  the  placing  it  in  the  hands  of  the  defendant 
was  the  bankrupt's  own  voluntary  act.  If,  when  the  bill 
was  accepted  by  the  defendant,  there  had  been  an  express 
undertaking  by  the  bankrupt,  that  the  defendant  should 
receive  that  portion  of  the  proceeds,  the  case,  with  respect 
to  that  bill,  might  have  required  a  different  consideration; 
but  it  is  clear  that  the  fact  was  not  so :  therefore  that  bill 
cannot  be  distinguished  from  the  other  items  of  the  de- 
mand. The  doctrine  of  relation  in  bankruptcy  has,  un- 
doubtedly, in. some  particular  cases,  operated  with  some 
degree  of  hardship  and  severity ;  but  that  must  be  the  , 
consequence  of  all  general  rules :  and,  for  the  future,  the 
evil  has  been  remedied.  The  present  case,  however,  stands 
upon  the  law  as  it  was  previous  to  the  recent  act  of  par- 
liament, and  we  are  bound  to  decide  it  according  to  the 
law,  without  any  regard  to  the  hardships  which  may 
result  from  our  decision. 
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1826. 
Kinder 

V. 
DUTTER- 
WORTU. 


The  other  Judges  concurred. 

Judgment  for  the  plaintiffs. 
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Shaw  and  others.  Assignees  of  E.  Howard  and  J.  Gibbs, 
nS^U.  Bankrupts,  v.  Dartn  all. 

Where  the     X  HIS  action  was  bronght  to  recover  the  sum  of  846/. 

TOiQtorand**'*  IQ*.  Irf.,  being  an  alleged  balance  of  monies  advanced  by 

grantee  of  an  the  bankrupts  to,  or  on  the  account  of,  the  defendant. 

deredaccounu  ^^  ^^^  ^^^>  l)efore  Abbott,  C.  J.»  at  the  London  adjourned 

to  the  latter,  gittings  after  Hilary  term,  1826,  a  yerdict  was  found  for 
credmnghim       ,7.     .«•         ,.  ,  ^^.t^. 

with  instal-      the  plamtiffs,  subject  to  the  award  of  a  Barrister,  who 

ments  upon       afterwards  made  his  awanl,  as  follows :— 

tne  annuity  as 

''not yet  The  bankrupts  were  employed  by  the  defendant,  to  por* 

anTdebitinff  ^^^^  annuities  for  him.    All  payments  and  receipts  on 

him  with  account  of  such  annuities  passed  through  their  hands,  and 

and  receipt  ^^7  charged  a  commission  of  two  and  a  half  per  cent. 

stamps ;  and    upon  the  annuities  which  they  received  for  the  defendant. 

also  other  ao-   V^     ,      ,  ,  -^    ^ 

counts  credit-   The  bankrupts  were  the  agents  for  many  other  grantees  of 

iMt!jmcrte\s  *"°"i*»es,  and  also  for  some  of  the  grantors.    They  kept 

actually  re-      their  accounts  in  ledgers,  wherein,  in  every  case,  whether 

biting  him  ^  concerned  for  the  grantee  alone,  or  for  both  the  grantee 

with  commis-  and  grantor,  they  opened  an  account  in  the  names  of  both, 
sion  and  re-  -  ■»  %>       *  t        t*    i  <.« 

ceipt  stamps;    <^d  entered,  on  the  credit  nde  of  the  accounts  of  the 

but,  after-        grantees,  and  on  the  debit  side  of  the  accounts  of  the 

wards,  with  .  ,      . 

the  knowledge  respective  grantors,  the  mstalments  of  the  annuities  from 

the^^^l""^  time  to  time ;  but  not  always  at  the  precise  periods  when 

debited  him      they  became  due.    To  the  gprantees  of  annuities  the  bank- 

histalLenu,"!  "*P^  ^^  delivered  pass-books,  which  pass-books  gene- 

not  having  rally  contained  a  copy  of  the  grantee's  account  in  the 
been  paid,         ^  ^  .  ,  .       ,  .  ,  ,      . 

which,  in  feet,   ledger,  varying  only  as  to  the  receipts;    the  pass-book 

an^AeV^*'  ^^^S  balanced  at  the  time  it  was  left  with  the  bankrupts, 
afterwaids  be-  and  no  notice  whatever  being  taken  of  any  balance  that 
roJTi^eld,  ™^gbt  have  been  previously  struck  in  the  ledger.  An 
that  his  assig-  account  was  kept  in  the  bankrupts'  ledger,  in  the  manner 
St^d^uTwItib-  described,  of  the  annuities  which  the  defendant  had  pur- 
draw  those  chased,  with  but  one  exception;  and  a  pass-book  was  in 
sums  from  the    ...  ,  ..  i  ,  •  .i       i  i.     ,  , 

credit  side  of    "'^^  manner  delivered  to  the  defendant,  and  made  up  from 

the  grantee^     f^^^^  ^  ^^q  f|.Qm  the  ledger,  but  varying  from  it  in  some 

the  bankrupt. 
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particttlars,  whioh  will  be  mentioned  heieafter.  No  ac-  i®^- 
oounta  were  settled  between  the  bankrupts  and  the  de- 
fendant, except  by  the  making  up  of  the  pa8s*book|  and 
stalking  balances  therein  in  the  manner  above  mentioned. 
Acts  of  bankruptcy  were  committed  by  Howard  and 
JSibbs,  on  the  10th  oi  January,  1821.  The  commission 
was  dated  the  22nd  of  Augu$i,  in  the  same  year.  The 
alleged  balance  of  846/.  19t.  1^.,  which  the  plaintifie 
sought  to  recover,  arose  upon  the  account  stated  in  this 
pass-book,  by  withdrawing  from  the  credit  side  certain 
instalments  of  annuities  granted  to  the  defendant  by 
Henry  Miekael  Gooldf  the  Marquis  Welkiley^  and  the 
Duke  of  Marlboraiigh,  which  instalments  had  never  been 
received  by  the  bankrupts  firom  the  grantors  of  those 
annuities. 

The  circumstances  respecting  these  annuities,  are  as 
Hollow: — 

First,  in  respect  i^  GooWb  annuity.  Prior  to  the  year 
1816,  Goold  had  granted  several  annuities  to  different 
persons,  for  whom  the  bankrupts  were  agents ;  and  the 
accounts  of  such  annuities  were  entered  in  the  ledger  of 
the  bankrupts  in  the  manner  before  described.  In  some 
of  these  annuities  the  bankrupt  Howard  was  a  trustee, 
and  in  others,  the  bankrupt  Gibln,  These  annuities  were 
secured  on  certain  estates  belonging  to  Goold,  in  Ireland, 
of  which  estates  the  bankrupts,  prior  to  1816,  had  b^eeu 
appointed  reoeivers.  The  rents  of  the  estates  in  Ireland, 
were  not  sufficient  to  discharge  the  annuities  secured 
thereon  prior  to  1816.  In  January,  1816,  the  defendant, 
through  the  agency  of  the  bankrupts,  became  the  pur- 
chaser of  an  annuity  from  Goold,  of  216/.,  the  considera- 
tion money  for  which  was  1,400/.  This  annuity  was 
secured  on  Gook^B  estates  in  Ireland.  An  account  was 
opened  in  the  ledger  of  the  bankrupts,  in  the  names  of  the 
^antor  and  grantee;  and  from  the  time  such  annuity 
was  granted,  down  to  the  4th  of  May,  1820,  the  grantor 
is  regularly  debited,  and  the  gngatee  credited,  with  this 
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1826.  annuity,  from  time  to  time,  tfaougli  not  always  at  the  pre- 
cise periods  at  which  it  became  due.  The  grantee  was 
regularly  debited  with  a  commission  of  two  and  a  half  per 
cent.)  and  stamps  for  receipts,  upon  every  credit  that  was 
given  to  him  for  the  annuity.  Balances  were,  from  time 
to  time,  struck  in  the  ledger  and  the  pass-book,  after  the 
defendant  was  credited  with  the  instalments  of  this  an- 
nuity. The  pass-book,  made  up  by  the  bankrupts,  and 
delivered  to  the  defendant,  contains  all  the  items,  both  on 
the  credit  and  debit  side  of  the  grantee's  account  in  the 
ledger,  though  not  exactly  corresponding  as  to  dates ;  but 
with  this  distinction  as  to  the  last  item  on  the  credit  side, 
on  the  4th  of  May,  1820,  thie  entry  in  the  pass-book  was 
as  follows  :—*'  May,  4,  1820.  By  H.  M.  Goold,  one 
year's  annuity,  due  11th  January  last  (not  yet  received), 
144/."  In  the  ledger,  the  words  ''  not  yet  received,"  are 
omitted.  In  both  the  pass-book  and  the  ledger,  the 
defendant  is  debited  with  the  commission  on  this  sum. 
Statements  of  the  arrears  of  the  annuity  were  delivered 
by  the  batikrupts  to  the  grantor,  after  the  instalments  had 
been  credited  to  the  grantee  in  the  bankrupts'  ledger  and 
pass-book.  In  1817,  Goold  took  the  benefit  of  the  Insol- 
vent Act,  prior  to  which  the  usual  notice  was  given  to  the 
defendant,  as  one  of  the  creditors.  The  plaintiflps  sought 
to  withdraw  from  the  credit  side  of  the  defendant's  ac* 
count  in  the  ledger  and  pass-book,  all  the  instalments  of 
this  annuity  with  which  he  had  been  credited  from  the 
time  it  had  been  granted ;  withdrawing,  at  the  same  time, 
from  the  debit  side*  of  the  account,  all  the  charges  for 
commission  and  stamps  with  which  he  had  been  debited 
at  tlie  time  such  instalments  had  been  credited.  The 
bankriipts  had  not  received  from  Goold,  or  his  estate, 
any  of  the  sums  of  money,  with  which  they  had  credited 
the  defendant  on  account  of  this  annuity. 

Second,  in  respect  of  the  Marquis  Wellesley's  an- 
nuity. The  bankrupts  received  the  instalments  of  an 
annuity  of  151/.,  which  had  been  granted  to  the  defendant. 
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by  the  Marquis  WelUsUy,  in  the  year   1812.    The  ac-         is^a. 
count  of  this  annuity  was  kept  in  the  bankrupts'  ledger 
in  the  names  of  the  grantor  and  grantee,  and  the  grantee 
was  regularly  credited ,  and  the  grantor  debited,  with  the 
instalments  of  the  annuity.     The  grantee  was  also  debited 
with  a  commission  of  two  and  a  half  per  cent.,  and  receipt 
stamps,  upon  all  instalments  with  which  he  was  credited. 
The  pass-book,  in  respect  of  this  annuity,  contained  the 
same  debits  and  credits  as  the  ledger.      In  the  pass-book, 
on  the  debit  side,  under  the  date  of  the  4th  of  May,  1820, 
there  was  the  following  entry,    contained  also  in  the 
ledger : — ''  To  Marquis    WelksUy,  one  and  a  quarter 
year's  annuity,  due  7th  September,  1818,  188/.  IBs.  ;•'  and 
on  the  credit  side,  the  following  entry,  also  contained  in 
the  ledger :—"  By  commission  returned  on  188/.  16^.,  41. 
17s.  4d"    These  were  the  last  items  of  any  description, 
either  on  the  debit  or  credit  side  of  the  pass-book.    A 
balance  was  then  struck,  making  the  defendant  a  debtor, 
to  the  ainount  of  338/.  Hs.  Id.    Of  this  sum  of  188/.  I65., 
being  the  amount  of  five  quarterly  pajrments  of  Lord 
.Welledey\  annuity,  so  carried  to  the  debit  of  the  defend- 
ant's account,  the  defendant  had  been  credited  with  one 
quarter  in  June,  1816,  and  debited  with  the  commission 
and  stamps  thereon ;  be  had  been  credited  with  one. half- 
yearly  payment  in  April,  1818,  and  debited  at  the  same 
time  with  commission  and  stamps  thereon ;  and  he  was  cre- 
dited with  the  remaining  balf«yearly  payment  in  November, 
1818,  and  debited  at  the  same  time  with  commission  and 
stamps.    A  balance  was  struck  in  the  pass-book,  after  the 
entry  of  each  of  these  credits.    The .  bankrupts  had  not 
received .  this  sum  of  188/.  15«.,  from  the  grantor  of  the 
annuity.    The  instalments  of  this  annuity,  with  which  the 
defendant  had  been  credited   prior,  to.  1816,  had  been 
received  by  the  bankrupts  from  the  Marquis  Wellesh]/. 
On  the  nth  July,  1821,  the  defendant  filed  a  bill  against 
the  Marquis  Wellesley,  in  the  court  of  Chancery,  in  Ire-, 
kind,  in  which  biU  he  claimed,  as  due  to.  him  from  the 
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1826.  Marquis  Welkiky,  on  the  7th  of  September,  1820,  twelve 
quarterly  payments  of  this  annuity  of  151/. ;  and  in  an 
affidavit  made  by  the  defendant  in  the  same  cause,  in  the 
court  of  Chancery  in  Ireland,  on  the  15th  of  ManA, 
1822,  the  defendant  swears,  that  on  the  7th  of  September, 
1820,  twelve  quarterly  payments  of  this  annuity  were  due 
and  owing  to  him  from  the  Marquis  Wellesley.  The 
ptaintiflfs  sought  in  this  action  to  withdmw  from  the 
credit  of  the  defendant's  account,  this  sum  of  188/*  1&., 
after  deducting  therefrom  the  commission  and  stamps* 
with  which  the  defendant  had  been  debited. 

Third,  in  respect  of  the  Duke  of  Marlborough*s  an- 
nuity. In  January,  1818,  the  defendant,  through  the 
agendy  of  the  bankrupts,  became  the. purchaser  of  an 
annuity  of  200/.  from  the  Duke  of  Mariborough,  the  con- 
sideralkm  money  for  which  was  1,200/.  An  account  was 
opened  in  the  ledger  of  the  banknipts,  in  the  names  of  the 
grantor  and  grantee.  In  the  pass-book,  the  defendant  is 
debited  on  the  10th  o{  January,  1818,  with  the  purchase 
money,  1,200/. ;  and  on  the  16th  of  June,  1818,  with  the 
insuruioe  of  the  Duke  of  Marlborough's  life,  58/.  129. 3d. 
Both  these  litems  are  entered  in  the  bankrupts'  ledger,  but 
(the  ledger  eontaina  no  further  entries  as  nespects  this 
annuity.  In  the  pass-book,  the  defendant  is  credited  on 
the  21st  of  A9^u$t,  1816,  with  one  half-yearly  payment 
of  this  annuity,  due  lOth  July,  100/.,  and  is  debited  on 
the  same  date  with  commission  of  two  and  a  half  per 
cent,  on  this  sum,  and. receipt  stamps.  On  the  same  date, 
after  this  entry,  a  balance  is  struck  in  the  pass-book. 
Under  the  date  of  the  13th  of  November,  1818,  the  same 
half-yearly  payment  of  100/.  as  carried  to  the  debit  side  of 
the  defendant's  account ;  and  Ahe  commission  thereon,  and 
stamps,  under  the  same  date,  are  placed  to  his  credit. 
On  the  same  date,  after  this  entry,  a  balance  was  struck  in 
the  pass-book.  The  pass-book  contains  a  few  entries,  on 
the  debit  and  credit  side,  after  those  of  the  13th  of  No- 
vernier,  1818.     A  balance  was  struck  on  the  .  19th  of 
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March,  18t9 ;  and  on  the  4th  of  May,  1820,  a  balance  is 
again  strack,  making  the  defendant  a  debtor,  to  the 
amoont  of  238/.  141.  lid.  This  balanoe  is  the  last  entry 
of  any  description  in  the  pass-book.  The  bankrupts  did 
not  receiye  from  the  Dnke  of  Marlborough,  the  half-year's 
annuity  of  100/.,  with  which  they  originally  credited  the 
defimdant.  The  plaintiffs  sought  to  withdraw  this  sum 
(rom  the  credit  side  of  the  account,  after  allowing  for  the 
commission  and  stamps,  with  which  the  bankrupts  had 
debited  the  defendant,  on  account  of  this  instalment. 

The  arbitrator  awarded,  that  a  verdict  should  be  entered 
for  the  defendant,  and  a  rule  having  been  obtained  for  set- 
ting ande  the  award,  and  for  entering  a  Terdict  for  the 
plaintiffs,  for  such  sum  as  the  Court  should  direct,  the 
Court  directed  the  facts,  as  above,  to  be  stated  in  a 
special  case. 

Scarlett  for  the  plaintiffs.  With  respect  to  Goold'u 
annuity,  it  must  be  admitted  that  the  plaintiffs  are  bound 
by  the  decision  in  the  reoe&t  case  of  Shaw  v.  Picton  {a), 
and  cannot  recover  any  of  the  sums  for  which  the  bank- 
rupts have  gi^p^ii  the  defendant  credit  in  account,  as 
actually  received  ,by  them.  That  decision,  however,  will 
not  apply  to  the  sum  of  144/.,  which  the  bankrupts  have 
entered  in  the  pass-book  as  **  not  yet  received  ;*'  and  that 
sum  the  plaintiflb  are  deariy  entitled  to  recover.  With 
respect  to  that  sum,  the  defendant  had  express  notice  that 
it  had  aerer  been  paid  by  Goold,  or  receiyed  by  the  bank- 
rupts; there  was  nothing  to  mislead  him  on  the  subject; 
for  the  charge  for  commision  was  evidently  made  in 
expectation  that  Uie  money  would  be  paid  when  due, 
to  be  deducted  if  that  expectation  was  not  realised.  With 
respect  to  the  Marquis  WeBesley^s  annuity,  the  plaintt£b 
are  also  clearly  entitled  to  recover  the  sum  of  186/.  15«. 
The  bankrupts  had  at  first  credited  the  defendant's  ac- 
count with  that  sum,  as  money  received  by  them  for  him 
(fl)Aiite^Tol;ni.,30i.    4B.&C.715. 
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1826.  in  payment  of  that  annuity;  bat  they  afterwards  debited 
him  with  the  same  sum  in  the  pass-book,  and  he  saw  and 
returned  the  pass-book  containing  that  entry  to  his  debits 
Without  making  any  objection :  besides,  he  actually  pro- 
ceeded against  the  Marquis  WelUsky  for  the  recovery  of 
that  very  sum,  and  made  an  affidavit  stating  that  that  sum 
was  due  and  owing  to  him  from  the  Marquis.  Having 
so'  done,  he  has  admitted  the  bankrupts'  account  to  be 
correct  in  that  respect,  and  he  must  ranain  bound  by  that 
admission.  With  respect  to  the  Duke  of  Mariborough*s 
annuity,  the  same  observation  applies.  In  August,  1818, 
100/.,  a  half-year's  annuity,  was  carried  to  the  defendant's 
credit.-  In  the  following  November j  it  was  placed  to  his 
debit;  and  three  successive  balances  were  afterwards 
struck,  in  which  that  sum  always  remained  on  the  debit 
side  of  his  accoiint,  without  any  remonstrance  or  objection 
on  his  part. 

Taddyy  Serjt.  contr^.  The  bankrupts  were  not  mere 
agents;  they  were  agents  acting  upon  a  del  credere  com- 
mission :  they,  therefore,  guaranteed  the  payment  of  the 
annuities.  The  moment  an  instalment  became  due  from 
the-  grantor,  it  constituted  a  debt  from  the  bankrupts 
to  the  grantee ;  and  the  relation  of  debtor  and  creditor 
having  thus  been  formed  between  the  bankrupts  and  the 
grantee,  could  not  be  dissolved  by  any  particular  mode  of 
keeping  the  accounts  between  them.  That  such  was  the 
relative  situation  of  these  parties,  is  plain  from  the  facts 
stated  upon  the  award,  for  the  bankrupts  purchased  the 
annuities  for  the  grantee,  and  made  a  charge  for  com- 
mission and  receipt  stamps  upon  the  half-yearly  instal- 
ments; admitting  thereby,  that  they  had  actually  re- 
ceived the  money,  or  that  they  were  to  be  answerable 
for' it  to  the  grantee,  as  much  as  if  they  had  actually 
received  it.  ^Bayky,  J.  If  that  had  been  the  case,  the 
bankrupts  would  have  credited  the  defendant  with  the 
instalments  on  the  precise  days  on  which  they  became 
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due].     Stilly  even  if  the  bankrupts  were  mere  agents,  the         i^^* 
plaintiffs  are   not  entitled  to  withdraw  these  sums  from 
the  credit  side  of  the  account.     The  decision  upon  one 
part  of  the  case  of  Shaw  y.  Picton  (a),  goes  far  to  shew, 
that   the  sum    of  144/.,    upon  GooZd's  annuity».]is  not 
recoverable.    There  the  agents  for  the  grantor  and  grantee 
of  aix  annuity  rendered  an  account  to  the  latter,  in  which 
they  gave  him  credit  for  instalments  due  from  the  former, 
stating  at  the  same  time,  that  the  money  had  not  then 
been   received.    They,,  however,   allowed  the  grantee. to 
draw    upon    them    for   the  amount.      In  about .  twelve 
months    afterwards,     they    became    bankrupt,    without 
having    apprised  the  grantee   in    the  interval  that  the 
iustalments  still  remained  unpaid  by  the  grantor,  who  had 
become  insolvent.     It  was  held,  that  the  money  so  ad- 
vanced to  the  grantee  was  not  recoverable  back  by  the 
assignees'  of  the  agents.      Now,  the  present,  appears  as' 
strong  a  case  in  favour  of  the  grantee  as  the  one  just 
cited.     It  does  not  appear,  here,  when  the  words  **  not 
yet  received/'  were  inserted  in  the  pass  book ;  and  in  the 
ledger,  the  sum  stood  placed  to  the  defendant's  credit  .for 
an   interval,  of  several  months,  without  any  intimation 
being  given  to  him  that  the  money  had  not  really,  been 
paid.     Neither  ought  the  instalments  upon  the  Marquis 
Wellesley's  and  the  Duke  of  Marlborough's  annuities,  to 
be   held  recoverable   by  the  assignees.      They  were  in 
the  .first  .instance  carried   by  the    bankrupts    to    the 
defendant's  credit,  as  monies  received  by  them,  on  his 
account ;  while  they  stood  to  his  credit  in  their  books, 
a  balance  was  struck :  and  the  relative  situation  of  the 
parties,  in  legal  effect,  then  became  the  same,  as  if  that 
balance  had  been  actually  paid  over  by  the  bankrupts 
to  the  defendant,  which  if  it  had  been>  it  is  clear  that 
neither  the  bankrupts,  nor  their  assignees,  could  have  reh 
covered  it  back.    [Ba^le^,  J. .  Upon  th^  same  principle, 
When  the  defendant  was  informed  that  the  money  had 

(«)AntC,  vol.  vii.,  20J. 
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1826.  in  payment  of  that  annuity;  but  they  afterwards  debited 
him  with  the  same  sum  in  the  pass-b6o1c>  and  he  saw  and 
returned  the  pass-book  containing  that  entry  to  his  debit. 
Without  making  any  objection :  besides,  he  actually  pro- 
ceeded against  the  Marquis  Wellesley  for  the  recovery  of 
that  very  sum,  and  made  an  affidavit  stating  that  that  sum 
was  due  and  owing  to  him  from  the  Marquis.  Having 
so  done,  he  has  admitted  the  bankrupts'  account  to  be 
correct  in  that  respect,  and  he  must  remain  bound  by  that 
admission.  With  respect  to  the  Duke  bf  Marlborough's 
annuity,  the  same  observation  applies.  In  Attgust,  1818, 
100/.,  a  half-year's  annuity,  was  carried  to  the  defendant's 
credit.  In  the  following  November y  it  was  placed  to  his 
debit;  and  three  successive  balances  were  afterwards 
struck,  in  which  that  sum  always  remained  on  the  debit 
side  of  his  accoiint,  without  any  remonstrance  or  objection 
on  his  part. 

Taddjfj  Seijt.  contr^.  The  bankrupts  were  not  mere 
agents;  they  were  agents  acting  upon  a  del  credere  com- 
mission :  they,  therefore,  guaranteed  the  payment  of  the 
anndities.  The  moment  an  instalment  became  due  from 
the*  grantor,  it  constituted  a  debt  from  the  bankrupts 
to  the  graiitee ;  and  the  relation  of  debtor  and  creditor 
having  thus  been  formed  between  the  bankrupts  and  the 
grantee,  could  not  be  dissolved  by  any  particular  mode  of 
keeping  the  accounts  between  them.  That  such  was  the 
relative  situation  of  these  parties,  is  plain  from  the  facts 
stated  upon  the  award,  for  the  bankrupts  purchased  the 
annuities  for  the  grantee,  and  made  a  charge  for  com- 
mission and  receipt  stamps  upon  the  half-yearly  instal- 
ments; admitting  thereby,  that  they  had  actually  re- 
ceived the  money,  or  that  they  were  to  be  answerable 
for' it  to  the  grantee,  as  much  as  if  they  had  actually 
received  it.  [Bay ley ^  J.  If  that  had  been  the  case,  the 
bankrupts  would  have  credited  the  defendant  with  the 
instalments  on  the  precise  days  on  which  they  became 
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due].    Stilly  even  if  the  bankropts  were  mere  agents,  the 
plaintifis  are   not  entitled  to  withdraw  these  sums  from 
the  credit  side  of  the  account.     The  decision  upon  one 
part  of  the  case  of  Shaw  y.  Picton  (a),  goes  far  to  shew, 
that  the  sum   of  144/.,    upon  Goold*%  annuity,   is  not 
recoverable.    There  the  agents  for  the  grantor  and  grantee 
of  an  annuity  rendered  an  account  to  the  latter,  in  which 
they  gave  him  credit  for  instalments  due  from  the  former, 
stating  at  the  same  time,  that  the  money  had  not  then 
been  received.     They,  however,   allowed  the  grantee. to 
draw    upon    them    for   the  amount.      In  about  twelve 
months    afterwards,    they    became    bankrupt,    without 
having    apprised  the  grantee   in    the   interval  that  the 
iustalments  still  remained  unpaid  by  the  grantor,  who  had 
become  insolvent.     It  was  held,  that  the  money  so  ad- 
vanced to  the  grantee  was  not  recoverable  back  by  the 
assignees' of  the  agents.      Now,  the  present  appeare  as* 
strong  a  case  in  favour  of  the  grantee  as  the  one  just 
cited.     It  does  not  appear,  here,  when  the  words  ''  not 
yet  received/'  were  inserted  in  the  pass  book ;  and  in  the 
ledger,  the  sum  stood  placed  to  the  defendant's  credit  for 
an  interval*  of  several  months,  without  any  intimation 
being  given  to  him  that  the  money  had  not  really,  been 
paid.    Neither  ought  the  instalments  upon  the  Marquis 
WeUe$ley*s  and  the  Duke  of  Marlborough's  annuities,  to 
be   held  recoverable   by  the  assignees.      They  were  in 
the  .fint    instance  carried   by  the    bankrupts    to    the 
defendant's  credit,  as  monies  received  by  them  on  his 
account ;  while  they  stood  to  his  credit  in  their  books, 
a  balance  was  struck :  and  the  relative  situation  of  the 
parties,  in  legal  effect,  then  became  the  same,  as  if  that 
balance  had  been  actually  paid  over  by  the  bankrupts 
to  the  defendant,  which  if  it  had  been^  it  is  clear  that 
neither  the  bankrupts,  nor  their  ai»ignees,  could  have  re* 
covered  it  back.    [Bayhy,  J.-  Upon  the  same  principle, 
when  the  defendant  was  informed  that  the  money  had 
(«)  Ante,  vqI.  tii,,  20J. 
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agents  for  the  defendant  in  these  transactions;  that  they 
were  agents  acting>iinder  a  del  credere  commission ;  in  short, 
that  they  were  guarantees ;  but  looking  at  the  whole  of 
these  entries,  I  cannot  bring  my  mind  to  that  conclusion* 
If  the  bankrupts  guaranteed  the  payments  of  the  annuities, 
why  did  the  defendant  consent  to  the  return  of  the  100/.  ? 
Why  did  he  sue  the  Marquis  Wellesley  for  the  arrears  of 
his  annuity,  and  make  affidavit  that  he  was  indebted 
to  him  in  respect  of  it?  And  why  did  the  bankrupts 
enter  the  instalment  upon  Good's  annuity  as  not  yd 
received,  and  the  defendant  submit  to  that  entry  ?  Taking 
these  facts  into  consideration,  and  looking  at  all  the 
entries,  the  conclusion  to  which  my  mind  is  brought,  is, 
not  that  the  bankrupts  guaranteed  the  payment  of  the 
instalments,  but  that  they  wished,  and  laboured,  from 
time  to  time,  to  induce  the  defendant  to  believe  that  the 
instalments  had  been  regularly  paid,  in  order  that  he 
might  continue  his  dealings  with  them.  Upon  the  whole, 
therefore,  I  am  of  opinion,  that  the  plaintiffs  are  entitled 
to  withdraw  from  the  credit  side  of  the  defendant's  ac- 
count with  the  bankrupts,  the  three  sums  which  I  have 
before  specified,  and  no  others,  namely,  144L  in  respect  of 
GooUTb  annuity,  161/.  in  respect  of  the  Marquis '  Wei- 
lesley'B  annuity,  and  100/.  in  respect  of  the  Duke  of 
Marlborough^s  annuity. 

The  other  Judges  concurred. 

Judgment  for  the  plaintiffs  accordingly. 
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Ex  parte  Mary  Ann  Martin.  .  November^i^. 

A  WftJT  of  Habeas  Corpus,  for  bringing  up  the  body  of      q^  mm». 

Mkru  Ann  Martin,  from  the  House  of  Correction,  at  Pet-  ^^^  ^^  no 

pow6r  to  com-* 
loorth,  in  Sussex,  had  been  obtained,  upon  an  affidavit  mit  a  single 

stating  the  following  facts.  Upon  a  complabt^  made  by  JJ^^^j^  *?5  y^ 
the  clerk  of  the  guardians  of  the  poor  of  the  city  of  CAi-  examined  re- 
chesier,  that  the  prisoner,  a  single  woman,  had  been  ^e^?f^^ 
delivered  of  a  bastard  child,  which  was  likely  to  become  bastard  child. 
chargeable  to  the  parish  of  Pancras,  within  that  city, 
she  was  taken  before  a  single  justice  of  the  peace,  to  be 
examined  respecting  the  father  of  the  child.  She  refused 
to  answer  any  questions,  or  to  give  any  information,  and 
persisting  in  this  resolution,  was  Committed,  by  the  same 
justice,  to  the  House  of  Correction,  at  Petworth.  The 
child  had  not,  in  fact,  become  chargeable.  The  return 
to  the  writ  was  now  read.  It  set  out  the  warrant  under 
which  the  prisoner  had  been  committed,  which  was  in 
these  words.  ^*  Whereas  information  and  complaint  have 
been  made  unto  me,  one  of  his  majesty's  justices,  &€.,  by 
A.  J3.,  clerk  to  the  guardians  of  the  poor  of  the  city  of 
Chichester,  that  Mary  Ann  Martin,  of  the  parish  of  Pan-' 
eras,  in  the  county  aforesaid,  single  woman,  hath  lately 
been  delivered  of  a  bastard  child  in  the  said  parish,  which 
said  child  was  likely  to  become  chargeable  to  the  said 
parish,  and  that  she  the  said  Mary  Ann  Martin  had 
refused,  and  did  refuse,  to  appear  before  one  of  his 
majesty's  justices  of  the  peace  for  the  said  county,  to  be 
examined  touching  the  father  of  the  said  child.  And 
whereas  the  said  Mary  Ann  Martin,  having  appeared 
before  me  pursuant  to  my  summons,  hath  shewn  no  cause 
why  she  should  not  be  examined  touching  the  father  of 
the  said  bastard  child,  but  hath  refused,  and  doth  refuse, 
to  be  examined,"  &c.  The  warrant  concluded  by  re- 
quiring the  keeper  of  the  House  of  Correction  to  receive 
Mary  Ann  Martin  into  his  custody,  and  her  safely  keep, 
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182C.  until  she  should   submit  to  be  examined  touching  the 

£x  parte  father  of  the  said  bastard  child.    It  was  signed  by  one 

Martin.  magistrate  only. 

Qampbell  now  moved » that  the  prisoner  should  be  dis* 
charged  out  of  custody. 

O.  Russell  shewed  cause.  Three  objections  have  been 
raised  to  this  commitment.  First,  that  one  justice  only 
had  no  jurisdiction  to  commit.  Second,  that  the  prisoner 
was  not  compellable  to  answer  inquiries  respecting  the 
father  of  the  child.  And,  third,  that  the  clerk  to  the 
guardians  to  the  poor  was  not  the  proper  person  to  make 
the  complaint.  First,  as  to  the  jurisdiction,  which  in- 
volves the  first  two  of  these  objections.-  In  providing  for 
the  maintenance  of  a  bastard  child,  there  are  three  pro- 
gressive measures  to  be  adopted;  first,  to  secure  the 
apprehension  of  the  father ;  second,  to  make  an  order  of 
filiation  upon  him  ;  and  third,  to  enforce  that  order ;  and 
the  proceedings,  in  the  present  case,  were  taken  with  re- 
ference to  the  first  of  those  measures,  namely,  the  appre- 
hension of  the  father  of  the  child.  The  statute  which 
applies  to  this  case,  and  the  only  one,  is  the  6  Geo.  2, 
c,  31.  The  first  section  of  that  statute  enacts  that ''  if  any 
single  woman  shall  be  delivered  of  a  bastard  child,  which 
shall  be  chargeable,  or  likely  to  become  chargeable,  to  any 
parish,  &c.,  and  shalU  in  an  examination  to  be  taken  in 
writing,  upon  oath,  before  any  one  or  more  justice  or  jus- 
tices of  the  .  peace,  &c.,  charge  any  person  with  having 
gotten  her  with  child,  it  shall  and  may  be  lawful  to  and 
for  such  justice  or  justices,  upon  application  made,  &c., 
to  issue  out  their  warrant  or  warrants,  for  the  immediate 
apprehending  such  person  so  charged,"  See.  Now,  as 
that  section  expressly  gives  to  one  magistrate  the  power  of 
taking  the  examination  of  the  woman,  it  must,  by  neces- 
sary implication,  give  him  the  power  also  of  summoning 
her  before    him,    and    compelling   her   to   undergo  the 
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examination ;  because  theoney  without  the  other,  would  be 
wholly  nugatory.  The  fourth  aeetion  of  the  same  statute  ^Tptfte 
provides,  "  that  it  shall  not  be  lawful  for  any  justice  or  Martif. 
justices  of  the  peace  to  send  for  any  woman  whatsoever 
before  she  shall  be  delivered,  and  one  month  after^  in  order 
to  her  being  examined  concerning  her  pregnancy,  or  sup- 
posed pregnancyi  or  to  compel  any  woman,  before  she 
shall  be  delivered,  to  answer  any  questions  relating  to 
her  pregnancy.''  That  clearly  shews  the  legislature  to 
have  intended,  that  after  the  delivery  of  the  woman,  one 
justice  should  have  the  power,  which  it  withholds  from 
him  before  her  delivery.  Rex  v.  Ravenstone  (a),  seems 
an  authority  directly  in  support  of  the  present  argument. 
There  the  mother  of  a  bastard  child  had  been  examined, 
under  the  6  Geo.  2,  c.  31,  before  one  magistrate,  and  had 
deposed  upon  oath  to  the  father;  she  afterwards  died; 
and  her  examination  was  held  to  be  admissible  evidence 
upon  a  question  of  settlement.  Undoubtedly,  where  the 
object  of  the  examination  is  to  make  an  order  of  filiation, 
the  examination  is  a  judicial  act,  and  must  be  taken  before 
two  justices;  Rexr.  Beard {b),  Rexr.  We$t{c);  but  that 
is  a  very  difierent  proceeding  from  the  present.  It  was 
also  held,  in  BUUnga  v.  Prinn  {d),  that  two  justices  must 
be  present,  at  the  same  time  and  place,  when  a  woman  is 
examined,  and  committed  for  not  filiating  a  bastard  child ; 
but  there  the  proceedings  were  under  a  different  statute, 
the  7  J.  1,  c.  4,  which  expressly  gives  the  power  of  com- 
mitment to  ''  the  justices  of  the  peace.''  If  one  justice 
has  power  to  examine,  he  must,  incidentally  and  neces- 
sarily, have  power  to  compel  the  party  to  answer,  and  to 
commit  upon  reftisal;  as  is  the  case  with  respect  to  a 
pauper  who  refuses  to  be  examined  touching  his  settle- 
ment ;  Rex  vw  Jackson  (e).  That  case  is  analogous  to  the 
present,  and  the  same  reasons  and  principles  apply  to 

(a)  5  T.  R.  373.  (<Q  2  Bl.  R.  1017. 

(ft)  2  Salk.  478.  (0  1  T.  R.  653. 

(c)  6  Mod.  180. 
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v^iil.  both.  It  was  there  held,  that  when  the  pauper  is  ex-, 
Ex  parte  amined^  if  he^refuses  to  answer  proper  questions  put  to  him 
m  the  course  of  his  examination^  the  justices  may  commit 
him,  until  he  shall  answer ;  '*  for/'  said  the  Court,  "  as 
they  have  a  right  to  examine  him  touching  his  settlement, 
it  would  only  be  a  shadow  of  a  right,  unless  they  have  a 
power  likewise  of  enforcing  that  examination,  by  com- 
mitting the  pauper  for  refusing  to  be  examined."  Se- 
condly, the  clerk  to  the  guardians  of  the  poor  of  the  parish, 
was  the  proper,  or  at  least  a  competent  person,  to  make 
the  complaint;  RexY.  St.  Martyr  (a) ;  where  it  was  held, 
that  where  parishes  are  united  under  the  22  Geo,  3,  c.  83, 
the  guardian  thereby  appointed  is  substituted  in  the 
overseer's  place ;  and  one  who  is  de  facto  such,  being  so 
received  and  acknowledged  by  the  parish,  though  not 
legally  appointed,  is  competent  to  apply,  in  that  character, 
to  a  justice  of  the  peace,  to  take  the  examination  of  a 
single  woman,  pregnant  with  child,  in  order  to  filiate  the 
bastard. 

Campbell^  contr^.  Billings  v.  Prinn  is  decisive  to  shew, 
that  the  magistrate  had  no  jurisdiction  .  in  this  case. 
There  the  woman  was  committed  for  refusing  to  filiate, 
her  bastard  child.  It  was  assumed  that  the  commitment 
had  been  made,  under  either  the  18  Eliz.»  c.  3,  or  the, 
7  J.  1,  c.  4,  for  it  was  not  even  contended  that  it  would  have 
been  good  under  the  6  Geo.  2,  c.  31 ;  and  yet  there  a  commit- 
ment, where  the  woman  had  been  examined  separately,  by. 
two  magistrals,  and  the  warrant  signed  separately  by  two, 
was  held  to  be  bad.  The  latter  statute  gives  no  power, 
whatever  to  the  magistrate,  it  merely  authorises  him  to 
act  upon  the  voluntary  declaration  of  the  woman,  that  is, 
when  she  comes  before  him  of  her  own  accord,  and  charges 
some  person  as  the  father  of  the  child.  This  point  has 
been  repeatedly  conceded  as  settled.   In  Weller  v.  Toke  (A), 

(a)  13  East,  55.  (h)  9  East,  364. 
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which  was  an  action  against  one  magistrate  for  committing 
a  woman  for  refusing  to  filiate  a  bastard  child,  it  was  ad-      Ei  parte 
mitted,  that  the  magistrate  had  no  power  to  commit ;  it      Martik. 
was  admitted^  that  he  was  liable  to  an  action  for  having 
committed;  and  the  only  point  contested  on  his  behalf,      ^ 
and  which  the  Court  decided  in  his  favour  was,  that  he 
was  entitled  to  notice  of  action,  under  the  24  Geo,  2,  c.  44. 
Secondly,  the  clerk  to  the  guardian  of  the  poor  had  no 
authority  to  make  the  complaint ;  it  could  only  be  made 
by  the  guardian  himsetf.    Thirdly,  the  warrant  itself  is 
defective,  for  it  does  not  state  that  the  child  was  charge* 
able,  or  likely  to  become  chargeable,  or  even  that  it  was 
living,  at  the  time  when  the  complaint  was  made. 

Abbott,  C.  J. — I.  am  clearly  of  opinion,  that  one 
magistrate  had  no  jurisdiction  to  compel  this  woman  to  be 
examined  touching  the  father  of  her  child.  The  statute 
18  Eliz.,  c.  3,  has  always  been  considered  as  virtually 
giving  a  power  of  that  nature  to  two  or  more  magistrates ; 
but  the  question  here  is,  whether  any  such  power  is  inci- 
dentally given  by  the  statute,  6  Geo.  2,  c.  31,  to  one 
magistrate.  Now,  the  first  section  of  that  statute  enacts, 
that  "  if  any  single  woman  shall  be  delivered  of  a  bastard 
child,  which  shall  be  chargeable,  or  likely  to  become 
chargeable  to  any  parish,  8ic. ;  and  shall,  in  an  exami- 
nation to  be  taken  in  writing  upon  oath  before  any  one  or 
more  justice  or  justices  of  the  peace  of  any  county,  &c., 
charge  (that  is,  if  the  woman  shall  charge)  any  person 
with  having  gotten  her  with  child,  it  shall  be  lawful  for 
such  justice  or  justices  to  cause  him  to  be  apprehended." 
Now,  it  is  by  no  means  necessary  to  infer  from  that  enact 
meat,  that  it  was  intended  to  give  one  magistrate  the 
power  of  compelling  the  woman  to  be  examined,  because 
that  power  bad  been  previously  given  to  two  magistrates : 
and  the  authorising  one  magistrate  to  act,  where  a  woman 
voluntarily  comes  before  him,  and  charges  a  person  as  the 
father  of  her  illegitimate  child,  is   very  difierent  from 
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empoweriDg  him  to  compel  her  to  answer  questions*  and  so 
to  force  her  to  make  such  a  charge.  Then,  does  the  fourth 
section  remove  the  diflSculty  ?  I  think  not.  That  merely 
provides,  that  no  woman  shall  be  sent  for  by  any  justice  or 
justices,  in  order  to  her  being  examined,  or  compelled  to 
answer  any  questions*  before  she  is  delivered,  and  one 
month  after.  That  is  a  merely  negative  provision,  and  if 
an  affirmative  is  to  be  implied  from  it,  then,  at  least*  the 
warrant  ought  to  have  shewn*  that  the  requisites  of  that 
provision  had  been  complied  with,  by  stating  that  the 
woman  had  been  delivered  (xie  month  before  she  was  sent 
for  to  be  examined.  This  commitment,  therefore,  is  ille- 
gal* and  the  woman  must  be  discharged.  • 


The  other  Judges  concurred. 


Prisoner  discharged. 


Saturday, 
November 'iS, 

A  hiring* 
for  an  indefi- 
nite period*  at 
six  snillinn  a 
week  for  tne 
winter,  and 
nine  shillings 
a  week  for  the 
summer*  is 
not  a  yearly 
hiring*  and  a 
year's  service 
under  it  will 
not  confer  a 
settlement. 


The  King  v.  The  Inhabitants  of  Warminster. 

XWO  justices*  by  their  order,  removed  William  Mould, 
his  wife  and  children,  from  the  parish  of  Heytsbury  to  the 
parish  of  Warminster,  both  in  the  county  of  Wilis:  and 
the  sessions*  on  appeal*  confirmed  the  order,  subject  to 
the  opinion  of  this  Court  upon  the  following  case : — 

The  pauper  was  bom  a  bastard*  in  the  parish  of  Font 
Hill  Giffordj  in  the  county  of  Wilts.  When  about  26 
years  of  age,  he  hired  himself  to  Mr.  John  Thringy  a  solicitor 
at  Warminster,  as  gardener.  At  the  time  of  the  hiring, 
Mr.  Thring  asked  the  pauper  what  he  should  give  him  a 
week.  The  pauper  asked  20/.  a  year  wages*  which  Mn 
Thring  refused  to  give,  but  said  he  would  give  6s.  a  week 
for  the  winter*  and  9s.  a  week  for  the  summer,  which  the 
pauper  agreed  to  take.  He  was  to  be  in  Mr.  Thring*s  house. 
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Under  this  hiring  the  pauper  served  more  than  a  year,  living 
in  the  bouse.  He  and  his  master  then  came  to  a  fresh 
agreement  for  weekly  wages,  without  board  ;  and  about  a  v. 

week  afterwards  Mr.  Thringy  upoa  detecting  some  irre-  ^^^^^m, 
gularities  among  bis  servants,  discharged  the  pauper 
without  notice.  Mr.  Thring  made  at  the  time^  in  a 
.book. kept  for  that  purpose*  entries  of  the  several  facts 
as  they  occurred,  which  were .  as  follows  : — *'  William 
Mould:  agreed  with  him,  as  a  gardener,  into  house, 
at  &•  a  week  in  the  winter,  and  9«.  a  week  in  the 
^umaier.  Came  Monday,  2d  Novtmberj  1818.  Agreed 
with  bim»  6th  November,  1819  (which  was  a  Saturday), 
to  give  him  8<.  a  week  in  winter,  and  9<.  in  summer. 
— 4tb  July,  1820,  went  out  of  house,  as  labourer,  at 
1&.  a  week,  and  left  my  service  shortly  after."  During 
the  service  under  tlie  first  hiring,  the  pauper,  on  one 
occasion,  gave  his  master  a  month's  notice  of  his  in- 
tention to  quit ;  but  the  notice  was  not  acted  upon.  The 
wages  were  accounted  for  weekly;  but  were  paid  oc- 
casionally, as  they  were  wanted  ,^  and  applied  for,  by  the 
pauper.  The  question  for  the  consideration  of  the  Court 
was«  whether  there  was  a  hiring  for  a  year,  in  War- 
minster,  or  not. 

Bingham,  in  support  of  the  order  of  sessions.  This  was 
a  general  hiring ;  not  for  any  definite  period  of  time  :  it 
was,  therefore,  in  contemplation  of  law,  a  yearly  hiring, 
and  the  pauper,  having  served  a  year  under  it,  gained  a 
settlement.  The  master  was  a  gentleman  of  that  rank  in 
life  in  which  the  ordinary  mode  of  hiring  servants  is  by 
the  year,  and  it  is  not  to  be  supposed  that  a  person  in  his 
station  would  allow  a  weekly  servant  to  live  in  his  house. 
The  agreement  for  one  rate  of  wages  in  the  summer,  and 
another  in  the  winter,  shews  that  it  was  the  intention  of 
bpth  parties  that  the  service  should  continue  for  a  year ; 
and  the  fact  of  a  month's  warning  having  once  been  given, 
though  it  was  not  acted  upon,  affords  a  strong  presumption 
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1826.        that  the  original  contract  was  for  a  yearly  hiring.    Then, 
the  mere  circumstance  of  the  wages  being  accounted  for 


The  KiKo 
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V.  weekly  will  not  rebut  that  presumption,  and  the  contract 

stands  as  one  for  an  indefinite,  that  is,  a  yearly  hiring. 

Merewether^  control,  having  referred  to  Rex  v.  Ded- 
ham  (a),  jRexv.  Pucklechurch  (b),  Rex^v.  Dodderkill  (e), 
and  Rex  y.  Lambeth  {d),  was  stopped  by  the  Court. 

Abbott,  C.  J.— The  case^  referred  to  are  all  directly 
in  point;  but  independently  of  any  authorities,  it  is  per- 
fectly clear,  from  the  facts  of  this  case,  that  the  master 
never  intended  to  hire  the  pauper  for  a  year.  He  first 
asks  the  pauper  what  he  shall  give  him  a  week — ^the 
pauper  asks  20/.  a  year:  the  master  refuses  to  give  those 
wages,  and  finally  agrees  with  the  pauper  for  weekly 
wages.  Under  those  circumstances,  it  is  impossible  to 
suppose  that  any  thing  but  a  weekly  hiring  was  intended. 

The  rest  of  the  Court  concurred. 

Order  of  Sessions  quashed. 

(a)  Burr.  S.  C.  653.  (c)  3  M.  &  S.  343. 

lb)  5  East,  382.  ((Q  4  M.  &  S.  315. 


The  King  v.  The  Inhabitants  of  Kenardington. 

A  penon  Jj  Y  an  order  of  two  justices,  William  Knighi  and  Sarah 
parish  as  a  ^i^  ^^f^p  ^^d  their  eight  children,  were  removed  from 
seiTflwr,^ and  Kenardington  to  Ulcomb,  both  in  the  county  of  Kent. 
vitude  renting  On  appeal,  the  sessions  quashed  the  order,  subject  to  the 
[i^^^^.  opinion  of  this  Court  upon  the  following  case  :— 
iiding  thereon]  >  The  pauper  W.  Knight,  when  about  sixteen  years  of 
gains  aliettle-  ^S^f  '**'^  himself  for  a  year  to  T.  Knight,  at  the  wages  of 
13"*  dfr  ^^"^  guineas.  He  served  the  year  in  the  parish  of  Ulcomb, 
Car.  2,  c.  12. 
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dwelling  in  his  master's  bouse  there^  and  received  his        i826. 

wages.    He  afterwards,  and  about  22  years  ago,  married 

Sarah  his  wife ;  and  having  about  four  years  after  his 

marriage  removed  to   Kenardington,  he  entered    into  a 

contract  with  Joseph  Siead,  a  farmer  there,  to  serve  him 

as  a  labourer  upon  his  farm,  at  the  wages  of  I6s.  a  week, 

to  have  his  wheat  at  6$.  a  bushel,  butter  at  U.  a  pound, 

and  a  small  house  of  his  master's,  situate  on  his  master's 

farm,  rent  free  to  live  in.    He  entered  into  the  service,  and 

continued  in  it  under  these  terms  for  three  years;  and 

between  ChrUtmaM  and  Lady-day,  in  the  third  year  of 

his  service  with  Siead,  the  pauper,  with  two  other  persons, 

hired  of  Joseph  Boon  seven  acres  and  a  quarter  of  land  in 

the  parish  of  Kenardingtoft,  at  the  price  and  of  the  value 

of  26/.  7s.  6d.,  being  3/.  lOi .  per  acre,  and  at  the  same  time 

he,  on  his  own  account,  took  an  acre  of  land  in  the  same 

parish  of  Joseph  Boon,  at  the  price  and  value  of  60s. 

The  seven-acre  piece  was  cultivated  and  cropped  with 

potatoes,  and  the  expenses  and  the  rent  for  the  same  were 

paid  equally  by  the  pauper  and  his  two  partners ;  but  the 

one-acre  piece  was  cultivated  and  cropped  with  potatoes 

by  and  at  the  sole  expense  of,  and  rent  for  the  same  was 

paid  by,  the  pauper  alone ;  thereby  making  his  renting 

in  the  parish  of  Kenardington,  at  one  time,  10/.  19s.  2d. ; 

and  these  two  parcels  of  land  were  held  together  by  the 

pauper,  and  by  the  pauper  and  his  partners,  six  months. 

The  pauper  at  no  time  resided  on  any  part  of  the  land 

taken  of  Joseph  Boon,  but  resided  in  the  small  house  of 

his  master^s,  on  his  master's  farm,  as  his  servant.    At 

the  end  of  the  three  years,  he  quitted  Stead^B  employment, 

and  at  the  same  time  left  his  house. 

Bolland  and  Brodrick,  in  support  of  the  order  of  sessions. 
The  question  in  this  case  is,  whether,  in  order  to  gain  a 
settlement  by  renting  a  tenement  of  10/.  annual  value,  it  is 
necessary,  according  to  the  sound  construction  of  the 
statute,  13  and  14  Car.  2,  c.  12,  that  the  party'  should 
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reside  on  the  tenement.  If  this  be  the  true  eonstruction  of 
•Ph^^^o  that  statute,  then  it  will  come  to  this,  that  if  a  man  rents 
a  field  in  a  parish,  of  the  annual  yalue  of  10/.,  but  does 
TON.  "^  not  dwell  upon  it,  he  gains  no  settlement.  Now  if  that  be 
SO9  it  will  introduce  a  new  principle  in  settlement  law, 
ni^yer  thought  of  before.  It  is  true,  that  in  Rex  v.  Bard' 
well  (a),  and  Rex  v.  Shipdkam  (6),  the  Court  seemed 
inclined  to  think,  that  unless  the  pauper  resided  on  the 
tenement,  the  words  of  the  statute  ''  coming  to  settle," 
were  not  satisfied.  Those  cases  v^ere,  however,  determined 
without  sufficient  consideration  of  the  language  of  the 
statute,  aud  of  prior  solemn  decisions  to  the  contrary. 
Until  those  cases  were  decided,  the  fact  of  the  pauper  ac- 
tually residing  on  the  tenement  never  formed  an  ingredient 
in  the  settlement,  it  being  always  deemed  sufficient  if  the 
party  resided  in  the  parish  where  the  tenement  was 
situated  (c).  Upon,  this  principle,  the  cases  of  Rex  v. 
Winster  (d),and  Rex  ▼•  All  Saints,  Derby  (e),  proceeded. 
In  Rexy.  Betmiworth  (/),  which  was  argued  before  all  the 
Judges  of  this  Court,  thecasesof  Rex  v.  Bardwell  and  Rex 
v«  Shipdhqmt  appear  to.  have  been  re-considered  ;  and  the 
Court,  adverting  to  the  inconvenience  of  unsettling  what 
had.  been  considered  a  rule  of  law  for  so  many  years 
(whether  rightly  or  wrongly),  felt  themselves  bound  to 
adhere  to  the  princij^e  of  the  prior  decisions,  which  held 
that  a  residence  cm  the  tenement  was  not  necessary  to 
confer  a  settlement. 

(a)  Ante,  vol.  iii.,  369.    2  B.  &      ton,  2  Id.  48  ;  Bex  v.  Piddietreni^ 
C.  161.  Me,  3  Id.  773 ;    Res.  r.  Brwi^ 

(b)  lb.  384.  ton,  4  Id.  348 ;  Rex  v.  Tolpuddle, 

(c)  See  Rex  v.    Butler,  Burr.  4  Id.  671  ;  Rex  v.  Houghton  Le 
jS.  C.  107;   Rex  v.   Sowton,  Id.  Spring,    1    East,    247;    Rex  y. 
125;  Rex  ▼.  ShentUmf  U.  474;  '  CAerry  ITitfii^Aafii,  Ante,  vol.  iii.. 
Rex  V.  LUmdrerroi,  Id.  571 ;   Rex  13. 
V.  Old  Arlesford,  1  T.   R.  358;  (rf)  3  M.  &  S.  276. 
Rex  ▼.  MeOcridge,  Id.  598 ;  Rex  (0  5  M.  &  S.  90. 
V.   TfMr^,    Id.  137;    Rex    ▼.  (/)  Ante,  vol.  iv ,  355.   2  B.  & 
StQke,.2  Id.  451  ;  Rex  v.  Knighr  C.  775. 
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Nolan, and  D.  PoUockfConttk^  The  questioQ  is,  whether        183S. 
a  person  who  has  been  hired  as  a  serrant^  and  living  hi  a 
parish  in  the  character  of  a  serrant,  can^  by  taking  a 
tenement  of  10/.,  upon  which  he  never  resides  during  his 
serritndei  gain  a  settlement  by  renting  a  tenement  in  that 
parish  by  force  of  the  statute,  13  and  14  Car.  2,  c.  12?    If 
this  questiim  had  depended  upon  the  words  of  the  statute 
alone,  without  regard  to  decbions,  it  is  quite  clear,  that 
under  the  circumstances  of  this  case,  the  pauper  could  not 
have  gained  a  settlement.    It  is  submitted,  that  the  true 
construction  of  that  statute  requires  that  the  party  riiouM 
come  to  settle  and  reside  upon  a  tenement  in  the  charaC'* 
ter  of  a  itnant.    Now  here,  if  the  pauper  came  to  settle  at 
all,  it  was  in  the  character  of  servant,  and  he  never  resided 
as  tenant  The  cases  of  Rex  v.  Bardwdl  and  Rtx  v.  Ship^ 
iham,  were  rightly  decided*,  upon  the  sound  distinction 
between  a  person  coming  into  a  parish  in  the  character  of 
a  servant,  and  coming  to  settle  upon  a  tenement  in  the 
character  of  tenant    Here,  the  pauper  comes  merely  as  a 
servant  in  the  first  instance  into  the  parish,  and  during  the 
whole  time  of  his  occupation  of  the  tenement,  he  still  con- 
tinues in  the  character  of  a  servant  [JSoy/ey,  J.    Suppose 
a  nuin  comes  into  a  parish  and  takes  a  tenement  of  2/.  a 
year,  and  six  years  afterwards  he  takes  a  10/.  tenement, 
can  you  say  that  he  does  not  come  to  settle  in  a  10/.  tene* 
ment,  because  he  originally  came  to  settle  upon  a  2/.  tene- 
ment.?]  Certainly  not,  iaasmuch  as  he  originally  came  to 
settle  in  the  character  of  tenant,  although  he  did  not  rent 
to  a  sufficient  value  in  order  to  gain  a  settlement ;  but  by 
afterwards  taking  a  tenement  of  the  requisite  value,  and 
residing  upon  it  for  40  days,  he  would  acquire  a  set- 
tlement] [Bayhi/f  J.    Suppose  'a  man  comes  originally 
into  a  parish  in  the  character  of  servant,  and  quittbg  the 
service,  takes  a  10/.  tenement  in  the  same  parish,  would 
he  thereby  gain  a  settlement?]    Certainly,  by  changing 
his  character  from  servant  to  that  of  tenant,  he  would  then 
be  considered  as  coming  to  settle  within  the  meaning  <^ 
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^1826.        the  statute,  and  would  gain  a  setUement,   provided   he 
resided  on  the  tenement. 

Bayley,  J. — I  am  of  opinion,  that  the  sessions  did 
right  in  quashing  the  order  of  removal  form  Kenardingion 
to  Ulcomb,  inasmuch  as  it  appears  to  me,  that  a  settle- 
ment was  gained  by  the  pauper  in  the  former  parish.  The 
ground  on  which  it  is  now  argued,  that  a  settlement  was 
not  gained  in  the  parish  of  Kenardingion,  is,  that  although 
the  pauper  rented  a  tenement  of  more  than  the  value  of 
10/.,  yet,  alt  he  did  not  reside  upon  any  part  of  it,  but 
resided  with  a  master,  and  as  the  character  of  servant 
continued  at  the  time  he  took  the  tenement,  he  could  not 
be  considered  as  comitig  to  settle  within  the  meaning  of 
the  statute.  In  Rex  v.  Bardwellj  there  certainly  fell  an 
expression  from  Mr.  Justice  Best  and  myself,  intimating  a 
much  stronger  stress  upon  the  words  *'  coming  to  settle,'' 
than  upon  further  consideration  of  the  13  and  14  Car.  2, 1 
think  we  ought  to  have  given.  The  case  of  Rex  v.  Shipdham 
was  decided  upon  the  same  principle.  When  Rex  v.  Ben- 
niworth  came  before  the  Court,  time  was  taken  to  consider 
of  the  question,  because  the  Court  was  pressed  with  the 
decisions  in  Rex  v.  Bardwell  and  Rex  v.  Shipdham ;  and 
they  accordingly  reconsidered  those  two  cases.  Although 
I  do  not  find  that  my  Lord  Chief  Justice,  in  giving  his 
judgment  in  Rex  v.  Benniworth,  points  out  this  particular 
question,  yet  it  is  quite  certain,  that  the  Court  took  time 
to  reconsider  the  former  cases ;  and  certainly,  if  the  doc- 
trine in  Rex  v.  Bardwell  and  Rex  v.  Shipdham  was  right, 
the  Court  could  not  have  come  to  the  conclusion  that  they 
did  in  Rex  v.  Benniworth.  The  statute  of  13  and  14  Car.  2. 
recites,  that  poor  persons  are  not  restrained  froni  going 
from  one  parish  to  another,  and  therefore  do  endeavour  to 
settle  themselves  in  those  parishes  where  there  is  the  best 
stock,  the  largest  commons,  or  wastes  to  build  cottages, 
and  the  most  woods  for  them  to  burn  and  destroy;  and 
when  they  have  consumed  it,  then  to  another  parish,  and 
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at  laftt  become  rogaes  and  TagabondB*  to  the  great  dis-         1326. 
Gotiragement  of  parishes  to  provide  stock,  where  it  is  liable      ^'^'  - 
to  be  devoured  by  strangers ;  and  therefore,  it  is  enacted,  p. 

"  that  any  such  person  or  persons  coming  so  to  settle  as    Kema^roibo- 
qforesaid,  in  any  tenement  under  the  yearly  value  of  10/./' 
may  be  removed  to  their  last  legal  settlement.    Therefore, 
the  language  of  the  statute  is  not  confined  to  persons 
coming  generally  to  settle  on  a  tenement  under  10/.  a  year, 
but  coming  to  settle  as  aforesaid;  t, «.,  persons  shifting 
about  from  parish  to  parish,  and  coming  to  abide  in  a 
parish  merely  because  there  is  the  best  stock ,  the  largest 
commons  or  waste,  and  the  most  woods  for  them  to  bum 
and  destroy.     I  had  known  by  experience,  that  the  de- 
cisions in  Rex  v.   Piddletrenthide,    Rex  v.  Minster,  and 
others,  had  [particularly  in  part  of  the  country  with  which 
I  am  well  acquainted]  produced  great  inconvenience  be- 
tween master  and  servant,  and  that  masters  were  deterred 
from  granting  certain  privileges  to  their  servants,  such  as 
the  feed  of  a  cow,  and  the  run  of  sheep  [which  contri-' 
buted  very  much  to  the  comfort  of  the  servants]  from  an 
.  apprehension  that  by  so  doing,  they  would  be  conferring 
a  settlement  upon  their  servants,  and  entailing  burthens  on 
the  parish.     Perhaps,   with  a  knowledge  of  this  on  my 
mind  at  the  time,  I  was  more  inclined  to  lay  hold  of  the 
distinction  which  occurred  to  me  in  Rex  v.  Bardwell,  than 
upon  consideration  I  ought  to  have  done.    When  we  come 
to  look  at  former  decisions,  it  is  quite  clear  that  the 
paupers  did  not  reside  upon  any  part  of  that  which' consti- 
tuted the  tenement  of  10/.  value.    That  was  the  case 
in  Rex  v.  Minster.    There  the  sevant  stipulated  for  a 
bouse  to  reside  in,  and  the  feed  of  two  cows  upon  his 
master's  farm.     He  held  the  house,  not  in  the  character 
of  tenant,  and,  therefore,  it  constituted  no  part  of  the 
tenejDient ;  but  the  feed  of  the  two  cows,  on  his  master's 
farm,  being  of  the  value  of  10/.,  he  was  held  to  have 
gained  a  settlement ;  and  yet,  he  did  not  reside  upon  any 
thing  which  constituted  a  part  of  the  tenement,  inasmuch 
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as  be  resided  in  the  hou^e  in  the  character  of  serTant.  In 
Rex  V.  Sutton  Saint  Edmonds  (a),  the  pauper  was  hired 
as  a  labourer  in  husbandly ,  to  senre  a  farmer,  under  an 
agreement  that  he  was  to  have  yeaily  wages,  and  his 
master  either  to  provide  him  two  cows,  or  provide  him- 
self with  two,  and  feed  them  on  his  master's  iarm. 
The  pauper  lived  in  a  cottage  on  his  master's  &nn,  but 
the  occupation  of  the  cottage  was  incidental  to  the 
service.  The  cows  were  fed  during  the  summer  in  the 
master's  pasture,  and  in  the  winter,  in  the  master's  straw 
yard,  with  hay  grown  upon  the  farm.  The  pasture  and 
the  hay  feeding  were,  respectively,  worth  five 'guineas 
a  year;  and  the  Court  held,  that  the  pauper  gained  no 
settlement,  inasmuch  as  the  contract  was  not,  that  the- 
cows  were  to  be  pasture  fed,  but  otherwise,  if  such  had 
been  the  agreement;  which  shews,  that  if  the  Court 
thought  residence  upon  the  tenement  necessary,  that 
would  have  been  a  decisive  objection,  without  going  into 
the  other  parts  of  the  case.  In  JRer  v.  Benniworth,  the 
pauper  had,  according  to  agreement,  a  house  and  garden, 
a  rood  of  potatoe  land,  and  the .  keep  of  a  cow  on  his 
master's  land.  The  cow  was  instead  of  so  much  money 
for  wages.  After  some  time  the  pauper's  cow  failed  in 
milk,  on  which  account,  through  the  kindness  of  his 
master  and  not  in  consequence  of  any  bargain,  the  pauper 
had,  in  the  place  of  the  former  cow,  two  heifers,  kept  for 
him  by  his  master,  on  his  master's  land,  about  eleven 
months.  The  potatoe  land  and  keep  of  two  heifers  were, 
together,  of  the  value  of  10/.  per  annum  and  upwards ; 
but  the  potatoe  land  and  keep  of  one  cow  were  below 
that  value.  In  that  case  the  pauper  gained  a  settlement 
by  renting  a  tenement,  and  renting  only,  for  he  did  not 
reside  upon  any  part  of  what  he  rented,  and  by  renting 
that  which  he  took  during  the  time  he  had  the  character 
of  servant  impressed  upon  him.  That  case,  therefore,  is 
in  point  with  this,  because,  here  the  pauper  had  the* 

.  (a)  Ante,  Tol.  ii.,  800.     1  B  &C.  536. 
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chavaeter  of  senrant  impressed  upon  hhn  at  the  time  lie        ^^^ 

took  that  which  makes  the  tenement  amount  to  the  fUU     j^  f^^^^ 

Yalue  of  10/.      It  can  make  no  difference,  whether  the  ^' 

.     •  .  ,        .    ,  ,  ,  -  ,       Kemabdimg- 

paoper  took  the  whole,  or  only  part  of  uie  tenement  at  t^         tov. 

period  the  service  commenced.  Here,  he  certainly  Uxk 
the  whole  daring  the  continuance  of  the  senrice.  I  con* 
aider  Rex  ▼•  Bmmworth  as  establishing  this  position, 
namely,  that  renting  a  tenement  of  10/.  a  year  will  confer 
a  settlement,  although  the  party  does  not  reside  upon  the 
tenement ;  and,  c^tainly,  that  case  has  corrected  an  erro- 
neous judgment,  which  I  bad  formed  in  the  cases  of  Rej  v. 
Bardwell  and  Rexy.  Shipdham,  I  am,  therefore,  of  opinion; 
that  a  settlement  was  gained  in  the  parish  of  Kenardington, 
and  that  the  order  of  sessions  must  be  confirmed. 

LiTTLEDALE,  J.  (a). — I  am  of  the  same  opinion.  I 
think  that,  according  to  the  sound  construction  of  the 
13  and  14  Car.  2,  it  is  not  necessary  for  the  party  to  reside 
upon  the  tenement  in  order  to  gain  a  settlement.  The  only 
doubt  is,  whether  the  words  in  the  act  *^  coming  to  settW 
necessarily  mean  coming  to  reside  upon  the  tenement; 
and  I  think,  that  considering  the  way  in  which  the  word 
settle  is  introduced,  it  does  not  at  all  imply  the  necessity  of 
actual  residence  upon  the  tenement.  The  act  speaks  of 
persons  coming  to  settle  themselves  in  parishes  where 
there  is  the  best  stock  of  provisions,  &c. ;  and  as  the 
object  of  the  act  was  to  prevent  persons  of  small  means 
from  coming  into  parishes,  if  a  man  could  afford  to  pay 
10/.  a  year  for  a  tenement,  it  would  be  perfectly  imma- 
terial whether  he  did  or  did  not  actually  reside  upon  the 
tenement.  It  would  make  no  difference,  as  to  the  pro- 
bability of  bis  being  burthensome  to  the  parish,  whether 
he  rents  house  and  land  together  or  separately,  or  whether 
he  resides  upon  the  tenement.  The  question  in  these 
cases  is,  as  to  the  party's  ability,  and  whether  he  is  a  fit 
person,  on  account  of  apparent  property,  to  remain  in  the 
(fl)  IIoLROYD,  J.,  was  in  !he  Bail-Court. 


CAS£S   IN   THE   KINGS    BENCH, 

pariah.  But  then,  it  is  contended  by  Mr.  Nolan  and 
Mr.  PoUockf  that  the  party  must  come  to  settle  in  the 
character  of  tenant.  I  find  no  words  in  the  act  which 
impose  that  qualification.  The  act  certainly  does  not  look 
to  it.  I  see  no  reason  why  a  man,  who  comes  originally 
into  a  parish  in  the  character  of  servant,  may  not,  during 
bis  servitude,  take  a  10/.  tenement,  and  so  gain  a  settle- 
ment, though  he  does  not  reside  upon  it.  He  is,  in  my 
opinion,  as  much  within  the  protection  of  the  act,  as  if  he 
came  originally  into  the  parish  in  the  character  of  tenant. 
It  seems  to  me,  that  Rex  v.  Benniwarth  has  properly 
corrected  the  decisions  in  Rex  v.  Bardwell  and  R^x 
V,  Shipdham,  which  were  determined  without  full  con- 
sideration of  the  language  of  ^the  act  and  the  previous 
authorities. 

Order  confirmed. 


The  King  v.  The  Inhabi vnts  of  Cra yford. 

Where  a        j^Y  an  order  of  two   justices,   dated   22nd   November, 
person  hired  a 
house  at  12/.     1826,  Sarah  Stone,    widow  of   Thomas  S^owe,  and  their 

w2io"  ^ear^       ®^^  children,  were  removed  from  Bexley  to  Crayford,  both 

paid  rent  for  a  in  the  county  of  Kent.    The  sessions  on  appeal  confirmed 

and  died^bree  '^®  order,   subject  to  the  opinion  of  this  Court  on  the 

days  before       following  case  : — 

the  year  ex** 

pired,buthis        ^^  the  month  of  September,  1824,  Thomas  5/ one,  the 

^'P'®/^  th  P*"P^'''^  husband,  was  settled  in  the  parish  of  Crayford. 
house  until  At  Michaelmas  in  the  same  year,  he  hired  a  house  situated 
e^ire'd :— "  ^^  *^®  P^"®^  ^^  Bexlet/,  for  a  year,  at  the  rent,  and  of  the 
Held,  that  he  annual  value  of  12/.  He  took  possession  of  the  house  on 
TOtSement  Michaelmas-da j/,  the  29th  September,  1824,  and  conti- 
^°^er59G.3,  nued  to  live  in  the  same,  till  the  26th  September,  1825, 
could  be  com-  when   he  died.       His  body   remained    in  the  house  till 

hlswifeSd''  ^^^  ^^^^  ^^^^^  ^^^^  ™^"^'^'  ^^^^  it  was  buried.  The 
children. 
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rent  for  the  first  three  quarters  of  a  year  was  paid  by         1826. 
him,  and  for  the  last  quarter,  ending  on  the  29th  Sep-     "itJ^kiho 
t ember ^  1825,  by  his  widow,  the  pauper.     The   pauper  v, 

continued  in  the*  house  till  she  was  removed  under  the       ^^^''^ro. 
order,  and  paid  the  rent  thereof  up  to  25th  December, 
1825.     The   question  is,   whether  the  pauper  and  her 
children,  under  the  above  circumstances,  were  entitled  to 
settlements  in  the  parish  of  Beiley. 

D.  Pollock,  in  support  of  the  order  of  sessions.  The 
pauper  and  her  children  are  not  entitled  to  settlements  in 
the  parish  of  Bexley,  This  question  depends  upon  the 
words  of  the  59  Geo.  3,  c.  50,  which  requires,  not  only 
that  the  tenement  shall  be  hired  for  10/.  a-year  at  the 
least,  for  the  term  of  one  whole  year,  but  that  the  tenc-* 
ment  shall  be  occupied,  and  the  rent  for  the  same  actually 
paid,  for  the  term  of  one  whole  year  at  the  least  "  by  the 
verson  hiring  the  same"  Now  one  condition  here  has 
completely  failed,  namely,  that  the  pauper's  husband, 
who  was  the  person  hiring  the  house,  did  not  occupy  it  for 
the  term  of  one  whole  year  at  the  least,  inasmuch  as  he 
died  thjree  days  before  the  year  was  out. 

Bolland,  contr^,  contended,  that  as  the  rent  had  been 
paid  for  the  whole  year  out  of  the  husband's  assets,  that 
was  sufficient,  coupled  with  the  remaining  of  his  corpse 
in  the  house,  under  the  circumstances  mentioned  in 
the  case,  until  after  the  year  had  expired,  to  confer  a 
settlement ;  those  words  which  require  that  there  shall  be 
an  occupation  of  the  tenement,  by  the  person  hiring  the 
same,  *ought  to  receive  a  liberal  construction,  especially  as 
all  the  other  conditions  of  the  act  were  in  this  case  complied 
with.  [Bay ley,  J.  In  this  case  you  rely  upon  a  derivative' 
settlement.  Can  you  derive  a  settlement  from  a  pesnph 
who  was  not  in  existence  at  the  time  the  settlement  is 
supposed  to  have  been  gained  ?]  Certainly,  if  the  hus- 
band did  not  gain  a  settlement  in  Bexley  during  his  life, 

VOL  IX.  G 


The  King 


17. 
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none   can  be  derived   from  him  by  his  widow,  in  that 
parish. 

Bayley,  J. — I  believe,  that  in  all  these  cases,  it  is  by 
far  the  safest  rule  to  go  by  the  language  of  the  act  of  par* 
liament.  The  words  of  this  statute  are,  that  "  no  person 
shall  acquire  a  settlement  by  reason  of  his  or  her  dwelling 
for  forty  days  in  any  tenement  rented  by  such  person^ 
unless  such  tenement  shall  consist  of  a  house  or  building, 
being  a  separate  and  distinct  dwelling-house  or  building, 
or  of  land,  or  both,  bon&  fide  hired  by  such  person,  at  and 
for  the  sum  of  10/.  a  year  at  the  least,  for  the  term  of  one 
whole  year;  nor  unless  such  house  or  building  shall  be 
held,  and  such  land  occupied,  and  the  rent  for  the  same 
actually  paid,  for  the  term  of  one  whole  year  at  the  least, 
by  the  person  hiring  the  same**'  The  settlement,  therefore, 
is  to  be  gained  by  the  person  who  has  hired  the  tenement, 
and  occupied  it  for  one  whole  year.  Here  the  husband 
may  have  hired,  but  he  has  not  occupied  the  house  for  a 
whole  year,  inasmuch  as  he  expired  three  days  before  the 
end  of  the  year ;  and  assuming  that  the  wife  occupied,  and 
paid  the  rent  for  a  year,  still  she  is  not  the  person  who 
hired  the  house.  This  certainly  is  a  very  critical  case,  and 
perhaps  if  it  had  been  foreseen  by  the  legislature  at  the 
time  of  passing  the  act,  some  provision  would  have  been 
made  to  meet  it.  Adhering,  however,  to  the  language  of 
the  statute,  we  must  say,  that  no  settlement  was  gained 
either  by  the  husband  or  the  wife. 

LiTTLBDALE,  J.  (a). — I  am  of  the  same  opinion.  It 
cannot  be  said  that  the  pauper  resided  for  a  year,  because 
he  died  three  days  short  of  it,  although  hi^  corpse  re- 
mained in  the  house  the  usual  time  before  interment :  and 
therefore,  he  cannot  be  said  to  have  gained  a  settlement 
which  he  could  communicate  to  his  children. 

Order  of  Sessions  confirmed « 
{a)  HoLROYD,  J.,  was  in  the  Bail-Court.  « 
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HoLLOMTAY  and  Padwick  v.  Berkeley. 

jL  ROVER  for  six  horses.     Plea,  not  guilty^  and  issue     The  creation 
thereon.    At  the  trial  before  Liiiledale,  J.,-  at  the  Hants  ?j  ^mmon  m 

summer  assizes,  1826,  the  plaintiffs  obtained  a  verdict,  a  copyhold 

.,  .1,  ,.  ,  i-i^n,  tenement  held 

With  nommal  damages,  subject  to  the  opmion  of  the  Court  by  heriot  cus- 

upon  the  following  case :—  th™io^r?  to^ 

The  plaintiffs  are  the  executors  of  the  last  will  and  heriot  from 

testament  of  one  George  Haselar  Andrews,  deceased.   The  fenante  in* 

defendant  was,  at  the  time  of  the  death  of  the  said  G.  H.  common ;  but 

If  the  several 

Andrews,  and  from  thence  hitherto,  and  still  is,  the  lord  tenancies  are 

of  the  manor  of  Bosham,  in  the  county  of  Sussex.    The  ^-united  in 

the  same  per- 
horses  in  question  were  the  property  of  the  said  G.  H.  son,  the  lord 

Andrews,  at  the  time  of  his  death,  and  had  been  seized  "  «Dji^«d  ^ 

'  '  one  nenot 

and  taken  by  the  defendant  as  and  for  heriots,  as  here-  only. 
inafter  mentioned.  Within  the  manor  of  Bosham  there^ 
are,  and  from  time  immemorial  have  been,  divers  cus- 
tomary tenement  ,  called  and  known  by  the  name  and 
description  of  Boardland  tenements,  demised  and  de- 
misable by  copy  of  the  court  rolls  of  the  said  manor,  by 
the  lord  of  the  manor,  or  by  his  steward  of  the  court 
thereof  for  the  time  being,  in  fee  simple  or  otherwise, 
according  to  the  custom  of  the  manor;  and  by  the  custom 
of  the  manor,  there  is  payable  to  the  lord,  on  the  deptth  of 
any  tena9t  of  any  of  the  copyhold  tenements  called 
Boardlaad,  who  shall  die  seised  thereof,  as  and  for  a  heriot 
in  respect  of  each  of  the  said  copyhold  tenements,  the 
best  beast  of  the  said  tenant,  at  the  time  of  his  death. 
In  the  year  1812,  one  John  Andrews  died  seised  in  his 
demesne  as  of  fee,  of  six  copyhold  tenements  of  Board- 
land;  and,  upon  his  death,  there  happened  to  the  lord  of 
the  manor,  according  to  the  custom  of  the  said  manor, 
for  heriots,  in  respect  of  the  said  six  several  copyhoki 
tenements,  the  six  best  beasts  of  him  the  said  J.  Andrews, 
that  is  to  say,  one  for  each  of  the  said  severaVtenements. 
Previously  to  his  death,  J.  Andrews  had  surrendered  the 

»2 
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1826.  siiid  several  tenements  to  such  uses  as  should  be  declared 
by  his  last  will  and  testament ;  and,  afler  such  surrender, 
he,  by  his  will,  dated  the  16th  of  April,  1812,  gave  and 
devised  th&said  six  copyhold  tenements  to  [his  two  sons, 
J.  H.  Andrews  and  J.  Andrews,  and  their  heirs  for  ever, 
as  tenants  in  common  and  not  as  joint  tenants.  At  a 
court,  holden  for  the  said  manor,  on  the  29th  of  August, 
1812,  G.  H.  Andrews  was  admitted  to  one  undivided 
moiety,  or  half-part  or  share,  the  whole  into  two  equal 
parts  or  shares  to  be  divided,  of  and  in  the  said  six  copy-' 
hold  tenements,  to  have  and  to  hold  to  him,  the  said 
G.  H.  Andrews,  and  his  heirs,  by  copy  of  court-roll, 
according  to  the  form  and  eflPect  of  the  last  will  and  tes- 
tament of  J.  Andrews,  deceased,  and  according  to  the 
custom  of  the  manor,  by  the  apportioned  yearly  rents, 
heriots,  suits  of  court,  and  other  services,  therefore  for- 
merly due  and  of  right  accustomed  ;  and,  at  the  same 
court,  J.  Andrews  was,  in  like  manner  and  form,  admitted 
to  the  other  undivided  moiety  of  the  said  six  copyhold 
tenements.  At  a  court,  holden  for  the  manor,  on  the  22nd 
of  February,  1818,  J.  Andrews,  for  a  valuable  considera- 
tion paid  to  him  by  G.  H.  Andrews,  duly  surrendered  into 
the  hands  of  the  lord,  his  undivided  moiety  of  and  in  the 
said  several  tenements,  to  the  use  and  behoof  of  G.  H. 
Andrews,  and  his  heirs  for  ever,  according  to  the  custom 
of  the  manor;  and  at  the  same  court,  G.  H.  Andrews 
prayed  to  be,  and  was  admitted,  tenant  of  and  to  the  said 
moieties,  lands,  tenements  and  premises  so  surrendered, 
to  have  and  to  hold  unto  him,  the  said  G.  H.  Andrews, 
and  his  heirs,  by  copy  of  court-roll,  according  to  the 
custom  of  the  manor,  by  the  yearly  rents,  heriots,  suit  of 
court,  and  other  services,  therefore  formerly  due  and  of 
right  accustomed.  G.  H.  Andrews  died  in  the  year  1824, 
seised  of  the  said  several  tenements  as  aforesaid,  whereupon 
the  defendajit,  then  being  the  lord  of  the  manor  of  Bo- 
sham,  claimed  to  be  entitled  to,  and  seized  and  took^ 
twelve  horses,  as  and  being  the  twelve  best  beasts  which 
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^were  bf  G<  H.  Andreun,  at  the  time  of  his  deaths  as        ^^^ 
heriots  for  and  in  respect  of  the  said  several  tenements.     Hollowat 
The  action  was  brought  to  recover  the  value  of  six  of  the     _    ^* 
said  twelve  horses^  being  the  six  which  were  marked,  and 
agreed  upon  between  the  plaintiffs  and  the  defendant, 
upon  the  seizure  thereof  as  aforesaid,  as  being  the  inferior 
beasts ;  and  the  question  for  the  opinion  of  the  Court 
was,  whether  the  defendant,  as  such  lord,  was  entitled  to 
twelve,  or  only  to  six  heriots,  in  respect  of  the  said  several 
tenements,  whereof  G«  H.  Andrews  died  seised  as  afore- 
said. 

Carter,  for  the  plaintiffs.  The  two  leading  decisions 
upon  this  subject  are  of  a  conflicting  nature.  The  first 
is  Attree  v.  Scutt  (a),  which  will  be  relied  upon  for  the 
defendant ;  the  second  is  Garland  v.  Jekyll  (ft),  which  is 
an  express  authority  for  the  plaintiff.  With  respect  to 
the  former  of  those  cases,  in  the  first  place  it  is  not  strictly 
applicable  to  the  present,  because,  the  question  there  was 
with  respect  to  fines  payable  on  admittance  to  copyholds; 
and,  in  the  second  place,  it  was  founded  entirely  upon  the 
authority  of  a  case  in  Fiizherberi  (c),  which,  it  seems 
hardly  too  much  to  say,  has  in  recent  times  been  thought 
not  to  be  law.  It  is  there  said,  ''  if  my  tenant,  who 
holds  of  me  by  heriot,  aliene  parcel  of  the  land  to  an- 
other, each  of  them  is  chargeable  to  me  with  a  heriot,  for 
it  is  entire ;  and  if  the  tenant  purchase  the  land  again, 
yet  if  I  were  seised  of  the  heriot  by  another  man,  I  shall 
have  of  him,  the  tenant,  for  each  portion  a  heriot."  That 
is  quoted  by  Lord  EUenborough,  in  his  judgment  in  Attree 
V.  Scutt,  who  adds,  that  he  cannot  see  any  distinction 
between  a  case  where  the  land  is  occupied  in  severalty, 
and  where  there  has  been  an  entire  tenement  holden  by 
several  persons  in  common ;  it  will  be  contended,  there- 
fore, that  the  law  respecting  heriots  was  treated  in  that  case 

(«)  6  East,  476.  (h)  9  J.  B.  Moore,  502  ;   2  Bing.  273. 

(c)  FiU.  Abr.  Heriot,  PI.  1. 
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as  settled,  and  that  the  present  must  be  go?erned  by  it. 
Independently,  however,  of  the  argument,  that  the  case  in 
V-  Fitzherberi  is  not  law,  it  is  by  no  means  an  authority  for 

saying,  that  several  heriots  are  demandable  in  this  case. 
Heriots  are,  in  their  nature,  personal:  they  are  paid  in 
respect  of  the  estate  held  by  the  lord  of  the  tenant ;  they 
are  not  a  charge  upon  the  land   itself.     They  are  pre<- 
sumed  to  have  originated  in  some  contract  or  agreement 
made  between  the  lord  and  his  tenant,  at  the  time  of  his 
parcelling  oat  his  estates  to  different  individuals;   and 
then,  if  by  the  subsequent  act  of  the  tenant  several  tene- 
ments were  created,  several  heriots  might  properly  become 
payable ;  and  that  is  the  only  case  to  which  the  doctrine 
of  Fitzherberi  appears  at  all  strictly  applicable.    Where 
"  a  tenant,  holding  by  heriot,  alienea  parcel  of  the  land  to 
another,"  each    may  be  properly   ''  chargeable   with  a 
heriot,"  because  the  effect  of  that  alienation  is  to  create 
several  distinct  copyhold  tenements ;  and  **  if  the  tenant 
purchase  the  land  again,"  several  heriots  may  still  be 
payable,  because  that  re*purchase  would   not  have  the 
effect  of  re*uniting  those  distinct  tenements.     But  that  is 
not  the  presnt  case,  because  here  there  never  was  any 
actual  separation  of  the  tenements;  therefore,  the  results 
which  would    properly  fdlow  there,  cannot  arise  here. 
With  respect  to  Lord  Ellenborough's  opinion,  that  there 
would  be  no  distinction  between  the  case  where  the  land 
is  held  in  severalty,  and  where  it  his  held  by  several  in 
common ;  it  does  not  seem  to  be  warranted  by  the  authority 
upon  which  he  grounds  it,  nor  consistent  with  the  reason, 
of  the  thing :    for,  when  several  tenements  become  re- 
united in  one  person,  it  is  not  easy  to  suggest  upon  what 
principle  the  lord  should  be  entitled  to  more  than  the  one 
heriot,  which  he  received  when  the  whole  tenement  was 
granted  originally.    If  these  arguments  are  well  founded. 
Garland  v.  Jekyll  (a)  appears  a  decision  founded  upon 
principle,  and  is  a  direct  authority  in  favour  of  the  plaintiff. 
(a)  9  J.  B.  Moore,  502  ;     2  Bing.  273. 
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Mereweiher,  oontrk.  The  derendant  relies  upon  the 
decision  in  Atiree  t.  ScuU  (a),  which  proceeded  upon 
principles  long  established  and  well  understood  in  the  law 
of  copyholds,  and  which  are  these : — First,  that  the  lord 
cannot,  by  any  act  of  his,  prejudice  the  rights  of  his 
tenant,  Xojie's  case  (ft) ;  second,  that  the  tenant  cannot, 
by  any  act  of  his,  prejudice  the  rights  of  his  lord.  Kite 
and  Queintom*^  case  (c) ;  and  third,  that  where  the  interest 
has  been  severed  ,by  the  act  of  the  tenant,  and  distinct 
tenements  created,  in  respect  of  which  several  heriots 
become  payable  to  the  lord,  the  tenant  cannot,  by  after- 
wards rejoining  the  interest,  and  re-nniting  the  tenements, 
destroy  the  lord's  right  to  such  several  heriots,  Bruerian's 
case  {d).  The  judgment  of  this  Court,  in  At  tree  v.  Scutt, 
founded  upon  these  principles,  has  been  overruled  by  the 
court  of  Common  Pleas,  in  Garlatuiv.  Jekyll,  upon  grounds 
which  it  is  necessary  to  examine  into.  The  first  and  prin- 
cipal ground  assigned  by  Best,  C.  J.,  for  the  judgment  in 
that  case  was,  that  this  Court  had  been  misled  by  the  passage 
quoted  from  Fitzherbert.  His  Lordship  is  reported  to  have 
delivered  himself  upon  the  point  thus"  (e) :  ''  It  is  clear 
that  there  is  some  great  mistake  as  to  that  case.  It  was 
a  loose  note,  probably  the  decision  of  a  Judge  at  Nisi 
Prius.  It  will  not  be  found  in  any  one  book  of  authority ; 
for  jf  it  had,  it  would  have  been  cited  in  Brooked  or 
RoUe's^  Abridgment,  or  in  Viner  or  Comyns ;  but  it  is  in 
none  of  these,  and  is  only  to  be  found  in  Kitchin  on 
Courts,  and  in  a  way  that  shews  that  it  was  greatly  mis- 
taken by  Fitzherbert,  Kitchin  refers  to  him,  and  thought 
it  was  not  an  authority.  He  makes  the  tenants  in  com- 
mon, while  they  continue  in  common,  pay  several  heriots ; 
but  he  goes  oo  further.  His  words  are,  '  if  my  tenant, 
which  holds  of  me  by  a  heriot,  alienes  parcel  of  his  land 
to  another,  every  on^  of  them  shall  pay  a  heriot,  for 

(fl)  6  East,  476.  .(rf)6Rep.  1. 

{b)  2  Rep.  17.  (0  9  J.  B.  Moore,  553. 

(c)  4  Rep.  25. 
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that  it  ^8  entire'  (a)  ;  there  the  passage  stops,  thefe  is  not 
HoLLowAY    ^  ^^^  ioipiyii^gy  that  if  they  are  again  united^  they  shaH 
v*  pay  more  than  one  heriot;  and  he  refers  to  FUtherbett 

only,  and  not  to  the  Year  Books/'  His  Lordship  had  pre- 
viously observed,  that  Fizherbert  coold  not  mean  to  lefSer 
to  the  Year  Books,  because  the  case  was  supposed  to  have 
occurred  in  the  34  Edward  3,  and  the  Year  Books  of 
Edward  3,  stopped  at  the  30th  year  of  that  reign,  and  did 
not  begin  again  till  the  38th.  So  that  there  was  no  Year 
Book  of  the  34  Edward  3.  Now,  it  is  true,  that  in  the 
printed  copies  of  the  Year  Books  now  extant,  there  is  the 
chasm  pointed  out  by  Best^  C.  J.,  but  there  may  have 
been  many  MS.  notes  of  the  cases  decided  in  the  in- 
terval; for  there  arfe  other  chasms  in  the  Year  Books  :  and 
of  the  cases  decided  during  one  of  them,  namely,  from 
10  to  18  Edward  3,  there  is  now  extant,  in  the  Inner 
Temple  library,  a  MS.  report.  The  case,  however,  is  to  be 
^  found  in  several  books  of  authority.     In  StathanCs  Abridge 

ment,  the  first  that  was  published,  many  of  the  cases 
decided  between  the  30th  and  38th  Edward  3,  are  given, 
and  among  them  is  the  case  in  question,  stated  verbatim 
the  same  as  in  Fitzherbert  (6).  In  Comyn's  Digest,  the 
passage  is  mentioned  thus : — *'  If  tenant  by  heriot  service 
alienes  parcel,  the  heriot  shall  be  multiplied  ;  Fitzherbert, 
Heriot,  1.  And  if  the  lord  be  seised  of  a  heriot  by  the 
alienee,  it  continues,  though  the  tenant  re-purchase  this 
parcel"  (c).  So  in  Kitchin,  the  whole  passage. is  given, 
though  not  in  the  page  referred  to  by  Best,  C.  J. ;.  for 
he  says,  "  if  my  tenant  who  holds  from  me  aliene 
parcels  of  his  lands  to  others,  every  one  of  them  will 
owe  to  me  a  heriot ;  for  that  is  entire ;  and  though  the 
tenant  purchase  the  land  again,  I  shall  have  two  heriots 
from  him.  And  Fitzlterbert  says,  that  was  the  opinion 
of  Wildby  and  Shard,^*  and  he  refers  also  to  Statham  (d). 
Lord  Coke  refers   to  the  same  passage,    in   Bfuerton's 

(a)  Kitchin  on  Courts,  268.  (c )  Com.  Dig.  Copyholder.  K.  1 9 

(6)  Stath.  Abr.  tit.  Heriot.  (i/)  Kitchin  on  Courts,  269. 
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case  (a\  where  he  says/  "  and  no  difierence  as  to  this         ^o^^- 
purpose  between  entire  services  annual,  as  suit«  a  hawk,     iioLuywAr 
8ic.y  and  not  annual,  as  homage,  fealty,  8cc. ;  and  as  to  *. 

heriot,  vide  34  Ed.  3,  Herioi,l ;  and  in  Talbot's  case  (ft).  ®"""^- 
where  he  says^  *'  also  they  cited  the  book  in  34  Ed.  3, 
Heriot,  I ;  where  it  is  held,  that  if  my  tenant,  who 
holds  of  me  by  a  heriot,  alienes  parcel  of  his  land  to 
another,  each  of  them  is  chargeable  to  me  of  a  heriot, 
because  it  is  entire ;  and  although  the  tenant  purchases 
the  land  again^  8cc.,  I  shall  have  of  him,  for  each  portion, 
a  heriot:"  and  it  is  cited  by  Scroggs,  in  his  book  upon 
Courts  Leet,  with  a  reference  to  the  two  cases  last  men* 
tioned  (c).  Again,  BeU,  C.  J.,  in  his  judgment  in  Gar^ 
land  V.  Jekyll  (d),  cites  this  dictum  of  Lord  Coke's: — '*  If 
two  several  copyholders  join  in  a  grant  of  their  copyhold 
by  one  copy ;  or  if  one  copyholder  having  several  copy- 
holds, granteth  them  by  one  copy;  yet  the  grantee  shall 
pay  several  fines,  for  they  shall  enure  as  several  grants : 
but  if  two  joint  tenants,  two  tenants  in  common,  or  tenant 
for  life  and  he  in  the  remainder,  join  in  the  grant  of 
a  copyhold,  one  fine  only  is  due,  and  it  shall  enure  as  one 
grant  only"  (e).  Now,  that  dictum  must  be  allowed  to 
be  correct  as  it  respects  joint  tenants,  and  tenant  for  life 
and  remainder  man,  but  there  is  no  authority  in  support  of 
it  as  it  respects  tenants  in  common ;  and  the  case  referred 
to  in  the  margin,  in  4  Rep.  27  b,  certainly  furnishes  no 
such  authority.  But  the  passage  cited  by  Lord  Ellen- 
borough  in  Aitree  v.  Scii//(/),'from  a  case  in  PlawdeH, 
Browning  v.  Besion  (g),  is  an  authority  the  'other  way, 
for  there  it  is  said,  **  if  two  tenants  in  common  grant 
a  rent  of  20«.  out  of  their  land,  it  shall  enure  as  several 
grants ;  and  in  Perkins,  sec.  207,  it  is  laid  down,  *'  that 
if  two  tenants  in  common  of  a  close  of  land  lease  the 

(a)  6  Rep.  1.  (e)  Co.  Copyh.  S.  56,  p.  162. 

{b)  8  Rep.  101  b.  (/)  6  East,  476. 

(c)  Scroggs  on  Courts  Leet,  157.  (g)  1  Plowd.  140. 
(rf>9J.B.  Moore,  548. 
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same,  it  shall  take  effisct  as  seveial  leases/'    There  is  no 

UoLLowAY     ^^  distincticn  between  a  severance  of  title  and  a  severance 

^*  of  estate.    In  each  case  the  tenant  holds  by  a  separate  copy 

of  court  roll ;  and  that  is  the  title,  and  regulates  the  re* 

spective  rights  of  the  lord,  and  of  the  tenant,  in  each. 

Carter,  in  reply.  The  lord  will  not  be  v  prejudiced 
by  the  Court  holding  that  only  one  heriot  is  payable  in 
this  case,  because  he  will  be  precisely  in  the  same  situa- 
tion as  he  was  when  the  copyhold  tenement  was  originally 
granted.  He  had  ^only  one  heriot  then  ;  and  though  he 
may  have  received  more  occasionally  in  the  interval,  still 
if  he  receives  one  now,  he  has  no  reasonable  cause  of 
oomplaint.  The  dictum  of  Lord  Cokef  in  his  Copyholder, 
does  not  require  the  support  of  the  case  referred  to ;  and 
the  former  part  of  it  clearly  shews,  that  he>  was  then 
keeping  in  mind  the  distinction  between  a  severance  of  title 
and  a  severance  of  estate. 

The  case  was  argued  before  the  three  Puisne  Judges  at 
the  sittings  in  Banc  after  last  term ;  judgment  was  now 
delivered  by 

Bayley,  J. — ^The  question  in  this  case  was^  whether 
two  heriots  were  payable  upon  death,  in  respect  of  what 
had  formerly  been  six  copyhold  tenements.  They  were 
held  of  the  manor  of  Bosham.  By  the  custom  of  that 
'  manor,  there  is  payable  to  the  lord,  on  the  death  of  any 
tenant  of  any  of  the  copyhold  tenements  called  Boardlandt 
dying  seised  thereof,  as  and  for  a  heriot  in  respect  of  each 
of  the  said  copyhold  tenements,  the  tenant's  best  beast. 
In  Aprilf  1812,  John  Andrews  died  seised  of  these  tene- 
ments, having  previously  surrendered  them  to  the  use 
of  his  will,  and  having  devised  them  to  his  two  sons, 
George  Haselar  Andrews  and  James  Andrews,  as  tenants 
in  common,  in  fee.  In  August,  1812,  the  two  sons 
were  respectively  admitted  to  undivided  moieties ;  and  in 
February,  1818,  James  Andrews  surrendered  his  moiety 
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to  George  Htuelar  Andtetps,  who  was  sdmitted  ihsveto. 
There  never,  therefore,  was  any  dying  seised  while  tibe 
moieties  were  in  different  ownerships;  no  heriots  erer 
became  payable  ibr  separate  moieties ;  and  there  was  no 
instance  in  which  the  heriots  weve,  in  hck,  multiplied. 
In  1824,  George  Haselar  Andrews  died  seised,  and  upon 
bis  death  the  lord  seized  two  beasts  in  respect  of  each 
of  the  six  copyhold  tenements,  and  for  the  seizure  of  six, 
that  is,  all  but  one  on  each  tenement,  the  action  was 
brooght.      The    question,    therefore,   in    substance,    is, 
whether  upon  a  tenancy  in  common,  the  share  of  each 
tenant  constitutes  a  distinct  tenement ;  or,  whether,  not- 
withstanding   the    distinct    estates  of  both    tenants    in 
common,  the  copyhold  does  not  still  remain  one  entire 
tenement.    The  custom,  which  is  against  common  right, 
and  to  be  construed  strictly,  gives  a  heriot  in  respect  of 
each  tenement  of  which  the  copyholder  dies  seised.    It  is 
not  in  respect  of  each  estate  in  a  copyhold  tenement 
of  which  the  tenant  dies  seised,  but  in  respect  of  each 
tenement.     In  the  case  of  heriot  service,  or  heriot  custom, 
the  law  multiplies  the  heriot  in  two  cases :    one,  where 
the  tenement  is  actually  divided,  and  converted  into  two  or 
more  separate  tenements ;  the  other,  where  the  tenement  is 
left  entire,  but  different  persons  have  distinct  undivided 
estates  therein.     Before  the  statute  of  Quia  Emptores, 
if  a  tenant  in  fee,  who  held  under  certain  services,  aliened 
part  of  his  land  in  fee,  without  the  lord's  assent,  the 
lord  might,  nevertheless,  distrain,  either  upon  the  land 
sold,  or  upon  the  land  retained,  for  the  whole  of  his 
services ;  and  the  lord  was  entitled  to  consider  the  whole 
tenement  as  if  it  remained  entire :    10  H,  7,  10  pi.  26 ; 
Co.  Litt.  43  a;  and  because  this  statute  did  not  bind  the 
king,  the  same  continued  in  the  king's  case,  notwith- 
standing this  statute;  Plowden,  240.     But  in  ordinary 
cases,  since  the  statute,  ^nj  freehold  tenant  may  subdivide 
his  tenement  and  aliene'  part,  and  such  of  his  services  as 
are  divisible  will  be  liable  to  be  apportioned,  and  such  of 
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his  services  as  ajre  entire  will  be  multiplied;  but  the 
alienee  will,  in  such  casei  hold  his  portion  as  an  entire^ 
independent  tenement:  his  portion  will  be  liable  to  the 
apportioned  proportion  only  of  the  divisible  services ;  and 
the  residue  will  also  be  held  as  an  entire^  independent 
tenement,  liable  only  to  its  apportioned  proportion  of  the 
divisible  services.  For  instance : — ^if  C.  has  300  acres  of 
.  freehold  land  at  16/.  rent,  fealty,  homage,  and  heriot,  and 
he  alienes  100  acres  to  A.,  100  acres  to  B.,  and  retains 
100  acres  to  himself,  and  each  100  ac;res  is  of  the  same 
value ;  A.  will  hold  100  acres  at  61.  rent,  fealty,  homage, 
and  heriot,  and  B.  and  C,  respectively,  will  do  the  same, 
and  each  will  hold  his  proportion  as  a  separate,  inde- 
pendent tenement.  The  tenements  of  A.,  B.,  and  C\, 
respectively,  will  no  longer  be  liable  to  the  15/.  rent,  but  to 
the  6/.  only ;  and  it  is  not  necessary  in  this  case  to  say, 
whether,  by  the  union  of  three  tenements  in  one  person, 
the  16/.  rent  would  be  revived,  and  extend  over  the  whole 
estate,  or  whether  the  three  tenements  would  continue 
each  a  distinct  tenement,  liable  to  its  6/.  only.  If  a  copy* 
hold  tenant  can  subdivide  his  tenement  in  the  same 
manner,  the  same  consequences  will  follow.  But,  will 
the  creation  of  a  tenancy  in  common  have  the  same 
effect  of  producing,  even  for  a  time,  separate  tene- 
ments ?  Where  the  tenement  is  subdivided,  each  tenant 
holds  his  share  in  severalty,  and  it  is  subject  to  no- 
thing but  its  own  services.  In  the  case  of  a  tenancy 
in  common,  the  tenancy  is  divided ;  none  of  the  tenants 
in  common,  be  there  what  number  there  may,  knows 
bis  own  in  severalty;  the  services,  which,  in  case  of 
division  would  be  divisible,  remain  entire,  and  the  whole 
land  is  liable  to  all  the  services.  In  case  of  copyholds, 
they  arc  not  within  the  statutes  of  partition ;  Rowden  v. 
Maltster  {a),  Co.  Copyh.  s.  64,  Com.  Dig.  Copyh.  (O) ; 
and  the  reason  is,  because  the  alteration  of  the  tenure, 
without  the  lord's  assent,  may  redound  to  the  lord's  pre- 
(fl)  Cro.  Car.  44. 
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jadice.  How  will  the  tenure  be  altered,  except  by  splitting 
into  two  or  more  separate  tenements,  what  before  was  an  hollowat 
entire  tenement  ?  In  his  comment  upon  the  second  chapter  „  ^* 
of  the  statute  of  Quia  Emptores,  Lord  Coke  takes  the  dis- 
tinction between  the  alienee  of  the  distinct  parcel  of  a 
freehold  tenement,  and  the  creation  of  a  tenancy  in  com- 
mon. That  branch  of ^  the  statute  provides,  ''  that  if  a 
freeman  sell  any  part  of  his  lands  or.  tenements,  the  feoffee 
shall  hold  immediately  of  the  chief  lord,  and  shall  be 
forthwith  charged  with  the  services  for  so  much  as  belongs, 
or  ought  to  belong,  to  the  chief  lord  for  that  parcel,  parti- 
cfda  ilia,  according  to  the  quantity  of  the  land  or  tenement 
sold.  And  so,  in  this  case,  the  same  part  of  the  services 
shall  remain  to  the  chief  lord,  to  be  taken  by  the  hands  of 
the  feoffee,  for  the  which  he  ought  to  be  attendant  dpon, 
and  answerable  to  the  chief  lord,  according  to  the  quantity 
of  land  or  tenement  sold,  for  the  parcel  of  the  services  so 
due.*'  This  provision  is  the  foundation  of  apportionment 
in  these  cases ;  rent,  where  that  is  one  of  the  serviced,  not 
being  apportionable  at  common  law ;  3  Vin.  Abr.  Ap- 
portionnuHt,  pi.  1.  Note.  Upon  that  part  of  this  clause 
which  relates  to  the  holding  part  of  the  chief  lord,  and  at 
a  proportion  of  the  services.  Lord  Coke's  comment  is  this ; 
*'  particula  ilia  ("for  which  he  is  to  be  charged),  is  to  be 
onderstood  of  a  part  in  severalty,  and  not  in  common ;  and 
therefore,  it  is  holden,  that  if  the  tenant  make  a  feoffment 
in  fee  of  the  moiety  or  third  part  of  the  tenancy,  that  such 
a  feoffee  is  not  within  the  purview  of  this  statute :  for  a 
moiety,  or  third  part,  pro  indiviso,  is  not  particula,  for  that 
word  implieth  a  part  in  severalty"  (a).  The  same  doctrine 
.  may  be  found  in  6  Rep.  1  b ;  in  Plowden,  240;  and  in 
Filzherbert,  N.  B.,  162  d  ;  and  the  meaning  of  it  is  very 
distinctly  explained  in  Brooke's  Abridgment,  Tenures, 
pi.  64,  from  29  Henry  8th,  which  Lord  Coke  cites:—''  A 
man  makes  feoffment  of  a  moiety  of  his  land.  The  feofiee 
shall  hold  of  the  lord  by  the  entire  services,  by  which  the 

(a)  2  Inst  503. 
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182a.  entire  land  was  held  before ;  for  the  statute,  tenendo  pro 
HoLLowAY  P&rticul&y  has  not  taken  place  here,  for  a  moiety  is  not 
particula ;  and  there  is  a  contrariety  between  one  or  two 
acres  in  certain,  and  a  third  part,  or  the  like,  which  ex- 
tends through  the  part  and  the  whole."  This  is  a  clear 
authority  to  shew,  that  in  the  case  of  freehold  lands, 
which  are  within  the  statute  of  Quia  Emptores,  the 
creation  of  a  tenancy  in  common  leaves  the  services  entire, 
and  consequently,  faiust  leave  entire  the  tenement  also; 
and  if  that  is  the  case  in  freeholds,  k  fortiori,  must  it  be 
the  case  in  copyholds  ?  In  Cofte*s  Copyholder,  s.  56,  p.  130, 
cited  in  6  Viner's  Abridgment,  106,  there  is  an  authority 
in  the  case  of  copyholds  upon  this  very  point ;  for  there 
Lord  Coke,  after  noticing,  that ''  if  several  copyholders  join 
in  a  grant  of  their  copyholds  by  one  copy,  or  if  one  copy- 
holder having  several  copyholds,  grant  them  by  one  copy, 
yet  the  grantee  shall  pay  several  fines,  for  ihey  shall 
enure  as  several  grants  :'*  adds,  ''  but  if  two  joint  tenants, 
two  tenants  in  common,  or  tenant  for  life  and  he  in  re- 
mainder, join  in  the  grant  of  a  copyhold,  one  fine  only  is 
due,  and  it  shall  enure  as  one  grant  only."  And  Kitehin, 
245,  is  nearly  to  the  same  purpose : — *'  Also,  if  tenant  for 
life  and  he  in  remainder  or  reversion,  join  in  a  surrender  to 
one,  and  his  heirs,  he,  to  whose  use  the  surrender  is  made, 
shall  pay  but  one  fine ;  for  it  is  but  one  admittance  and 
not  several,  and  one  surrender  and  not  several ;  and  there 
is  but  one  tenant  admitted.  The  same  law,  where  two 
joint  tenants,  two  tenants  in  common  or  coparceners,  sur- 
render to  one,  and  his  heirs,  there  shall  be  paid  but  one 
fine."  These  authorities  appear  to  us  to  establish  a  plain 
distinction  between  the  alienation  of  an  entire  part,  and 
the  creation  of  a  tenancy  in  common ;  and  to  shew,  that 
though  the  former  may  split  one  tenement  into  several,  the 
latter  cannot.  It  is  to  be  observed  also,  that  the  former, 
the  alienation  of  an  entire  part,  must  always  be  the  act  of 
the  owner  in  fee  of  the  whole ;  so  that  whoever  feels  the 
consequences,  must  claim  through  the  person  by  whose  act 
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they  were  ooeasioiied  ;  whereas  the  owner  of  a  part  of  the        i826. 
tenement  only,  that  is,  one  of  several  joint  tenants,  or  one       ''^'^' 
of  several  parceners,  may  create  a  tenancy  in  common ;  v. 

and  if  a  tenancy  in  common  would  create  a  division  into  ^^^'^^^^^* 
distinct  tenements,  every  division  would  increase  the  num- 
ber of  tenements  in  arithmetical  progression.  Dividing  the 
whole  six  times  into  moieties,  which  would  be  allowing 
something  less  than  one  division  in  every  century  since 
the  commencement  of  legal  memory^  would  make  what 
was  originally  one  tenement,  sixty  four ;  and  dividing  it 
six  times  into  three  shares,  would  make  it  729 ;  and  we 
might  then  have  in  pleading,  what  I  apprehend  has  never 
hitherto  been  seen,  a  statement  that  a  party  was  seised  in 
fee  at  the  will  of  the  lord,  according  to  the  custom  of  the 
manor,  of  729  undivided  parts  of  certain  copyhold  lands, 
the  whole  into  729  parts  to  be  divided.  Such  an  anomaly 
will,  I  hope,  never  be  seen ;  but  whatever  may  have  been 
at  any  time  the  number  of  tenants  in  common  of  what  was 
originally  one  copyhold  tenement,  When  all  the  interests 
are  again  vested  in  one  person,  he  may  consider  himself  as 
seised,  not  of  so  many  undivided  portions  of  the  land,  but 
of  one  entire  estate  and  tenement  as  sole  proprietor.  If 
this  is  the  true  view  of  the  effect  of  a  tenancy  in  common, 
and  the  proper  light  in  which  the  question  in  this  case 
ought  to  be  considered,  it  will  not  be  necessary  to  occupy 
much  time  in  noticing  the  authorities  that  were  relied  on 
in  the  argument.  The  authority  from  Fitzkerbert  is  a  case, 
not  of  the  creation  of  a  tenancy  in  common,  but  of  the 
severance  of  an  estate  into  distinct  parcels,  and  the  alien- 
ation of  one  of  those  parcels  to  others ;  and  if  we  are  cor- 
rect in  supposing  that  the  creation  of  a  tenancy  in  common 
in  what  was  previously  an  entire  tenement,  will  not  destroy 
the  entirety  of  the  tenement,  it  is  immaterial  to  consider 
what  would  be  the  effect  of  severing  a  tenement  into 
distinct  parcels.  It  does  not  appear  from  Fitzherbert, 
whether  that  was  the  case  of  a  freehold  or  a  copyhold 
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182G.  tenement;,  but  it  has  been  frequently  noticed  in  subsequent 
cases,  in  6  Rep.,  1 ;  8  Rep.,  106 ;  Palmer,  342 ;  Kitchin 
onCopyholds,  269 ;  and  Com.  Dig.  Copyhold,  (K).  19 ;  and 
it  is  a  satisfaction  to  us,  that  we  are  not  required  for  the 
decision  of  this  case  to  impeach  it.  The  question,  whether 
it  is  fairly  impeachable  or  not,  we  shall  leave  as  it  stood 
before  :  whether  it  is  a  right  or  wrong  decision,  we  con- 
sider a  matter  still  open  to  discussion.  In  At  tree  v.  Scutt, 
it  may  be  difficult  to  collect  from  the  report,  whether  there 
was  not  a  severance  of  the  tenements,  so  as  to  allot  to  one 
tenement  what  had  previously  been  parcel  of  another;  but 
the  judgment  of  the  Court  appears  to  have  proceeded  on 
the  ground,  that  the  creation  of  a  tenancy  in  common, 
though  there  was  no  division  or  severance  of  the  property, 
created  distinct  and  separate  tenements;  and  in  that 
respect  we  think  that  decision  wrong,  and  that  it  has  been 
properly  corrected  by  the  subsequent  case  of  Garland  v. 
JekylL  That  was  the  case  of  a  creation  of  a  tenancy  in 
common ;  and  upon  the  principle*that  the  creation  of  a 
tenancy  in  common  leaves  the  tenement  entire,  we  think 
the  decision  in  that  case  right,  and  an  authority  for  us 
here.  It  is  not  necessary  for  us  to  say  what  our  opinion 
would  have  been,  if  that  had  been  a  case  in  which  there 
was  an  actual  severance  and  division  of  a  tenement  into 
distinct  and  separate  parcels,  so  as  to  have  given  to  sepa- 
rate holders  separate  properties  in  severalty ;  and  we  cau- 
tiously abstain  from  saying  any  thing  on  that  point.  For 
tliese  reasons,  we  are  of  opinion  that  the  plaintiff  is 
entitled  to  judgment. 

Judgment  for  the  Plaintiff. 
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The  King  t?.  Cornelius  Callanan..  ^826. 

Indictment  forpeijury.  in  an  affidavit  made  in  this     I"  an  indici- 
Court»  in  support  of  a  rule  for  setting  aside  the  judgment  jury  it  is  suffi- 

in  a  suit  brought  against  the  defendant  by  one  Sievetu,  the  <;>cnt  to  sute 

1      1        1  i.     t  «  «  thatthepcreon 

prosecutor,  stated,  that  defendant,  on,  &c.,  at,  8lc.,  came  whoadminis- 

before  F.  J.  Chell,  gentleman,  and  then  and  there  was  duly  ^^^^^ 

sworn,  and  did  take  his  corporal  oath^  &c.,  before  the  said  tent  authority 

F.  J.  Chell,  he  the  said  F.  J.  Chell,  then  and  there  having  ouf^Sng  oul 

sufficient  and   competent    power  and  authority  to  ad-  the  nature  of 

minister  the  said  oath  to  the  said  defendant  in  that  behalf,  Inu^indic^^ 

and  the  said  defendant,  being  so  sworn  as  aforesaid,  falsely^  ™^?^  assigns 

'  rf     perjury  upon 

maliciously,  wilfully  and  corruptly  did  then  and  there,  several  parts 

before  the  said  F.J.  Chell,  as  tuch  commismner  as  afore-  ^^^8^^ 

said,  depose,  swear,  and  make  affidavit  in  writing,  amongst  out  as  conti- 

other  things,  in  substance  and  to  the  effect  following,  that  oth«*maitera, 

is  to  say,  &c.    The  indictment  then  set  out  various  matters  pot  set  out, 

deposed  to.    In  one  part  it  stated,  that  the  defendant,  in  the  affidavit; 

his  affidavit;  speaking  of  a  mortgage  and  warrant  of  at-  ?^,**  °?*  * 

,  ,         ,  Z.  fatal  variance, 

tomey,  deposed  that  they  were  for  ''secunng  the  sum 

of  250/.;''  and,  in  another  part  of  it,  set  out  a  particular 
fact  as  simply  deposed  to  by  the  defendant  in  his  affidavit, 
contradicting *the  fact,  and  assigning  perjury  thereon.  At 
the  trial,  before  Abbott,  C.  3.,  at  the  London  adjourned 
sittings,  after  last  Easter  term,  it  was  proved  that  Mr.. 
Chell,  before  whom  the  affidavit  was  sworn,  was  a  com- 
missioner duly  appointed  for  taking  affidavits  in  the  court 
of  Kings's  Bench ;  but,  upon  producing  the  affidavit,  it 
appeared  that  the  defendant  had  deposed,  that  the  mort- 
gage and  warrant  of  attorney  were  "  for  securing  the 
repayment  of  the  'sum  of  250/. ;"  and  that  he  had  not 
simply  deposed  to  the  particular  fact  stated  in  the  indict- 
ment, but  had  added  certain  reasons  accounting  for.  that 
&ct.  It  was  thereupon  objected,  first,  that  the  indictment 
was  bad  for  not  sufficiently  describing  the  official  character 
and  authority  of  the  person  before  whom  the  affidavit  was 
VOL.  IX.  n 
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stated  to  have  been  sworn ;  and  second,  that  there  was  a 
fatal  variance  between  the  indictment  and  the  affidavit,  in 
V.  the  two  particulars  above  pointed  out.    The  Lord  Chief 

Justice  overruled  both  objections,  and  the  defendant  was 
found  guilty.  The  defendant  being  now  brought  up  for 
judgment, 

Scarktt  moved  for  a  rule  in  the  alternative,  either  for 
a  new  trial  or  to  arrest  the  judgment.  First,  the  indict* 
ment  is  bad,  for  not  shewing  that  the  person  by  whom 
the  oath  was  administered,  was  an  officer  duly  autho- 
rised to  administer  it.  It  states,  that  the  defendant  made 
the  affidavit  "  before  .the  said  F.  J.  Ckell,  as  such  com- 
missioner as  aforesaid ;"  but  it  contains  no  previous  aver- 
ment that  Mr.  CheU  was  a  commissioner  authorised  to 
take  affidavits  in  this  Court.  Now,  though  the  statute 
23  Geo,  2,  c.  11,  removes  the  necessity  of  setting  out  the 
commission  of  the  officer  before  whom  the  affidavit  is 
made,  it  still  leaves  it  incumbent  to  shew  the  nature  of  his 
office,  and  to  aver,  affirmatively  and  not  inferentially,  that 
he  is  a  person  duly  authorised  to  administer  an  oath.  Se- 
condly, there  were  two  fatal  variances  between  the  affidavit 
produced  in  evidence  and  that  set  out  upon  the  record. 
The  omission,  in  the  indictment,  of  the  words  **  the  repay- 
ment of'  in  the  affidavit  was  material ;  for  the  '^  securing 
the  sum  of  250/.,"  and  the  "  securing  the  repayment  of 
the  sum  of  250/.,'/  are  two  very  distinct  things.  The 
omission  in  the  indictment  of  the  reasons  detailed  in  the 
affidavit  for  the  deposing  to  a  particular  fact,  was  material 
also,  because  the  fact  itself  might  assume  an  extremely 
different  character,  as  stated,  with  or  without  certain 
reasons  explaining  it.  If  the  whole  of  the  affidavit  was 
not  set  out,  at  least  it  ought  to  have  been  stated  that  "  in 
one  part  thereof  the  defendant  deposed,  so  and  so,  and 
in  fmother  part  thereof,  so  and  so.''  Such  omissions  as 
these  would  olearly  be  iatal  either  in  a  declaration  or  ui 
indictment  for  a  libel;  Tahart  v.  Tifper  (a);  and  in  an 

(a)  1  Camp.  350. 
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indietment  for  perjary,  wbidi  is  a  yet  more  serioofi  offence, 
at  least  eqval  precision  ought  to  be  required. 

Abbott,  C.  J., — I  am  of  opinion  that  there  is  no 
ground  for  gxanting  a  rule*  either  for  arresting  the  judg- 
ment, or  for  a  new  trial,  in  this  case.     The  statute  23 
Geo.  2,c.  11>  provides  that  in  every  indictment  for  perjury 
it  shall  be  Buffident  to  set  forth  the  substance  of  the  of- 
fence charged,  and  ^by  what  Court,  or  before  whom,  the 
oath  was  taken,  averring  such  Court  or  person  to  have  a 
competent  authority  to  administer  the  same,  together  with 
the  proper  averment  to  falsify  the  matter  wherein  the 
perjury  is  assigned,  without  setting  forth  the  bill,  8cc.,  or 
any  part  of  any  proceeding  other  than  as  aforesaid,  and 
without  setting  forth  the  commission  or  authority  of  the 
Court  or  person  before  whom  the  perjury  was  committed. 
Now,  if  the  indictment  in  this  case  has  set  forth  all  that  id 
required  by  that  statute,  that  is  an  answer  tq  both  these 
objections ;  and,  I  am  of  opinion  that  it  has ;  for  it  sets 
forth  the  substance  of  the  a£Bdavit,  and  the  person  before 
whom  the  affidavit  was  swona,  and  it  avers  that  Chat 
person  had  competent  authority  to  administer  the  oath. 
The  object  of  the  statute  was,  to  remove  the  difficulties 
which  had  previously  arisen  out  of  the  averments  and 
matters   usually  set  forth   in   indictments  for   perjury; 
Aerefore,  we  ought  not  to  extend  the  operation  of  its 
hinguage,  so  as  to  require  more  than  we  see  it  was  the 
intention  of  the  legislature  to  require.     The  averment, 
that  the  person  wha  administered  the  oath  had  competent 
authority  to  do  so,  is  sufficient,  for  this  reasoq,  that  at  the 
trial  the  prosecutor  cannot  support  that  averment  without 
proving  the  situation  of  the  person  administering  the  oath, 
and  the  nature  of  his  authority.     It  seems  to  me,  that  it 
is  sufficient  if  the  indictment  contains  tiie  name  of  the 
person,  or  the  title  of  the  Court,  before  whom  the  de- 
fendant was  sworn,  and,  therefqre,  that  there  is  nothing 
in  the  first  objection.     As  to  the  second,  it  has  been 
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1826.        decided  that  in  iDdictments  for  perjury  it  is  sufficient  to 
The  Kiho      ^^^  the  substance  and  effect  of  the  false,  oath,  which  is 
V*  stated  here;  though  in  declarations  or  indictments  for  libel 

more  precision  is  necessary.  Rex  v.  Solomon  {a),  is  a  case 
in  point,  and  very  much  resembling  the  present.  There  the 
perjury  was  alleged  to  have  been  committed  by  the  de- 
fendant as  a  vntness  in  a  civil  action,  and  it  appeared  that 
the  evidence  given  on  that  trial  by  the  defendant,  con-* 
tained  all  the  matter  charged  as  perjury,  but  other  state-, 
ments,  not  varying  the  sense,  intervened  between  the' 
matters  set;  but  in  the  indictment  the  evidence  appeared 
to  have .  been  given  continuously.  I  was  of  opinion  that 
there  was  no  fatal  variance  there,  and  I  see  no  reason  for 
being  of  a  different  opinion  now. 

The  other  Judges  conpurred. 

Rule  refused. 

(a)  1  Ry.  &  M.  252. 


Doe,  on  the  several  demises  of  George  Gates  the  elder, 
and  others,  v.  The  Rev.  W.  Somerville  and  others. 

A  lease,  by    XhIS  was  an  action  of  ejectment,  brought  by  the  lessors 
a  rector,  of  ^    ,         ,  .     .«,  .  t        ,  i.     ,  . 

his  glebe  lands  of  the  plamtin,  agamst  the  defendants,  who  were  the 

pelftorialpro-  ^^**P^®"  ^^  ^^^  parsonage  houses  and  glebe  lands,  be- 

perty,  made  longing   to   the  rectory  of  Bedwortk,    and  vicarage  of 

yearei803^  Meriden,  respectively,  in  the  county  of  Warwick.    At  the 

and  1816,  trial,  before  Hitllock,  B.,  at  the  Warmckskire  Lent  assizes, 

tute  13  Mt.  1826,  a  verdict  was  found  for  the  plaintiff,  subject  to  the 

ftd^^iiSied"'*"  opinion  of  this  Court,  as  to  the.  plaintiff's  right  to  recover 

is  valid.     '  the  whole,  or  any  part  of  the  premises  in.  question,  upon 

wh^iSST"      the  following  caBe. 

glebe  lands  as  tenant  to  one  incumbent,  and  continues  in  possession  under  his  successor, 
without  disturbance,  must  be  presumed  to  hold  as  tenant  to  the  latter,  and  cannot  be 
dispossessed  without  a  notice  to  quit 
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'The  Hon.  and  Rev.  Edward  linck  became  rector  of  the  1826. 
rectory  of  Btdux^thf  in  the  county  of  Warwick,  on  the 
13th  of  April,  1816«  on  a  vacancy  by  a  resignation  of  the 
hist  incumbent ;  and  he  became  vicar  of  the  vicarage  of 
Mtriden,  in  the  same  county,  on  the  29th  of  March,  in 
the  same  year»  on  a  vacancy  by  the  death  of  the  last 
incumbent ;  and  being  such  rector  and  vicar^  by  a  certain 
indenture,  dated  the  20th  of  December,  1816,  in  con- 
sideration of  600/.,  granted  for  his  life  to  Mr.  George 
Cates,  an  annuity  of  100/.,  charged  upon  the  above- 
mentioned  rectory  of  Bedworth  and  vicarage  of  Meriden, 
with  the  usual  powers  of  distress  and  entry  in  case  of  the 
said  annuity  being  in  arrear ;  and  for  better  securing  the 
said  annuity^  and  in  consideration  of  lOs.,  the  said  Ed- 
ward Finch  did,  by  the  said  indenture,  grant,  bargain,  sell, 
and  demise  unto  William  Hicks,  his  executors,  adminis- 
trators and  assigns,  all  and  singular  the  said  rectoty  of 
Bedworth  aud  vicarage  of  Meriden,  in  tbe  said  county  of 
Warwick,  and  all  the  glebe  lands,  messuages  or  tenementSy 
tithes,  tenths,  oblations,  obventions,  profits  and  emolu- 
ments, arising  from  the  said  rectory  and  vicarage,  ha- 
bendum, to  the  said  William  Hicks,  his  executors,  See., 
for  and  during  the  term  of  100  years,  thence  next  ensuing, 
if  the  $aid  Edward  Finch  should  so  long  live,  and  his 
interest  therein  continue  so  long,  at  a  peppercorn  rent. 
Upon  trust  for  better  securing  the  due  payment  of  the 
said  annuity,  and  all  costs.  Sec.,  by  the  ways  and  means 
therein  mentioned ;  and  upon  further  trust,  that,  until 
the  said  annuity  should  be  in  arrear  by  the  time  therein 
mentioned,  and  also,  when  and  as  often  as  all  arrears  of 
the  said  annuity  and  the  said  costs,  &c.,  should  be  raised, 
or  fully  satisfied  and  paid,  to  permit  and  suffer  the  said 
Edward  Finch,  bis  executors,  administrators  or  assigns, 
to  receive  and  take  the  rents,  oblations,  produce  and 
profits  of  the  said  rectory^  vicarage,  glebe  lands,  mes- 
suages, tithes,  tenths,  emoluments  and  appurtenances, 
to  and  for  his  and  their,  own  use  and  benefit ;  and  \p  pay 
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1826.        the  Burpliis,  after  'paying  the  annuity  and  costs,  to  the 
X)o£         said  Bdward^Hnchj  or  his  appointees.    The  said  WilSam 
«^  Hicks  died   on  or  about  the  26th  of  December,   1819, 

leaying  *  Edward  Jones  and  George  Hicks,  two  iX  the 
lessors  of  the  plaintiff,  his  executenk  Ten  writs,  of  fieri 
fecias,  on  judgments  in  debt,  entered  up  in,  or  as  of, 
Triniiy  term,  1819,  at  the  suit  of  yiurious  creditors  ot  the 
said  Edward  Finch,  haying  been,  on  the  26th  of  June,  in 
the  same,  year,  issued  against  him,  and  directed  to  the 
sheriff  of  Warwickshire ;  and  the  sheriff  haying  there* 
upon  returned  nulla  bona,  and  that  the  said  Edward 
Finch  was  a  beneficed  clerk,  haying  no  lay  fee,  ten  writs 
of  leyari  facias  de  bonis  ecdesiastices,  were,  on  the  3rd  oi 
July,  1819,  issued,  directed  to  the  then  bishop  of  Utch" 
Jield  and  Coventry,  within  whose  diocese,  the  rectcvy  of 
Bedworth  and  the  yicarage  of  Meriden,  are  situated,  who, 
upon  receipt  of  those  writs,  granted  to  W.  Mott,  Esq., 
sequestrations,  dated,  respectiyely,  the  8th  of  July,  1819, 
of  the  rents,  tithes,  oblations,  [obyentions,  firuits,  issues, 
and  rights,  and  other  ecclesi^tical  goods  of  the  said 
Edward  Finch,  belonging  to  the  said  rectory  and  yicarage; 
by  the  first  ot  which  sequestrations  the  sequestrator  was 
empowered  to  leyy,  sue  for  and  reoeiye,  and  to  dispose  of 
the  rents,  tithes.  Sec.,  to  the  end  that  thereout  the  charges 
of  duty  and  serying  the  cures  in  the  churches,  and 
throughout  the  parishes  of  Bedworth  and  Meriden  afore- 
said, by  ministers  to  be  nominated  or  approyod  by  the 
'  bishop  for  the  time  being,  with  such  stipend  as  he  should 
appoint  for  so  doing,  and  all  other  burthens,  ordinary  or 
extraordinary,  incumbent  on  the  said  rectory  and  vicarages, 
and  on  the  said  Edward  Finch,  as  rector  and  vicar  thereof^ 
might  be,  in  the  first  place,  paid  and  discharged  by  the 
said  sequestrator,  and  the  remainder  rendered  to  WiUiam 
Little,  John  Woodcock  the  elder,  and  John  Woodcock  the 
younger,  the  creditors  named  in  the  first  writ  of  levari 
facias,  for  the  debt  and  damages  in  the  said  writ  men- 
tioned :  provided,  that  the  said  sequestrator  should,  during 
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the  MquestratioD,  render  to  the  bishop  a  true  account  of        18^6. 
what  he  should  receiye  and  discharge  in  that  behalf.    All       ^^ 
the  sequeatiationB  bear  the  same  date,  and  are  in  the  same  «• 

fonn,  except  that  those  issued  after  the  first  are  made 
aubfect  to  the  prior  ones.  A  witness  stated  that  he  had, 
since  1822,  reoeiyed  the  rents  of  the  tenants  of  the  pre- 
mises belonging  to  the  vicarage  of  Meriden,  and  paid 
them  over  to  the  sequestrator.  The  Rev.  Henry  Bellairs, 
curate  of  Bedworth,  and  the  Rev.  William  Somervilk, 
curate  of  Meriden,  two  of  the  defendants,  are  in  the 
respective  occupaticm  of  the  parsonage  houses  of  the  said 
rectory  and  Ticarage,  and  of  lands  adjoining  thereto. 
The  other  defendants  are  tenants  of  premises  belonging 
^ther  to  the  rectory  or  the  yicarage, :  and  some  of  them, 
namely.  The  Coventry  Canal  Company,  Joseph  Cox,  Joseph 
CUhoett,  William  Jenkins,  Thomas  Kelly,  James  Smith, 
John  Sparrow,  John  Paxford  Shaw,  John  Worrand  and 
Elizabeth  Wheatky,  occupied  the  'premises  in  their  pos^ 
session,  as  tenants  to  the  former  incumbent,  previously  to 
Mr.  JRfMcA's  becoming  rector  and  vicar,  and  have  since 
continued  in  such  occupation.  Mr.  linch  was  living  at 
the  island  of  MauritiuSf  in  the  year  1824. 

Goulbum,  for  the  lessors  of  the  plaintiff..  Two  objec- 
tions were  raised  at  the  trial  to  the  right  of  the  lessors  of 
the  plaintiff  to  recover,  and  will  probably  be  relied  on 
now,  first  that  the  lease  was  void  under  the  statute 
13  EUx.  c.  20,  and  second,  that  a  notice  to  quit  ought  to 
have  been  given  to  such  of  the  defendants  as  were  tenants 
to  the  former  incumbent.  First,  the  lease  is  valid.  The 
13  EUz.  c.  20,  which  rendered  void  all  charges  of  benefices 
with  cure  with  any  pension,  &e.,  was  repealed  by  the 
44  Geo.  3,  c  84;  it  was  re-enacted,  for  some  purpose^, 
by  the  67  Geo.  3,  c.  99,  which  was  passed  in  the  year 
1817 ;  but  this  lease  was  made  in  the  year  1816,  therefore 
it  was  made  while  the  13  T3Mz.  c.  20  was  inoperative,  and, 
consequently,  is  a  valid  lease.    The  legal  estate  in  the 
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1826.        premises,  therefore,  is  ia  Edward  Jones  and  George  Hicks^ 
P^^         the  executory  of  William  Hicks,  the  trustee  of  the  term  for 
V.  securing  the   annuity :    White  v.  the  Bishop  of  Peters 

borough  (a).  Silver  v.  the  Bishop  of  Norwich  (6).  Even  if 
the  statute  of  Elizabeth  applied  to  this  case,  the  lease 
would  be  good  during  the  life  of  the  incumbent,  both  as 
against  him  and  all  claiming  under  him ;  for  "  though 
leases  contrary  to  this  act  are  declared  void,  yet  they  are 
good  against  the  lessor  during  his  life ;  for  the  act  was 
intended  for  the  benefit  of  the  successor  only,  and  no  man 
shall  make  an  advantage  of  his  own  wrong/'  That  is  the 
doctrine  laid  down  by  Mr.  Justice  Blackstone  (c),  and  the 
same  position  is  adv)anced  by  Lord  Coke  (ji),  and  was 
acted  upon  in  several  cases  mentioned  in  the  Lincoln 
College  case  (e).  Second,  no  notice  to  quit  was  necessary. 
The  case,  certainly,  finds  that  some  of  the  defendants 
were  tenants  to  the  former  incumbent,  but  their  tenancies 
were  determined  by  the  death  of  the  former  incumbent, 
and  though  they  afterwards  continued  to  occupy  the 
premises,  there  is  nothing  to  shew  that  they  were  ever 
recognised  by  Mr.  Finch  as  his  tenants,  or  that  any  thing 
was  done  by  either  of  the  parties  to  constitute  the  relation 
of  landlord  and  tenant  between  them. 

Holbech,  control.  The  authorities  are,  undoubtedly, 
strong  to  shew  that  a  lease  by  a  rector  is  good,  during  his 
life,  against  him,  and  all  who  claim  under  him ;  though, 
in  one  of  the  old  cases,  Revell  v.  Hart  (/),  the  point  was 
doubted,  and  in  a  modem  case,  Frogmorton  v.  Scott  (g), 
it  was  held,  that  a  rector  might  recover  in  ejectment 
against  his  lessee,  on  the  ground  that  the  lease  was  void 
for  his  own  non-residence.  The  question,  however,  in  this 
.  case  is,  whether  the  lessors  of  the  plaintiff  are  entitled  to 
recover  against  these  defendants.    Their  object  is  to  sweep 

(«)  3  Swanftt.  109.  (e)  3  Rep.  59,  b. 

(6)  3  Swanst.  lit,  in  Nolis.  (/)  Gouldsb.  139. 

(f)  2  Bl.  Comm.  321.  (g)  2  East,  467. 

Id)  Cq.  Litt.  45,  a. 
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away  the  entire  poaseasioDsof  the  church ,  and  to  gnap 
for  their  own  benefit  the  whole  profits  of  the  rectorj, 
without  leaving  any  fund  as  a  provision  for  the  service  of 
the  cure.  But  that  they  cannot  be  allowed  to  do ;  Errington 
V.  Howard  (a).  There  the  rector,  who  received  an  annual 
stipend  in  Ijeu  of  tithes,  had  assigned  it  by  way  of  mort- 
gage. A  creditor  afterwards  obtained  a  judgment,  and 
a  sequestration  of  the  stipend  thereon.  The  Master  of 
the  Rolls  held,  that  the  mortgage  creditor  was  to  be  pre- 
ferred before  the  judgment  creditor^  but  without  prejudice 
to  an  annual  sum  of  50/.,  which  had  been  allowed  by  the 
ordinary  as  a  provision  for  the  service  of  the  cure.  In 
this  case,  if  the  bishop  had  sequestered,  independently  of 
any  writ  of  fieri  facias,  in  order  to  provide  for  the  service 
of  the  cure,  this  ejectment  could  not  possibly  have  b^en 
maintained.  At  all  events,  this  action  is  not  maintainable 
against  those  defendants  who  jwere  tenants  to  the  former 
incumbent.  They  have,  ever  since  his  death,  continued 
in  the  occupation  of  the  same  premises,  and  therefore,  it 
must  be  presumed,  in  the  absence  of  proof  to  the  con- 
trary, that  they  have  occupied  as  tenants  to  Mr.  Finch, 
the  new  incumbent.  At  least  they  are  tenants  by  suf- 
ferance, and  not  trespassers,  and  if  so  they  cannot  be 
ejected  without  a  notice  to  quit. 

The  case  was  argued  in  the  course  of  last  term,  when 
the  Court  took  time  for  consideration.  Judgment  was 
now,  in  the  absence  of  the  Lord  Chief  Justice,  delivered  by 

Bay  LEY  J.,  who  having  recapitulated  the  facts  of  the 
case,  thus  proceeded.  Upon  the  first  point  made  in  this 
case,  we  are  of  opinion,  that  the  legal  estate  of  the  pre- 
mises in  question  vested  in  the  lessors  of  the  plaintiff, 
Edward  Jones  and  George  Hicks,  as  executors  of  William 
Hicks,  the  trustee  of  the  term  granted  by  Mr.  Finch,  for 
securing  the  annuity,  by  the  indenture  of  the  20th  Decern- 
bery  1816.  Unfortunately,  the  statute  13  Eliz.  c.  20,  had 
(a)  Ambler.  485. 
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1836.  been  repealed  by  the  43  Geo.  3,  c.  84,  and  the  57  Geo.  3, 
G.  99,  had  not  been  passed  when  that  indenture  was  made ; 
so  that  there  was  no  statute  in  existence  at  the  time  which 
affected  the  validity  of  the  grant,  and  the  grant  was  con* 
seqnently  good  during  the  incumbency  of  the  grantor* 
Upon  the  second  point,  we  are  of  opinion,  that  those 
defendants  who  were  in  possession  of  the  premises,  as 
tenants,  before  the  commencement  of  Mr.  flmcA's  incum* 
bency,  were  entitled  to  a  notice  to  quit.  The  occupiers  of 
the  Bedworth  premises  had  been  in  possession  eight 
months,  and  the  occupiers  of  the  Meriden  premises  nine 
months,  between  the  date  of  Mr,  FmcVb  induction,  and 
the  date  of  the  grant  of  the  annuity,  without  being  dis- 
turbed ;  and  after  that  lapse  of  time,  we  think  Mr.  lineh 
must  be  presumed  to  have  recognised  them  as  his  tenants, 
and  to  have  assented  to  the  continuance  of  their  tenancies 
upon  the  same  terms  as  before;  and  that  therefore,  he 
could  not  dispossess  them  without  giving  them  notice  to 
quit,  and  if  he  could  not,  it  follows  that  no  person  claiming 
under  him  could.  Our  judgment,  therefore,  is,  that  the 
verdict  is  to  be  entered  for  all  the  defendants  who  come 
under  that  description ;  and  as  respects  all  the  other  de- 
fendants, that  it  must  be  entered  for  the  plaintiff.  The 
question  as  to  the  authority  of  the  bishop  to  place  curates 
in  the  parsonage  houses,  under  the  sequestrations,  does 
not  properly  arise  in  the  case,  because  there  is  no  evidence 
that  the  present  curates  were  placed  in  the  houses  by  the 
bishop,  or  that  they  had  been  nominated  or  approved  by 
him,  pursuant  to  the  terms  of  the  sequestrations. 

Judgment  accordingly. 
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NoBTOM,  Qeni.,  one,  8ic.,  v.  Mosbley. 

Jr.  BOLLOCK,  on  a  former  day,  had  obtained  a  rule,     Wiereade- 
,,.  ^*         «  .     .  i»  1  •        «      «    .«     fcndant  is  ar- 

calung  upon  the  piaintm  to  shew  cavee,  why  the  baiH  rested  for  a 

bond  given  in  this  cause  should  not  be  delivered  up  to  be  ^^  ^°f^\  h 

cancelled,  the  defendant  having  been  discharged  nnder  he  has  been 

the  Insolvent  Debtors'  Act,  1  Geo.,  4,  c.  119,  from  the  S'SSwU 

debt  for  which  the  plaintiff  had  arrested  him.  ^ent  Act,  and 

^  -'yes  a  bail- 


pycs 

bond. 


the 


D.  F.  Jones,  and  Abraham,  shewed  cause,  and  con-  9^™J  ^".,®'" 

der  the  bail- 
tended,  upon  the  anthority  of  Done  v.  SmUk  (a),  that  a  bond  to  be  de- 
distinction  was  to  be  taken  between  the  case  where  the  lU®'^'"]?^ 

oe  canceiieci. 

party  was  in  actual  custody,  and  where  he  had  given  bail'; 
that  in  the  former  case,  the  Court  had  authority  under  the 
statute  to  discharge  the  defendant,  but  that  in  the  latter, 
they  had  no  power  to  interfere.     Sedper 

Bat  LET,  J.  I  aiii  not  convinced  by  the  case  cited,  nor 
do  I  see  the  propriety  of  the  distinction  contended  for.  I 
think  the  Court  is  equally  authorised  to  interfere,  whether 
the  party  is  in  actual  custody,  or  in  virtual  custody  only, 
having  executed  a  bail-bond.  In  the  latter  case,  special 
bail  to  the  action  must  be  put  in,  and  then  the  bail  may 
at  any  time  render  the  principal.  When  rendered,  it  is 
clear,  that  the  Court  would  interfere  to  discharge  him ; 
and  I  see  no  reason  why  they  should  wait  till  he  has 
undergone  that  inconvenience,  instead  of  interfering  in  the 
first  instance. 

Rule  absolute. 

(a)  Ante,  vol.  iii.|  600. 
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Foster  and  others.  Assignees  of  Fowler,  a  Bankrupt, 
v.  Frampton. 

Wbere  goods  XROVER  for  a  quantity  of  sugar.  Plea,  not  guilty,  and 
bT^HFcSd''  *""®  thereon*  At  the  trial  before  Abbott,  C.  J.,  at  the 
to  a  consignee  last  London  sittings  in  the  present  ierm,  the  case  was  this, 
placed  aT*^"  The  plaintiflSi  were  the  assignees  of  Fowler,  a  bankrupt, 
transitus,  ge-  who  had  been  a  grocer  at  Birmingham.  The  cl^fendants 
ing,  con^ues  ^^^^  wholesale  grocers  in  London.  In  August,  1825,  the 
until  thev  aie  defendants,  by  the  bankrupt's  order,  sent  him  a  quantity 
him  at  that  of  sugar  by  Corbett,  the  Birmingham  carrier.  The  sugar 
El^TOitTOnM  «^™v®d  »*  Corbet  f%  wharf  on  the  6th  of  September,  and  on 
or  changes  the  the  following  day,  Corbett  gave  the  bankrupt  notice  of 
very^or  does'  ^^  arrival,  when  the  latter  removed  a  small  quantity  of 
any  act  equi-  the  sugar,  and  samples  of  the  whole,  to  his  own  premises, 
taking  posses-  but  desired  that  the  bulk  might  remain  at  Corbett^  until 
^'^od^'^e^  he  fetched  it  away.  The  bankrupt  was  in  the  habit  of 
transitus  is  at  keeping  his  large  heavy  goods  at  Corbett%  and  fetching 
a^consiirnee  **  ^^^^  away  as  he  wanted  them.  There  was  a  running 
ordered  goods  quarterly  account  .between  Corbett  and  the  bankrupt;  but 
to  him  at^U     ^^^  latter  might  have  had  the  sugar  away  without  paying 

own  ware-  for  the  canriaire.  On  the  4th  of  October,  Fowler  com- 
house,  and  up-       .       ,  «  ,      ,  i  i    •         i  .n 

on  their  arri-     mitted  an  act  of  bankruptcy,  the  sugar  bemg  then  still 

v^h  ^*  f  '^"^^"^'^g  ^^  Corbett^s  premises ;  and  on  the  12th,  the 
the  carrier,       defendants  gave  Corbett  notice  not  to  part  with  the  sugar 

o?them°to  Ws  ^'  ^°y  ^^^  ^"*  ^®"*  *  ^"*  finally,  Corbett,  on  being  in- 
own  ware-  demnified  by  the  defendants,  re-delivered  the  sugar  to 
the  bulk  for      them.    Upon  these  facts,  the  Lord  Chief  Justice  was  of 

his  own  con-    opinion,  that  the  transitus  was  at  an  end  when  the  goods 

venience,  at 

the  carriers,      arrived  at  Corbetfs  wharf,  for  the  bankrupt ;  and  that, 

b^k^^Tl  independently  of  that,  the  taking  of  a  part  of  the  sugar. 
Held,  that  the  and  of  samples  of  the  whole,  by  the  bankrupt  to  his  ovm 
a?aQ*e^d^at  P^'^mises,  amounted,  in  point  of  law,  to  a  delivery  of  the 
the  possession  whole  to  him :  he,  therefore,  directed  the  jury  to  find  a 
had ▼  J^in    veidict for  the  plaintiffs. 

the  consignee,  and  that  his  assignees  were  entitled  to  recover  them  from  the  consignor, 
who  had  stopped  them  in  the  hands  of  the  carrier. 
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Gumey  now  moved  for  a  rule  nisi  for  a  new  trial.  The 
goods  never  reached  the  place  of  their  destination,  which 
was  the  bankrupt's  shop;  therefore,  the  transitus  was 
never  at  an  end.  So  long  as  they  were  in  the  course  of 
transit  to  the  bankrupt,  the  defendants  had  a  right  to 
stop  them ;  and  they  were  in  such  course  of  transit,  so 
long  as  they  continued  in  the  possession  of  the  carrier. 
This  case  differs  from  ail  those  in  which  it  has  been  held, 
that  the  transitus  was  terminated  by  the  delivery  of  the 
goods  to  the  carrier  or  agent  of  the  vendee.  In  Richard' 
san  V.  Go$8{a),  the  decision  turned  upon  the  question, 
whether  the  contract  between  the  parties  had  been  re* 
scinded  or  not  It  was  said  by  Chambre,  J.,  in  that  case, 
that  if  a  person  were  in  the  habit  of  using  the  warehouse 
of  a  wharfinger  as  his  own,  and  made  that  the  repository 
of  his  goods,  and  disponed  of  them  there,  the  jdurney  would 
be^  considered  at  an  end,  when  the  goods  arrived  at  such 
warehouse;  but  that  observation  does  not  apply  to  the 
present  case,  because,  here,  the  bankrupt  did' not  use  Cor^ 
beii*B  warehouse  as  his  own,  still  less  did  he  dispose  of 
his  goods  there.  So,  with  respect  to  the  delivery  of  the 
sugar,  this  case  differs  from  those  in  ^hich  it  has  been 
held,  that  a  delivery  of  a  part  constituted  in  point  of  law, 
a  delivery  of  the  whole.  In  Slubey  v.  Hayward{b),  it  was 
held,  that  a  delivery  of  part  of  the  goods  to  the  vend^  of 
the  consignee,  amounted  to  a  delivery  of  the  whole;  but 
there  the  goods  had  been  actually  sold  by  the  consignee, 
and  a  part  of  them  delivered  to  the  purchaser :  therefore, 
the  rights  of.  a  third  person  had  intervened  there,  but  here 
the  question  remains  between  the  original  parties. 

Ba  YLET,  J.  (c).  I  am  opinion  that  the  transitus  of  the 
goods  was  at  an. end  in  this  case,  and  that  there^  was 
in  point  of  law  a  complete  delivery  of  them  to  the  bank- 
rupt. The  general  rule  is,  that  if  a  man  orders  goods, 
to  be  sent  to  him  at  a  particular  place,  the  transitus  con* 
(a)  3  B.  &  P.  1 19.    (6)  2  H.  Bl.  504.    (c)  Ahhctt^  C.  J.,  wii  ab«ent  > 
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1826.  tidies  UBtU  ihej  are  delivered  to  him  at  that  place.  But 
that  extends  only  to  transactionB  in  the  ordinary  course  of 
business^  for  if  the  consignee  before  the  goods  have  arrived 
at' their  original  place  of  destination,  postpones  die  deli- 
veiy,  or  changes  the  pkce  of  destination,  or  does  any  act 
equivalent  to  the  taking  possession  of  them,  the  transitus 
is  at  end.  Here  the  original  place  of  destination  was 
the  bsnkrupt's  shop,  and  but  for  his  interference  the 
transitus  would  have  continued  until  they  arrived  there ; 
but  he  prevented  their  arriving  there ;  he  changed  the 
l^ace  of  destination,  and  in  effect  took  possession  of 
them  at  Cerbetfs  premises,  for  he  took  samples  from 
thence  to  his  own  shop,  and  desired  that  the  bulk  might 
remain  «t  Carbetfs,  until  he  fetched  it  away.  From  that 
moment  Cerbett  ceased  to  be  the  carrier  of  the  bankrupt, 
and  became  his  warehouseman,  and  the  goods  were  as 
much  in  the  possession  of  the  bankrupt,  as  if  he  had 
actually  removed  them  to  his  own  shop.  In  Richardson 
V.  Go8s{^a),  Richardson,  the  vendor,  shipped  goods  at 
Neufcasik  for  London  to  the  order  of  Wilson.  The  goods 
arrived  at  a  wharf  in  London,  where  Wihon  usually  landed 
goods,  and  kept  them  until  it  suited  him  to  fetch  them 
away.  Richardson  finding  that  Wilson  was  insolvent, 
demanded  the  goods  of  the  wharfinger,  at  the  same 
time  tendering  him  his  charges  and  expenses;  but  the 
wharfinger  refused  to  deliver  them,  except  upon  payment 
of  a  general  balance  due  to  him  from  Wilson  for  wharfage. 
Chtunbre,  J.,  said,  that  if  a  person  is  in  the  habit  of  using 
the  warehouse  of  a  wharfinger  as  his  own,  and  makes  that 
the  repository  of  his  goods,  and  disposes  of  them  there, 
the  journey  must  be  considered  as  at  an  end,  when  the 
goods  arrive  at  that  warehouse;  and  a  similar  opinion 
wad  expressed  by  Lord  Ahanley  in  a  subsequent  case  of 
Scoit  V.  Peftiit  (6).  Here,  the  bankrupt  was  in  the  habit 
of  usitig  the  warehouse  of  the  wharfinger  as  his  own,  and 
of  making  it  the  repository  of  his  goods,  and  did  so 
on  this  particular   occasion;   and  therefore    I  consider 

(tf)  3  B.  &  P.  119»  (A)  3  B.  &  P.  469. 
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the  tranaitus  .to  have  been  at  an  end,  and  the  goods        lese. 
to  have  reached   the  poeseosion  of   the  bankrnptt  the 


Fomm 


Feamftov. 


momeot  he  took  samples  of  them  to  his  own  shofs  nnd    ^    v 
desired  the  balk  to  be  kept  k^  him  at  CarUH'u 

• 
HoLBOTD*  J. — I  am  of  the  same  opinion.  The  ] 
sion  of  the  goods  had  completely  vested  in  the  banknipt. 
The  tmnsitns  was  at  an  end  as  soon  as  the  baaknipt 
treated  the  goods  as  his  own,  which  he  did  by  taking 
samples  of  them  to  his  own  shop*  and  desiring  the  bnlk  to 
be  kept  at  Corbeii's.  From  that  moment  Corbeit  ceased 
to  be  a  earner*  and  became  a  mere  baiUie. 

LiTTLED ALE,  J. — I  am  of  the  same  opinion  ahK>.  The 
tiJung  samples  of  the  sugar  was  a  complete  act  of  owner- 
ship by  the  bankrupt,  and  the  possession  vested  in  him, 
and  the  transitus  was  at  an  end  from  that  moment. 

Rule  refused. 


The  King  v.  The  Justices  of  Suffolk. 

Two    justices  had.  made  an    order  for  stopping  up    .  Where  no- 

an  unnecessary  footway  in  the  county  of  Suffvllu    The  ing  a  special 

notices  described  the  footway  as  situate  within  the  parish  s^^^^P*  ^o' 

*  stopping  up  a 

of  Nawton,  and  within  an  extra  parochial  place  in  the  hun-  footway,  were 

drcd  of  Thingoe,  both  in  the  county  of  Suffolk,  and  as  com-  ^^^J"^ 

monly  known  by  the  name  of  Hencoie  Lane.    They  were  stables,  and 

signed  by  the  chief  constables  of  the  hundred  of  Thingoe,  ^^nacthig 

but  they  were  served  upon  the  justices  by  one  of  the  under  their 

clerks  to  the  acting  magistratss  of  that  hundred.    The  the  justices:— 

order  was  not  appealed  against,  but  the  sessions  being  of  ^^!^'  ^^^  ^^ 

opinion  that  the  notices  ought  to  have  been  served  as  well  given  by  the 

signed  by  the  chief  constables,  or  one  of  them,  refused  ^blw^within 

to  enrol  the  order.    A  rule  nisi  having  been  obtained  for  a  the  meaning: 

mandamus  commanding  the  sessions  to  enrol  the  order,        c.  re,  s.  62,  ' 

and  regular. 
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1826.  Bisss    Andrews   now   shewed    cause,  and  contended 

The  King     ^^^^  ^^®  service  of  the  notices  was  irregular.     The  statute 

V*  13  Geo.  3,  c.  78,  s.  62,  required  that  the  notices  of 

Justices      holding  a  special  sessions  for  the  purpose  of  stopping  up 

g    ^^  a  highway,  should  be  given  to  the  justices  by  the  high 

constable,  or  other  proper  officer  ;  and  Rex  v.  The  Justices 

of  Surrey  (a),  was  an  express  authority  to  shew  that  where 

^  such  notices  were  served  upon  the  j  ustices  by  the  magistrates' 

clerk,  and  not  by  the  high  constable,  the  proceeding  was 

irregular.    The  word  given  in  the  statute  must  be  taken  to 

mean  served,  and  as  the  notices  here  were  served  by  the 

magistrate's  clerk,  and  not  by  the  high  constable,  they 

were  clearly  irregular. 

Aldersoh,  contril.  The  provision  in  the  act  of  parlia- 
ment that  the  notices  shall  be  given  by  the  high  con- 
stable, must  have  reference  to  the  party  who  signs  and 
issilies  the  notices,  and  not  to  the  party  who  is  the  mere 
hand  to  serve  or  deliver  them.  Here,  the  notices  were 
signed  and  issued  by  the  proper  officer,  and  it  was 
perfectly  immaterial  by  whom  they  were  served.  Having 
been  signed  by  the  high  constable,  and  served  upon  the 
justices  by  some  person,  no  matter  whom,  under  his 
authority,  they  have  been  duly  given  within  the  meaning 
of  the  statute. 

HoLROYD,  J.-— It  seems  to  me  that  the  notices  having 
been  signed  by  the  chief  constables,  and  served,  by  a 
person  acting  under  their  authority,  upon  the  magistrates, 
have  been  given  by  them,  within  the  meaning  of  the 
statute.  The  order,  therefore,  ought  to  have  been  inroUed 
and  the  rule  for  a  mandamus  must  be  made  absolute. 

Little i>ALE,  J.,  concurred. 

Rule  absolute  (6). 
(a)  Ante,  vol.  yii.  857.        (6)  Abbott,  C,  J.,  and  Bayity,  J.,  were  absent. 
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BucKERiDGE  V,  Flicht, — (In  error).  ^^^^ 

X  HIS  was  an  action  of  covenant  on  an  annuity  deed,  to      An  aDooity 

which  the  defendant  below  pleaded  various  pleas.    The  b^JJ!^"^e- 

fourth    (upon  which  the  question  arose),   stated,    that  fore  the  memo- 

although  plaintiff,  within  thirty  days  after  the  execution  enrolled]^ the 

of  the  indenture  mentioned  in  the  declaration  by  certain  memorial  be 

persons  (in  the  plea  mentioned),  caused  a  memorial  thereof,  in  30  days 

and  of  certain  other  instruments  and  assurances  for  cront-  ^^m  the  date 
1  .1  . ,  .  «    ,  ?     1      mentioned  m 

ing  and  securing  the  said  annuity,  to  be  enrolled  in  the  the  annuity 

high  court  of  Chancery  as  follows : — (memorial  set  out),      i^'^^  ^j^ 

Yet  defendant,  in  fact,  saith,  that  he  did  not  execute  the  morial  of  an 

indenture  in  the  declarationkmentioned,  until  long  after  Ith^swfficient 

the  enrolment  of  the  above-motioned  memorial :  to  wit,  *?  ^^  ^o^  **! 

^  the  names  of 

on.  Sec.     And  defendant  further  saith,  that  no  memorial  the  sub- 

whatsoeiier   of  tlie  indenture  was  enrolled  in  the  high  •cnbmg^^t- 

court  of  Chancery,  within  thirty  days  after  the  execution  specifying 

of  the  indenture  by  the  defendant,  according  to  the  direc-  Execution  ^e 

tions  of  the  statute  63  Geo.  3,  c.  161.    The  fifth  plea  witnesses 

resoectivelv 
Stated,  that  although  plaintiff,  within  thirty  days  after  the  att^ed. 

execution  of  the  indenture,  caused  a  memorial  to  be  en- 
rolled as  follows : — (setting  forth  the  memorial,  from  which 
it  appeared,  that,  in  the  column  for  the  names  of  witnesses,, 
^'  A.  B.  and  C.  X).'^  were  mentioned  as  witnesses,  without 
stating  any  parties  whose  execution  of  the  deed  they 
attested) ;  yet  defendant  saith,  that  he  did  not  execute 
the  indenture  in  the  memorial  and  declaration  mentioned  in 
the  presence  of  A,  B.  and  C.  !>.,  as  in  the  last-mentioned 
memorial  is  mentioned.  Replication  to  the  fourth  plea ; 
that  a  memorial  of  the  indenture  in  the  declaration  men- 
tioned was,  within  thirty  days  after  the  execution  thereof, 
to  wit,  8cc.,  duly  enrolled,  as  follows : — (setting  forth  the 
memorial  with  a  prout  patet).  And  plaintiff  further  saith, 
that  the  memorial  did  and  does  duly  contain  the  date  of  the 
indenture,  the  names  of  all  the  .parties,  and  of  all  the 

VOL.  IX.  1 
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1826.        witnesses  thereto,  and  of  the  person  for  whose  life  such 
BucKERiDOE   AiiDuity  was  granted^  and  of  the  person  by  whom  the  same 
V.  was  to  be  beneficially  received,  and  the  pecuniary  consi- 

derations for  the  granting  of  the  same,  and  the  annual 
sum  to  be  paid,  as  required  by  the  statute.  Demurrer  to 
the  fifth  plea,  assigning  for  cause,  that  the  averment  in  the 
plea  that  the  defendant  did  not  execute  the  deed  in  the 
presence  of  A.  B.  and  C.  D,,  is  irrelevant  and  immaterial. 
Joinder  in  demurrer.  Rejoinder  to  the  replication  to  the 
fourth  plea,  that  defendant  did  not  execute  the  indenture 
until  long  after  the  memorial  was  enrolled.  Surre-joinder, 
that  during  the  whole  of  the  thirty  days  next  after  the 
execution  of  the  indenture  by  the  defendant,  the  memo- 
rial in  the  replication  mentioned  remained,  and  still  remains 
enrolled  in  Chcmcery.  Demurrer,  assigning  for  cause,  that 
the  plaintiff  hath  not  traversed  the  allegation  in  the  re- 
joinder. Joinder  in  demurrer.  Judgment  having  been 
given  by  the  court  of  Common  Pleas  for  the  plaintiff 
below,  a  writ  of  error  was  brought  by  the  defendant  below, 
which  was  now  argued  by 

Tindal,  S.  G.,  for  the  plaintiff  in  error.  Two  questions 
arise  in  this  case  :  first,  whether  it  is  a  material  averment 
that  the  party  did  not  execute  the  indenture  in  the  pre- 
sence of  the  witnesses  named  in  the  memorial ;  and  se- 
cond, whether  the  memorial  ought  to  be  enrolled  after  the 
execution  of  the  deed  by  the  party  who  is  sought  to  be 
charged  with  the  payment  of  the  annuity.  First,  it  is 
contended,  that  it  is  a  material  arerment,  that  the  defend- 
ant did  not  execute  in  the  presence  of  these  witnesses ; 
and  this  argument  is  supported  by  the  words  of  the  Annuity 
Act  itself.  The  63  Geo.  3,  c.  141,  s.  2,  requires  that  the 
memorial  should  state  the  date  of  the  instrument  whereby 
the  annuity  is  secured,  the  nature  of  the  instrument,  the 
names  of  the  parties,  and  the  names  of  the  vvitnesses ; 
and  therefore  it  is  a  material  allegation,  that  the  annuity 
d6ed  was  not  executed  by  the  defendant  in  the  presence  of 
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the  persons  whose  names  are  put  into  the  deed  as  witnesses. 
The  old  statute,  17  Geo.  3,  c.  36,  is  couched  in  similar 
terms,  quoad  the  provision  recited  from  the  53  Geo.  3. 
The  Court  has  always  been  in  the  habit  of  giving  a  strict 
construction  to  these  statutes,  in  order  to  give  full  effect 
to  the  purpose  for  which  they  were  enacted,  namely,  the 
prevention  of  frauds.  In  Hari  v.  Lovelace  (^a),  where 
an  annuity  was  secured  by  various  instruments,  the  exe- 
cution of  which  was  witnessed  by  different  persons,  and 
the  memorial  stated  those  instruments,  and  that  the  exe- 
cution of  them  was  attested  by  A.,  B.,  C,  &c.,  or  some  of 
them  (naming  the  several  persons  who  bad  attested  the 
execution  of  the  several  instruments),  this  was  held  to  be 
insufficient.  {^Bayley,  J.  Suppose  there  are  twenty 
parties  to  a  deed,  and  there  are  twenty  witnesses  to  the 
execution ;  would  it  not  be  sufficient  to  allege,  that  the 
deed  was  executed  in  the  presence  of  those  twenty  wit- 
nesses, without  saying  which  was  the  attesting  witness 
to  each  executing  party  ?]  It  is  not  necessary  to  deny 
that.  The  point  is,  that  here  is  an  allegation  that  the 
party  did  not  execute  in  the  presence  of  the  witnesses 
named  in  the  memorial,  which  is  a  material  allega- 
tion. If  such  an  allegation  be  necessary  with  respect  to 
other  parties,  certainly  it  is  much  more  necessary  in  the 
case  of  a  party  who  is  to  be  charged  with  the  payment  of 
the  annuity,  and  who  has  a  real  and  substantial  interest  in 
the  transaction.  Here  it  is  stated  generally,  in  the  me- 
morial, that  the  instrument  was  executed  in  the  presence 
o{  A.  B.  and  C.  D. ;  from  which  it  is  to  be  inferred,  that 
all  the  parties  executed  in  the  presence  of  those  persons. 
If,  therefore,  the  fact  were  otherwise,  then  the  memorial  is 
calculated  to  mislead ;  which  it  was  the  object  of  the  legis- 
httnre  to  guard  against.  This  point  turns  solely  upon  the 
words  of  the  statute.  Then,  secondly,  as  to  the  enrol- 
ment of  the  deed,  the  statute  requires  that,  within  thirty 
days  after -the  execution  of  the  deed,  the  memorial  of  the 
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1826.        date  of  the  deed  shall  be  enrolled.  The  date,  as  it  respects 
the  party  executing,  is  the  delivery  of  the  deed.    Now  if 
T.  the  defendant  was  not  a  party  to  the  deed  until  the  execu- 

FiioHT.  ^j^jj^  ^jj^^  ^jjg  memorial  of  the  execution  is  false,  and  does 
not  comply  with  the  provisions  of  the  statute.  lAbbott, 
C.  J.  Does  not  the  provision  in  the  statute  mean  the  date 
expressed  in  the  deed?'}  If  there  is  any  difficulty^  it  arises 
from  the  manner  in  which  the  statute  itself  is  expressed. 
This  deed  not  being  executed  until  three  months  after  the 
memorial  is  enrolled,  can  it  be  said,  that  the  defendant 
was  a  party  to  it  at  the  time  it  was  enrolled  ?  On  the 
other  side  it  may  be  said,  that  it  will  be  extremely  difficult 
in  some  cases  to  enrol  a  memorial  at  all,  if  this  objection 
could  prevail.  The  objection,  however,  might  in  this  case 
have  been  avoided,  by  causing  a  second  memorial  to  be 
enrolled.  Here  the  instrument  had  not  become  a  deed  at 
the  time  the  memorial  was  enrolled ;  and  a  party  cannot 
enroll  a  deed  in  anticipation  that  it  will  be  executed. 

Chitty,  contril.  In  this  case  there  is  no  averment  that 
the  plaintiff  in  error  executed  the  deed  in  the  presence  of 
any  witnesses ;  and  as  it  cannot  be  assumed  that  he  did 
so,  it  follows  that  the  memorial  is  sufficient.  All  that  the 
statute  requires,  is,  that  the  memorial  should  state  the  deed 
whereby  the  annuity  is  secured,  and  the  names  of  all  the 
witnesses  thereto.  This  provision  has  been  complied  with, 
and  it  was  not  necessary  to  specify  whose  signatures  they 
witnessed;  Orton  v.  Knight  {a).  Secondly,  it  was  not 
necessary  to  enroll  the  memorial  within  thirty  days  next 
after  the  execution  of  the  deed ;  all  that  was  necessary, 
was,  that  it  should  be  enrolled  within  thirty  days  next 
after  the  date  expressed  in  the  deed.  If  this  were  not  so, 
the  greatest  inconvenience  might  follow;  for  it  might 
happen  that  if  thirty  days  elapsed  before  the  execution  of 
the  deed  by  all  the  parties,  the  grant  of  the  annuity  would 
become  actually  inoperative.  There  is  nothing  in  the 
(a)  3  Bos.  &  Pul.  153. 
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statute  to  authorise  the  enrolment  of  several  memorials ;  isaa. 
and  therefore,  the  mode  of  avoiding  the  difficulty*  '-^-"^' 
suggested  on  the  other  side,  would  be  of  no  avail.    The  v. 

object  of  the  legislature  was  to  give  publicity  to  the       ^"o"- 
transaction.    Here  the  transaction  was  made  sufficiently 
pubUc  by  the  means  resorted  to ;  and  consequently,  there 
is  no  ground  for  disturbing  the  judgment  of  the  Court 
below. 

Abbott,  C.  J. — I  am  of  opinion*  that  the  judgment  of 
the  Court  below  must  be  affirmed.  The  question  arises 
upon  the  construction  of  an  act  of  parliament,  which  was 
made  for  the  protection  of  miners,  and  others,  against 
frauds  which  might  be  practised  against  them,  by  persona 
taking  undue  advantage  of  their  necessities;  but  inasmuch 
as  the  effect  of  the  act,  when  its  provisions  are  not  com- 
plied with,  is  to  defeat  deeds  solemnly  executed,  we  are 
not  at  liberty,  in  our  construction,  to  go  beyond  that 
which  the  legislature  itself  states  to  be  an  express  ground 
for  defeating  a  solemn  deed.  The  present  question  arises 
upon  the  sufficiency  of  the  memorial.  On  a  view  of  that 
instrument,  and  referring  to  the  clause  of  the  act  of  parlia- 
ment which  requires  a  memorial,  it  appears  to  me,  that 
the  memorial  in  this  case  does  contain  all  that  is  required 
by  the  legislature.  The  memorial  should  be  a  memorial, 
not  of  the  transaction,  but  of  the  instrument  whereby  the 
annuity  is  granted  and  secured ;  and  when  you  look  to  the 
form  of  the  instrument  given  in  the  schedule  to  the  act, 
you  find  a  column  headed,  "  Date  of  the  instrument." 
The  date  there,  means  the  day  expressed  in  the  instrument 
itself,  and  not  the  day  on  which  it  is  executed.  In  cases 
where  there  are  several  parties,  it  frequently  happens  that 
they  severally  execute  on  different  days ;  and  that  shews 
that  the  date  must  mean  the  date  of  the  instrument. 
The  act'  also  requires,  that  the  memorial  shall  express  the 
names  of  all  the  parties  to  the  deed.  It  is  contended, 
that  no  person  can  be  a  party  to  a  deed,  until  he  has 
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1836.        executed  it.  It  is  true,  that,  until  that  time,  he  is  not  to  be 
BucTbeidgb   ^  P*^y  chargeable ;  but  stiU  a  person  may  be  a  party  to  a 
V.  deed,  though  not  chargeable  until  he  has  executed ;  and  I 

^^"'  take  the  expression,  *'  party  to  the  deed/'  as  used  in  the 
statute,  to  mean  all  those  who,  upon  reading  the  instru*- 
ment,  are  therein  expressed  to  be  made  parties  to  it.  I 
think  the  same  construction  is  to  be  given  to  the  expres- 
sion, *'  all  the  witnesses  thereto."  That  is,  all  the  wit- 
nesses who  have  attested  the  instrument,  shall  be  men- 
tioned in  the  memorial.  This  point  was  decided  on  the 
fcrmer  act,  in  the  case  of  Orton  v.  Knight :  in  which  it 
was  held,  that  you  need  not  specify  in  the  memorial,  the 
particular  person  whose  execution  each  witness  respectively 
attested.  That  was  certainly  a  very  strong  case,  for  there 
the  memorial  professed  to  specify  and  set  out  that  the 
instrument  had  been  attested  by  three  particular  witnesses, 
when  only  two,  in  fact,  had  attested  ;  and  yet  the  memo- 
rial was  held  to  be  sufficient,  because  all  the  witnesses  in 
the  deed  were  mentioned.  Here,  also,  all  the  witnesses 
are  set  out  in  the  memorial,  whose  names  are  mentioned 
in  the  deed.  It  appears,  that  the  present  defendant,  who 
became  a  surety,  had  not  executed  the  deed  at  the  time 
w^n  the  memorial  was  enrolled  ;  and  if  he  had  afterwards 
executed  in  the  presence  of  a  subscribing  witness,  not 
being  one  of  those  who  attested  the  other  signatures, 
a  «econd  memorial  might  have  been  necessary.  But  we 
must  BOW  tske  it,  that  there  was  no  person  attesting  the 
execution  by  the  defendant,  for  no  person  of  that  descrip- 
tion appears  to  be  named  in  the  instrument  itself;  and 
if  there  had,  it  must  have  been  stated  in  distinct  terms,  in 
compliance  with  the  statute.  If  the  legislature  had  meant 
to  require  that  the  execution  of  an  annuity  deed  by  every 
person  to  be  charged  therewith,  should  be  in  the  presence 
of  a  witness,  there  should  have  been  a  separate  and  distinct 
<^Iause  to  l^at  effect  There  is  such  a  clause,  with  regard  to 
tbe  person  who  is  beneficially  interested.  In  that  case,  the 
name  of  the  party  is  to  be  inserted  both  in  the  deed  -and 
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in  the  memorial.    It  seems  to  me,  therefore,  that  if  it  had        leae. 
beea  intended  to  require  that  the  execution  should  be       ^^^^' 
attested  by  a  witness,  that  would  have  been  specifically  v. 

provided  for  in  the  act.  As  it  is  not,  the  memorial  doea  ^^^^''^ 
contain  every  thing  on  the  face  of  it,  which  the  statute 
pakes  requisite ;  and  it  appears  to  me  to  be  immaterial  to 
inquire  whether  ihe  memorial  was  enrolled  before  or  after 
the  execution,  for  that  does  not  affect  the  nature  of  the 
instrument. 

Bat  LEY,  J. — I  think  that  the  enrolment  of  the  memo- 
rial before  the  deed  was  executed,  answered  erery  purpose 
for  which  the  legidiature  thought  an  enrolment  necessary. 
The  great  object  of  the  act  in  this  respect,  was  to  enable 
the  grantor  of  an  annuity,  by  referring  to  the  memorial, 
to  see  on  what  terms  the  annuity  was  granted.  If  an 
annuity  deed  be  enrolled  within  the  time  specified,  and 
the  enrolment  contains  the  date  of  the  instrument,  and 
the  other  particulars  pointed  out  by  the  statute,  all  the 
infiMrmation  which  the  legislature  intended  that  the  party 
shoold  have,  will  be  given,  whether  the  deed  has,  or  has 
not  at  that  time  been  executed  by  all  the  parties.  I  agree  to 
this,  that  if  it  is  afterwards  executed  by  some  other  per- 
son, or  in  consequence  of  .a  mistake  in  the  execution,  or 
from  other  circumstances,  it  becomes  necessary  to  make 
an  addition  to  the  memorial,  that  addition  must  be  made 
within  thirty  days;  but  if  no  such  addition  be  made, 
then,  I  think,  that  the  original  enrolment  would  be  good 
and  YaUd,  although  the  execution  of  the  deed  was  subse- 
quent. The  other  objection,  as  to  the  names  of  ihe  sub- 
scribing witnesses,  struck  me  at  first  as  being  entitled  to 
more  weight ;  for  if  the  execution  by  various  persons  be 
attested  by  various  witnesses,  and  they  are  all  inserted, 
without  shewing  whose  execution  they  respectively  attest* 
that  might  be  applied  to  purposes  of  concealment.  But 
when  I  look  to  the  act  of  parliament,  and  to  the  form  of 
the  schedule,  which  points  out  in  what  manner  you  are  to 
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1826.        specify  the  different  things  which  the  act  requires,  I  think 

"^^'^'       that  the  entry  of  the  names  of  the  witnesses  in  the  man- 

V.  ner  here  exhibited,  is  quite  sufficient.    The  case  of  Orion 

Fligbt.       ^    Knight,  is  an  extremely  strong  authority  upon  this 

point ;  but  it  has  been  recognised  and  acted  upon  by  Lord 

Chief  Justice  Gibbs,  in  the  subsequent  case  of  Brown  v. 

Rose  (a). 

HoLROYD,  J,,  and  Littledale,  J.,  concurred. 

Judgment  affirmed. 

(a)  6  Taunt.  124.    1  Marsh.  478. 


The  King  v.  William  Fowke,  Esq. 

A  lighthouse  U  PON  an  appeal  of  W.  Fowke,  Esq.  to  the  Northumber* 
shore  for  con-  ^^^^  Quarter  Sessions,  against  a  certain  rate  or  assessment 
veying  light  to  for  the  relief  of  the  poor  of  the  township  of  Tynemouih,  in 
is  not  rateable  that  county;  the  sessions  ordered  the  rate  to  be  confirmed, 
^eV^Toi  ^^^3^^^  ^  ^^  opinion  of  this  Court,  on  the  following 
the  tolls  paid     case: — 

ownera fortiie       ^^'  ^^^^  ^^  ^^^  proprietor  and  occupier  of  a  certain 
benefit  so         lighthouse,  called  Tynemouth  Castle  Lighthouse,  in  the 
cated;  but       township  of  Tynemouth,  and  is  entitled  to  certain  tolls, 
simply  as  a       payable  in  respect  thereof,  and  the  light  therefrom,  under, 
and  by  virtue  of,  certain  letters  patent  under  the  great 
seal,  bearing  date  at  Westminster,  30th  June,  7  Car.  2  (to 
wit),  the  sum  of  twelve  pence  of  and  for  every  ship,  be- 
longing to  any  of  the  king's  subjects,  passing  by  the  said 
lighthouse,  and  belonging  or  trading  to  the  ports  of  New- 
castle  hnd  Sunderland,  or  either  of  them,  or  the  creeks 
and  members  of  the  same ;  and  three  shillings  for  every 
ship  of  or  belonging  to  any  foreigner  or  stranger,  coming 
or   passing  by  the  said  lighthouse :    and  Mr.  Fowke  is 
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also  entitled  to  additional  light  duties,  under,  and  by  1326. 
virtue  bf,  an  act  of  parliament,  made  and  passed  in  the 
40  Geo.  3,  intituled,  ''  An  Act  for  improving  the  Ij^Tie- 
mouth  Castle  Lighthouse,  and  for  authorising  additional 
Light  Duties  in  respect  of  such  Improvement/'  The 
alterations  in  the  said  lighthouse  have  been  made,  in  con- 
formity to  the  said  act.  The  lighthouse  in  the  township 
of  Tynemouth,  and  the  tolls  or  duties  arising  to  Mr.  Fotoke, 
are  payable  in  respect  of  vessels  passing  the  lighthouse, 
and  receiving  the  benefit  thereof.  Of  the  entire  number 
of  the  vessels  thus  paying  toll,  thirty-seven  thirty-eighth 
parts  do  not  come  within  the  township  of  Tynemouth,  but 
pass  the  lighthouse,  and  so  incur  the  toll  when  sailing 
upon  their  course  in  the  German  ocean,  or  when  entering 
from  the  main  sea,  into  parts  of  the  river  Tyne,  and  port 
of  Newcastle,  belonging  to  other  townships.  The  remain- 
ing thirty-eighth  part  of  the  vessels  paying  toll,  do  come 
within  the  township  of  Tynemouth,  and  receive  their  load- 
ing there.  The  tolls  received  in  respect  of  such  last-men- 
tioned vessels,  do  not  equal  in  amount  the  expense  of 
maintaining  the  light  and  managing  the  lighthouse,  the 
whole  of  which  expenses  are  incurred  within  the  township 
of  Tynemouth.  The  tolls  or  duties  paid  in  respect  of 
ships  arriving  at,  or  sailing  from,  the  said  port  of  New- 
castle-upoH'Tyne,  including  the  tolls  or  duties  paid  by 
the  ships  receiving  their  loading  in  the  said  township 
of  Tynemouth,  are  collected  at  the  custom-house,  in 
the  parish  of  All  Saints,  in  the  town  and  county  of 
Neufcastle-upon^Tyne,  by  a  person  appointed  by  Mr. 
Fowke  for  that  purpose,  and  the  tolls  or  duties  paid  in 
respect  of  ships  sailing  from  other  coasting  ports,  are 
collected  at  the  ports  from  whence  they  sail,  if  they  clear 
at  the  custom-house  there,  to  a  port  beyond  Tynemouth 
lighthouse ;  if  to  a  port  short  of  Tynemouth,  no  tolls  or 
duties  are  payable  by  them  in  the  first  instance ;  but  if 
they  afterwards  extend  their  voyage  to  Newcastle,  or  be- 
yond the  lighthouse,  then  the  toll  or  duty  is  paid  at  the 
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1836.  port  of  their  arrival.  Some  of  the  tolls  collected  at  the 
coasting  ports,  are  remitted  to  the  peraoa  who  collects 
them  at  Newcastk;  and  others  are  accounted  for,  in  the 
first  instance,  to  Mr.  Fowke ;  but  neither  does  Mr.  Fowke, 
nor  do  any  of  the  receivers  of  the  said  tolls  or  duties, 
reside  within  the  township  of  Tjfnemouth.  The  township 
of  Tynemouth  maintains  its  own  poor,  and  Mr.  Fatoke,  the 
appellant,  is  rated  as  follows : — **  William  Fowke,  Esquire, 
lighthouse,  five  hundred  pounds.''  If  the  lighthouse 
should  be  let  by  the  appellant  without  the  toUs,  it  would 
be  worth  six  pounds  a^year,  to  be  rented  by  a  third  per- 
son. If  let  together  with  the  tolls,  it  would  be  worth 
600/.  a-year,  to  be  rented  by  a  third  person.  The  ques- 
tions for  the  opinion  of  the  court  of  King's  Bench  are : — 
First,  whether  the  rent  that  would  be  given  on  a  demise 
of  all  the  tolls,  together  with  the  lighthouse,  ought  to  be 
taken  as  the  rateable  value  of  Uie  lighthouse.  If  so,  the 
order  of  sessions  to  be  confirmed.  Secondly,  whether  the 
rent  that  would  be  given  for  any  portion  of  the  said  tolls, 
ought  to  be  added  to  that  which  would  be  given  for  the 
lighthouse  alone,  in  estimating  the  rateable  value  of  the 
said  lighthouse ;  if  not,  the  assessment  on  the  present 
appellant  in  respect  of  such  lighthouse,  to  be  reduced  to 
m  pounds.  Thirdly,  whether  the  rent  that  would  be 
given  for  the  tolls  paid  by  ships  coming  within  the  town- 
ship of  Tynemouth,  such  tolls  being  less  in  amount  than 
the  expenses  incurred  within  that  township  on  account  of 
<^e  said  lighthouse,  ought  to  be  added  to  the  rent  that 
would  be  given  for  the  lighthouse  alone,  in  estimatiDg  the 
rateable  value  of  the  said  lighthouse ;  if  so,  the  assessment 
on  the  present  appellant,  to  be  reduced  to  29/.  3^.  9</. 

Parke  and  Ingham,  in  support  of  the  rate,  contended 
that  the  privilege  of  having  the  light,  being  identified  witiji 
the^  lighthouse  itself,  must  be  considered  as  giving  an 
additional  value  to  the  building,  and  on  that  ground  rate- 
able to  the  extent  of  the  increased  value.    They  endea- 
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voured  to  distinguish  this  case  from  Rex  v.  Coke  (a),  and        laae. 
relied  upon  Rex  v.  Rdrntoe  {b).  Rex  v.  Tjfnemoutk  (c). 
Rex  V.  St.  Nkholoi,  Leicester  (d),  Rex  v.  Payne  (e),  Rex 
V.  The  New  River  Company  (f),  and  Rex  v.  The  Binning^ 
ham  GoM^Ught  and  Coke  Company  (g). 

Brougham,  and  £.  AlderMon,  contra^  after  citing  and 
rdying  upon  Rex  v.  Coke  as  a  decisive  authority,  to  shew 
that  the  lighthouse  was  not  rateable  in  respect  of  thcr  light 
communicated  from  it  to  ships  at  sea,  were  stopped  by  the 
Court. 

Baylby,  J.  (A). — ^I  cannot  distinguish  this  case  finom 
Rex  y.  Coke.  There  the  Court  decided,  that  a  lighthouse 
is  rateable  only  as  a  house,  and  that  if  any  body  resided 
in  it,  the  occupier  was  to  be  rated  as  a  housekeeper,  and 
that  the  value  of  Uie  tolls  ought  not  to  be  included.  Upon 
what  principle  was  that  case  so  decided?  Because  the 
value  of  the  tolls  arose  not  from  the  building,  nor  from 
any  thing  of  necessity  connected  with  it,  but  from  the 
power  of  communicating  light  from  the  building  to  ships 
which  are  at  sea.  Here  the  light  is  the  thing  for  which 
the  whole  payment  of  the  tolls  is  made,  and  I  think'  that 
if  the  act  of  parliament  meatiooed  in  this  case  makes  any 
distinction  between  this  case  and*  Rex  v.  Coke,  it  affords 
an  additional  reason  why  this  lighthouse  should  not  be 
burthened  with  a  poor  rate,  because  that  act  shews  that 
the  legislature  considered  it  as  being  a  public  benefit,  to 
be  compensated  for  by  a  public  charge.  If  a  toll  is  to  be 
levied  upon  the  proprietors  of  all  ships  passing  the  light- 
house, in  proportion  to  the  benefit  which  they  receive  there- 
from, the  profits  of  the  proprietor  of  the  lighthouse  will  be 

(a)  Ante,  ▼•!.  TiiL  666.  S  8.         <^)  Ante,  toI.  ii  735.  1 B.  &  C. 

h  C.  797.  506. 

(6)  1  Const.  115.    Bott.  143.             (h)  Abbott,  C.  J.,  had  left  the 

(c)  12  East,  46.  Court,  to  hold  Nisi  Prius  sittings, 

(d)  Cald.  262.  and  HoIroydyJ.,  was  gone  to  cham- 

(e)  4  T.  R.  543.  ben. 
(/)  1  M.  &  fi.  507. 
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1826.  diminisbed,  if  you  take  from  him  in  the  shape  of  poor  rate 
part  of  that  which  is  contributed  by  the  proprietors  of  the 
ships,  and  therefore  in  order  to  enable  him  to  keep  up  his 
lights  he  must  of  necessity  require  a  larger  contribution 
from  the  ship-owners,  which  would  be  contrary  to  public 
policy,  and  the  provisions  of  the  act  of  parliament.  Rex 
y.  Coke,  establishes  that  a  lighthouse  is  properly  exempted 
from  poor  rates,  the  conveyance  of  light  from  the  building 
being  nothing  more  than  a  mode  of  carrying  on  a  species 
of  trade ;  and  on  the  authority  of  that  case,  I  think  the 
rate  upon  the  tolls,  as  a  part  of  the  profits  of  this  light- 
house, must  be  quashed. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion,  for  the 
reasons  given  by  my  brother  Bayley,  and  I  do  not  think 
it  necessary  to  enter  more  fully  into  the  grounds  of  our 
decision. 

Order  of  sessions  quashed  for  insufficiency, 
and  the  rate  ordered  to  be  sent  back  to  be 
amended,  by  reducing  the  charge  made 
and  assessed,  to  the  sum  of  six  pounds. 


Moore  v.  Stockwell. 

Where  a  de-    iHIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause 

arrested  upon  why  the  latitat  sued  out  against  the  defendant  should  not 

*  }*^**^j™?**®  be  set  aside  for  irregularity,  and  why  the  bail-bond  should 

vacation,  and    not  be  delivered  up  to  be  cancelled,  and  why  the  proceed- 

turn'  day  took    ^°S^  thereon  should  not  be  stayed  in  the  meantime.    The 

out  a  summons  alleged  irregularity  was,  that  there  was  a  mistake  in  the 

in  baih^Held,  writ,  which  rendered  it  void ;  namely,  that  it  was  made 

that  this  waiy-  returnable  "  on  Thursday  next  after  the  end  of  Trimty 
ed  the  irregu-  ..      i  .  i  .  . 

larity.  term,    which  was  m  vacation. 

Follett  now  shewed  cause  on  an  affidavit  stating,  that  after 
the  return-day  of  the  writ,  the  defendant  tpok  out  a  sum- 
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moDS  for  time  to  put  in  spacial  bail,  to  which  the  plaintiff 
consented,  and  that  the  defendant  having  neglected  to  put 
in  bail  accordingly,  the  plaintiff  took  an  assignment  of  the 
bail-bond  and  proceeded  upon  it.  This,  he  contended,  was 
a  waiver  of  the  irregularity ;  for  the  defendant,  by  taking 
out  a  summons  for  time  to  put  in  bail,  allowed  the  plain- 
tiff to  incur  further  expense. 

Piatt,  contril,  insisted  that  the  writ  was  altogether  void, 
and  not  merely  irregular,  being  made  returnable  in  vaca- 
tion ;  and  he  cited  Kenworthy  v.  Peppiatt  (a). 

Abbott,  C.  J. — ^This  was  merely  an  irregularity,  which 
we  think  was  cured  by  the  defendant  taking  out  a  sum- 
mons for  time  to  put  in  bail. 

The  other  Judges  concurred. 


126 


Rule  discharged. 


1836. 


(a)  4  B.  &  A.  288. 


Ham  v.  Gregg. 

X  HIS  was  a  rule  nisi  for  judgment  as  in  case  of  a  non- 
suit. It  appeared  from  the  affidavits,  that  issue  was  joined 
in  last  Easter  term,  and  notice  of  trial  given  for  the  London 
sittings  after  the  term.  The  cause  not  coming  on  for  trial 
at  those  sittings,  it  was  made  a  remanet  to  the  sittings  after 
Trinity  term,  when  the  plaintiff  declined  entering  the  record 
with  the  Marshal,  on  the  ground  of  the  absence  of  a  ma- 
terial witness.  The  question  now  was,  whether  the  de- 
fendant was  entitled  to  move  for  judgment  as  in  case  of 
a  nonsuit. 

Meretoether  contended,  that  the  delay  in  not  trying  at 
the  sittings  after  Easter  term,  having  been  occasioned  by 
the  act  of  the  Court,  in  making  it  a  remanet,  and  not  by 

the  act  of  the  plaintiff,  the  defendant  was  not  entitied  to 

as  incase 


A  town 
cause  was  en- 
tered for  trial, 
and  notice 
given  for  Uie 
sittings  after 
Eatter  term. 
At  those  sit- 
tings it  was 
made  a  rema^- 
net  to  the  sit- 
tings after 
Triniiy  term, 
and  the  plain- 
tiff haying 
neglected  to 
proceed  to  trial 
at  those  sit- 
tings -.—Held, 
that  the  defen- 
dant was  en- 
titled to  move 
for  judgment 
of  a  nonsuit. 
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1836.        move  for  judgment  as  in  case  of  a  nonsuit,  and  that  this 
circumBtanee  diflered  the  case  froui  Gadd  v.  Bennett  (a). 

Campbell,  contril,  relied  upon  the  unqualified  terms  of 
the  rule  laid  down  in  Gadd  v.  Bennett f  which  decided  in 
genetal  terms,  that  judgment  as  in  case  of  a  nonsuit  may 
be  moved  for  after  a  cause  has  been  made  a  remanet  in 
London  or  Middlesex. 

Abbott,  C.  J. — The  rule  as  to  London  and  Middlesex 
causes,  varies  from  that  in  country  causes  at  the  assizes  | 
where  a  cause  is  made  a  remanet  in  London  or  Middlesex^ 
it  is  not  re-entered  at  the  subsequent  sittings,  nor  is  any 
fresh  notice  of  trial  necessary,  but  it  comes  on  as  a  matter 
of  course  at  the  subsequent  sittings.  This  is  not  so  with 
respect  to  country  causes.  Here  the  cause  was  made  a 
remanet  at  the  Easter  London  sittings,  and  the  plaintiff 
having  neglected  to  proceed  to  trial  pursuant  to  his  prior 
notice,  at  the  sittings  after  Trinity  term,  I  think  the 
defendant  is  entitled  to  moveibr  judgment  as  in  case  of  a 
nonsuit. 

The  other  Judges  concurred. 

The  rule  was,  however,  discharged  upon  a 
peremptory  undertaking, 
(a)  2  B.  &  A.  709. 


J.  Carne  and  others  v.  W.  Leoh,  Esq. 

Several  ac-    SCARLETT,  on  a  former  day,  obtained  a  rule  calling  on 
Xiotis  will  not  ... 

lie  against  the   the  plaintiffs  to  shew  cause  why  the  proceedings  in  this 

bers'o^a^part^  action  should  not  be  stayed  without  payment  of  costs,  on 
nership  firm, 

£[>r  the  same  ideatkal  debt.  Therefore^  where  a  plainiiff  biought  two  actions  agaimt  two 
joint  contractors  for  the  same  debt,  tlie  Court  set  aside  the  proceedings  viitkout  costs  In 
one  action,  the  debt  and  costs  in  the  other  having  been  paid. 
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the  ground,  that  the  plaintiflb  had  received  the  debt  and         1826. 
coats  in  a  separate  action,  brought  by  them  'against  an- 
other party,  jointly  liable  with  the  defendant,  and  why  the 
plaintiffs  should  not  pay  the  costs  of  the  application. 

Marryat  now  shewed  cause  upon  an  affidavit,  stating 
that  the  two  actions  were  brought  to  recover  a  debt  due  to 
the  plaintiffs  from  the  ''  Wheal  Concord  Mining  Com- 
pany ;"  that  the  deponent  believed  that  the  defendants  in 
both  actions  were  members  of  the  said  company,  but  had 
refused  to  admit  that  fact,  and  therefore  the  two  actions 
became  necessary.  He  likened  this  to  the  case  of  several 
actions  being  brought  against  all  the  parties  to  a  bill  of 
exchange. 

Scarlettliyrxih  whom  was  R.  N.  Clarke),  contri,  was 
stopped  by  the  Court. 

Abbott,  C,  J. — I  am  of  opinion,  that  this  rule  must  be 
made  absolute.  'The  plaintiffs  might  have  sued  the  defen- 
dant jointly  or  separately,  leaving  him  in  the  latter  case  to 
plead  in  abatement  if  he  thought  proper,  but  they  had  no 
right  to  bring  separate  actions  against  several  members  of 
the  same  company.  This  is  not  at  all  analogous  to  the  case 
of  several  actions  brought  against  the  different  parties  to 
a  bill  of  exchange,  for  there  the  parties  are  all  severally 
hable  i  here  the  partners  in  the  company  are  only  jointly 
liable,  and  if  sued  separately,  might  plead  in  abatement. 

Bayley,  J.^  Holroyd,  J.,  and  Littledale,  J.,  con 
curred. 

Rule  absolute. 
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The  King  v.  The  Inhabitants  of  Tonbridge. 
Where  a       JJY  an  order  of  two  Justices,  John  Hazell  and  Mary  his 

D&iUDer  took  fli 

house  at  the     wife,  were  removed  from  Tonbridge  to  Lamberhurst,  both 

annual  ""cnt  of  jn  tj^g  county  of  Kent.     On  appeal,  the  sessions  quashed 
day  to  Michaels  the  order,  subject  to  the  opinion  of  this  Court  on  the  fol- 
mai  1821,  and  i^^ij^g,  case  •— 
then  took  an-     mowing  case  . 

other  house  Upon  the  hearing  of  the  appeal,  it  was  proved  on  the  part 

mas  1821  to      ^^  ^^®  parish  of  Tonbridge,  that  the  paupers,  John  Hazell 

Lady-day  1Q22  and  Maru  his  wife,  had  been  removed  in  1812,  from  the 

at  the  annual  .  . 

rent  of  9/.,  and  parish  of  Front  to  the  parish  of  Lamberhurst,  under  an 

wh"r^  f  b  th  ^^^^^  ^^  removal,  against  which  no  appeal  had  been  pro- 
periods  was  secuted.  On  the  part  of  the  appellant  parish,  it  was  proved 
pteceTja'i-*  ^^^  ^^^  P*"P®''  ^^^^  Hazell,  about  Michaelmas  1816,  took 
den  ground  at  a  cottage  situate  in  the  parish  of  Tonbridge,  of  one  Douch, 
2f.,  but  had      f^^  ^  J^^^,  at  the  yearly  rent,  and  of  the  value  of  8/.  lOs. 

MfTced  with  a  At  Michaelmas  1817,  he  made  a  fresh  agreement  for  the 

third  person  ° 

that  they         cottage  for  one  year,  at  the  annual  rent  of  8/.,  and  con- 

tf^e  elfp^nSr  ^*^"®^  ^  ^^^^  ^°^  occupy  it  from  that  time  until  Michael^ 

and  the  profiu  mas  1821,  paying  a  rent  of  8/.  per  annum  only  for  it,  from 

^tingUie^"  Michaelmas  1817.     At  Lady-day  1821,  he  took  a  garden, 

8*^enground,  also  situate  in  the  parish  of  Tonbridge,  for  a  year,  at  the 

uer  paid  half  yearly  rent,  and  of  the  value  of  21.  2s,     He  agreed  with 

TOuperbutthe  ^^^  William  Maynard,  that  they  should  share  the  expenses 

utter  paid  the  and  profits  arising  from  the  cultivation  of  the  garden, 

landlord;—^  Maynard  paid  to  Hazell  half  of  the  rent,  but  the  latter 

Held,  that  no  paid  the  whole  rent  to  the  landlord,  who  was  not  (to  the 
settlement  was  ,  ,    ,  i»    r»       »»v  t»    %  «•».«« 

gained  by        knowledge  of  Hazell)  aware  of  the  partnership.     The 

^m'g"  3^     garden  was  thus  occupied  for  a  year,  until  Lady-day  1822, 

c  50.        *      and  the  rent  paid  for  the  whole  year.    At  Michaelmas  1821, 

Hazell  having  quitted  Douches  house,  took  a  house  situate 

in  the  parish  of  Tonbridge,  of  one  Lawrence,  for  a  year,  at 

the  yearly  rent  of  9/.,  and  he  occupied  it  from  that  time 

until  his  removal  in  1825,  and  paid  the  rent  for  it  during 

the  whole  time.    The  question  for  the  opinion  of  the  Court 
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isy  whether  the  pauper  gained  a  settlement  by  renting  a 
tenement,  by  operation  of  the  statute  69  Geo.  3,  c.  60.  tCkiho 

At  the  sittings  after  Trinity  term,  the  case  was  argued  by    .        ^' 
Bolland,  and  D.  Pollock,  in  support  of  the  order  of  sessions,   Imhabitavts 
and  by  Marsham,  against  it.  _,      ^^ 

In  support  of  the  order  of  sessions  it  was  contended,  on 
the  authority  of  Rex  ▼.  Jiorth  Collingham  (a),  that  by 
operation  of  the  69  Geo.  3,  c.  60,  a  settlement  might  be 
gained  under  different  holdings,  and  that  even  where  there 
was  an  under-letting  of  part  of  the  tenement,  as  in  this  case, 
that  circumstance  made  no  difference.  In  this  case  it  was 
clear  that  the  pauper  was  tenant  of  the  whole  garden ;  and 
if  so,  then  he  rented  a  tenement  consisting  of  a  house,  or 
bailding,  and  of  land,  from  Lady-day,  1821,  to  Michaelma$, 
1821,  of  the  annual  value  of  10/.  2^.;  and  of  the  annual 
value  of  11/.  25.,  from  Michaelmas,  1821,  to  Lady-day, 
1822. 

ContriL,  it  was  argued,  that  this  case  was  distinguish- 
able from  Rex  v.  North  Collingham,,  by  reason  that,  in 
diat  case,  the  pauper  held  the  house  or  building  for  the 
whole  year,  during  which  he  occupied  the  land.  Here 
there  was  no  period  of  a  year  during  which  the  pauper 
held  the  house ;  and  if  so,  then  no  settlement  was  gained 
by  operation  of  the  statute  69  Geo.  3,  c.  60.  By  that 
statute,  in  order  to  gain  a  settlement,  the  tenement  must 
consist  of  a  house  or  building,  held  for  a  year,  or  of  land 
occupied  for  a  year,-  or  ^bf  both.  If  it  consists  of  both, 
the  house  and  the  land  must  be  held,  and  the  land  occu- 
pied for  a  year.  Here,  though  the  land  was  occupied  for 
a  year,  there  was  no  concurrent  holding  of  the  house  for 
the  same  year.  But  even  supposing  this  to  be  lio  objec- 
tion, still  the  house  and  land  tpgether,  were  not  of  the 
annual  value  of  10/.,  and  that  takes  the  case  out  of  the 
statute ;  for  here  the  house  occupied  by  the  pauper  from 
Lady-day  to  Michaelmai,  1821,  was  only  of  the  annual 
(a)  Ante,  vol.  ii.  743.    1  B.  &  C.  578. 

VOL.  IX.  K 
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1826.        value  of  8/.,  and  the  moiety  of  the  garden,  jointly  occu- 

The  King.      P^^^  ^^^  Maynardy  \vas  no  more  than  of  the  annual  value 

V'  of  one  guinea ;  so  that,  in  either  way  of  viewing  the  case, 

Inhabitaxts  no  settlement  was  gained, 
of 

TOMBKIDGE. 

The  Court  took  time  to  consider  of  the  case,  and  judg- 
ment was  now  delivered  by 

Bayley,  J. — ^This  was  a  settlement  question  between 
the  parishes  of  Tonbridge  and  Lamherhurst,  depending  on 
the  69  Geo.  3,  c,  60.  The  facts  were  these : — ^The  pauper 
was  removed  to  Lamberhurst  in  1812,  and  there  was  no 
appeal.  In  1816  he  took  a  cottage  in  Tonbridge,  at  8/. 
105.  per  'annum ;  but  in  1817  the  rent  was  reduced  to  8/. 
He  continued  in  that  cottage  till  Michaelmas,  1821.  At 
Lady-day  preceding  fin  1821),  he  took  a  garden  at  21. 2s. 
a-year ;  but  he  agreed  with  one  Maynard,  that  the  ex- 
pense and  profits  should  be  shared  between  them.  The 
garden  was  occupied  a  year,  and  the  rent  paid.  At 
Michaelmas,  1821,  when  he  quitted  the  house  at  8/.  a-year, 
he  entered  upon  another  at  the  yearly  rent  of  9/.,  which  he 
occupied  till  1 826.  So  that  from  Lady''day,lS2\,  to  the  ilft- 
chaelmas  fdllowing,  he  had  thegarden  and  the  8/.  house,  and 
from  Michaelmas,  1821,  to  Lady-day,  1822,  he  had  the  gar- 
den and  the  9/.  bouse;  and  it  is  only  from  Lady-daif,  \H2l, 
to  Lady-day,  1822,  that  there  is  any  pretence  for  saying  he 
bad  10/.  a-year.  By  69  Geo.  3,  c.  60  (which  operated 
from  2d  July,  1819),  no  settlement  shall  be  gained  by 
dwelling  40  days  in  any  tenement  rented,  unless  such 
tenement  consist  of  a  house  or  building  in  the  parish  or 
township,  being  a  separate  and  distinct  dwelling-house  or 
building,  or  of  land  there,  or  of  both,  bona  fide  hired  at 
10/.  a-year,  for  a  whole  year  ;*  nor  unless  such  house  or  - 
building  shall  be  held,  and  the  land  occupied,  and  the 
rent  for  the  same  actually  paid,  for  one  whole  year  at  the 
least,  by  the  person  hiring  the  same.  One  of  the  requi- 
sites, therefore,  under  that  statute,  in  the  case  of  land,  was. 
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that  it  should  be  occupied  by  the  person  hiring  it  for  one         ^®^®' 
whole  year  at  the  least.   .  A  distinction  is  made  in  that     xhe  Kmo 
statute  between  houses  and  buildings  on  the  one  hand,  J^ 

and  land  on  the  other;  and  though  this  distinction  is  Imhabitamts 
removed  by  the  6  Geo.  4,  as  to  settlements  subsequent  to  tokbridoe. 
the  period  from  which  that  statute  operates,  it  must  still 
be  attended  to  in  cases  of  previous  settlements.  By  the 
59  Geo.  3,  c.  50,  it  was  required,  in  case  of  a  house,  or 
building,  that  it  should  be  held  for  a  year  by  the  person 
hiring  it;  in  the  case  of  land,  that , he  should  occupy. 
In  Uie  case  of  houses  and  buildings,  therefore,  so  as  the 
tenure  subsisted,  it  was,  in  this  r^pect,  before  the  statute 
of  6  Geo.  4,  c.  57,  sufficient ;  so  that  under-letting  a  part 
of  a  house  or  building  would  not  have  prevented  a  settle- 
ment ;  and  that  point  was  accordingly  so  decided  in  Rex 
V.  North  Collingham  (a),  which  was  cited  in  the  argument. 
But  in  the  case  of  lands,  the  person  hiring  was  to  occupy 
for  the  year.  Did  the  pauper,  then,  occupy  the  garden  for 
the  whole  year?  It  is  stated  in  the  case,  that  though  the 
pauper  took  the  garden,  it  was  agreed  between  him  and . 
Maynard,  that  they  should  share  the  expense  and  profit. 
It  is  also  stated,  that  Maynard  paid  the  pauper  half  the 
rent,  and  that  the  garden  was  thus  occupied.  It  is  not  in 
terms  stated  that  there  was  a  joint  occupation;  but  as 
Maynard  was  entitled  to  participate  in  the  occupation,  we 
think  it  must  be  taken  that  he  did,  and  if  so,  the  pauper 
cannot  be  considered  as  occupying  more  than  a  moiety  of 
the  garden.  Unless  the  garden  was  separately  occupied 
by  the  pauper  the  whole  year,  no  settlement  was  gained. 
We  are  therefore  of  opinion,  that  there  was  no  settlement 
in  Tonbridge,  that  the  settlement  in  Lamberhurst  re- 
mained, and  that  the  order  of  sessions,  which  quashed 
the  removal  to  Lamberhurst,  on  the  ground  of  a  settlement 
in  Tonbridge,  cannot  be  supported. 

Order  of  Sessions  quashed. 

(a)  Ante,  vol.  ii.,  743.     1  B.  &  C,  578. 

k2 
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The  King  v.  The  Inhabitants  of  Carshalton. 

hiiing^aikroo-  ^^  ^^  ^^^^^  of  two  justices,  Charlotte  Long,  widow,  and 
cupying  a  10/.  her  two  children,  were  removed  from  Carshalton  to  Wands- 
more  than  a  worth,  both  in  the  county  of  Surrey.  On  appeal,  the- 
year,  and  after  sessions  quashed  the  order,  subject  to  the  opinion  of  this 
rent  is  paid       Court,  on  the  following  case  : —  » 

widf  ^^tfr"        Thomas  Long,  the  husband  of  the  pauper,  who  was 
sale  of  hb        previously  settled    by   apprenticeship    in  the  parish  of 
nJwttiSent     Wandsworth,  at  Lady-day,  1824,  came  with  his  family  to 
either  under      reside  in  a  house  in  the  parish  of  Carshalton,  which  he 
c.  50,  or  the  6  h^^  hired  of  his  father-in-law,  Daniel  Tarling,  by  the 
G«o.4,  c.  57.   year,  at  the  rent  of  14/.     He  put  his  own  furniture  into 
the  house,  and  continued  to  reside  there  until  July,  1825, 
when  he  died  in  possession.     During  his  lifetime,  no  more 
than  the  sum  of  255.  was  paid  by  him  on  account  of  the 
rent.     His  widow,  after  his  death,  continued  to  reside  in 
the  house  in  question,   until  the  month  of  September 
following,  when  Daniel  Tarling,  the  landlord, .  put  a  dis- 
tress into  the  premises,  under  which  he  seized  the  furni- 
ture and  goods  which. had  been  put  in  by  Thomas  Long, 
and  the  same  were  afterwards  sold  and  purchased  by  the 
said  Daniel  Tarling,  for  the  sum  of  12/.  155.,  upon  which 
the  following  receipt  was  given  : — ''  Received  from  Mr. 
Savage  of  Tooting,  on  advance  of  goods,  the  sum  of  12/. 
155.,  for  balance  of  rent  due  from  Mr.  Thomas  Long,  to 
Midsummer,  1825.     Daniel  Tarling.*' 

Barnewall,  in  support  of  the  order  of  sessions.  The 
pauper  is  entitled  to  a  derivative  settlement  from  her  hus- 
band, either  under  the  59  Geo.  3,  c.  59,  or  by  the  old 
statute,  13  and  14  Car.  2,  which  became  pro  tan  to  revived 
in  the  interval  between  the  passing  of  the  53  Geo.  3,  c. 
50,  and  the  6  Geo.  4,  c.  57.  First,  under  the  59  Geo.  3, 
c.  50,  the  pauper's  husband  clearly  rented  and  occupied  a 
house  of  10/.  a  year,  for  more  than  the  term  of  one  whole 
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year,  namely,  from  Lady-day,  1824,  to  July,  1825,  whea  1826. 
he  died  in  possession.  The  question  then  is,  whether  the  f^T^^ 
circumstances  of  the  rent  not  having'been  paid  during  his  v. 

lifetime,  prevents  the  completion  of  the  settlement.  It  is  Marsha ltok. 
submitted,  that  the  remainder  of  the  rent  having  been 
paid  by  the  money  arising  from  the  sale  of  his  effects  after 
his  death,  reasonably  satisfies  the  provision  of  the  statute, 
which  requires,  that  the  rent  shall  be  paid  for  one  whole 
year.  Suppose  the  pauper  had  given  a  promissory  note 
for  the  rent,  which  did  not  become  due  until  after  his 
death,  and  it  was  then  paid  by  his  administrator  out  of  his 
effects,  would  not  that  be  sufficient  to  satisfy  the  statute  ? 
But,  secondly,  there  was  a  residence  on  the  tenement  by 
the  pauper's  husband  for  40  days,  in  the  interval  between 
the  59  Geo.  3,  and  the  6  Geo.  4,  c.  57,  such  as  would 
gain  him  a  settlement  under  the  statute  12  and  13  Car.  2, 
which  became  revived  during  that  period.  The  statute 
6  Geo.  4,  c.  57,  which  received  the  royal  assent  on  the 
22d  June,  1825,  recites  the  59  Geo.  3,  c.  50,  and  then 
repeals  that  statute,  without  making  any  provision  for  such 
cases  as  might  arise  in  the  interval  between  the  passing  of 
the  two  acts.  The  statute  59  Geo.  '3,  operated  pro  tanto 
as  a  repeal  of  the  13  and  14  Car.  2,  which  conferred  a  set- 
tlement by  a  residence  of  forty  days  on  a  10/.  tenement. 
In  Com.  Dig.  tit.  Parliament^  (R)  9,  it  is  laid  down,  that 
''  an  act  which  repeals  a  statute  by  which  another  was 
repealed,  will  be  a  reviver  of  the  statute  which  was 
repealed'* ;  and  Lord  Coke  says  (a),  the  old  law  becomes 
thereby  revived,  as  if  the  mere  repealing  statute  had  never 
been  passed.  It  follows  therefore  in  this  instance,  that  as 
the  pauper  resided  for  forty  days  on  a  10/.  tenement  in  the 
interval  between  the  two  statutes  alluded  to,  he  gained  a 
settlement  under  the  12  and  13  Car.  2,  which  thus 
became  revived.  [Bayley,  J.  See  the  extent  to  which 
that  argument  might  be  pushed.  Suppose  by  a  statute  of 
Elizabeth  it  was  made  felony  without  benefit  of  clergy,  to 
(o)  12  Rep.  S. 
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1826.        Steal  to  the  value  of  40s,  in  a  shop ;  that  by  the  10th 
Geo.  3,  the  same  offence  was  made  clergyable,  and  that  by 


TheKiKG 
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V.  the  20th  Geo.  3,  the  10th  Geo.  3,  was  repealed,  then  ac- 

cording to  your  argument,  an  offence  of  that  description, ' 
which  was  committed  between  the  passing  of  the  two  lat- 
ter acts,  but  not  brought  to  trial  till  after  the  repealing  act 
passed,  would  be  an  offence  not  clergyable  ?  ]  Still,  the 
Court  would  be  bound  to  act  upon  the  law  as  it  then 
stood.  Assuming  that  this  case  comes  within  the  operation 
of  the  6  G^Q.  4,  c.  57,  then  it  is  clear  that  the  facts  found 
would  establish  the  settlement  according  to  the  provisions 
of  that  act.  The  year's  rent  did  not  become  due  until  the 
25th  September,  1825,  and  the  statute  6  Geo.  4,  passed  in 
June,  1825.  That  statute  only  requires  that  the  rent  shall 
be  paid  for  the  term  of  one  whole  year  at  the  least,  and 
does  not  say  that  it  shall  be  paid  by  the  party  renting  the 
house.  Here,  then,  as  the  rent  was  in  feet  paid  out  of  the 
pauper's  assets,  though  not  in  his  life-time,  the  provisions 
of  the  statute,  which  was  in  force  when  the  rent  became 
due,  were  substantially  complied  with. 

Thesiger,  contra.  It  is  submitted,  that  the  order  of 
sessions  must  be  quashed.  This,  it  is  to  be  remembered,  is 
a  question  of  derivative  settlement,  and  therefore,  unless 
the  pauper's  husband  had  actually  gained  a  settlement  in 
the  parish  of  Carshalion  at  the  time  of  his  death,  the  order 
cannot  be  supported.  The  question  depends  upon  the 
construction  to  be  given  to  the  59  Geo,  3,  c.  50.  By  that 
statute,  three  things  must  concur  before  a  settlement  can 
be  gained  under  it,  by  renting  a  tenement.  First,  the 
tenement  must  be  of  the  value  of  10/.  at  the  least; 
second,  it  must  be  occupied  for  one  whole  year;  and 
third,  there  must  bo  the  payment  of  10/.  at  the  least,  for  a 
year,  "  by  the  person  hiring  the  same."  The  first  two 
requisites  had  been  complied  with  by  the  pauper's  hus- 
band before  his  death  ;  but  not  the  third.  Payment  of 
the  rent  out  of  his  effects  after  his  death,  is  not  sufficient, 
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becaose  it  must  be  a  payment  by  the  person  hiring  the  isae. 
tenement.  If,  indeed,  the  distress  had  been  made  before  Jjf'^^^^^ 
the  pauper's  death,  then  it  might  be  admitted,  that  the  %.  ^^^ 
statute  would  have  been  substantially  complied  with.  Caeshaltoh. 
After  his  death,  the  effects  on  the  premises  became  the 
property  of  some  other  person,  and  therefore  it  cannot  be 
said  that  it  was  a  payment  out  of  the  proceeds  of  his 
goods.  The  question  is,  whether  the  pauper  had,  in  fact, 
personally  complied  with  all  the  requisites  of  the  statute 
before  his  death.  It  is  clear  that  he  had  not,  and  there- 
fore there  is  an  end  to  this,  as  a  derivative  settlement.  *  If 
the  argument  on  the  other  side  could  prevail,  it  would 
come  to  this,  that  a  man  may  gain  a  posthumous  settle- 
ment, which  would  be  rather  a  new  proposition  in  settle- 
ment law.  If  the  pauper  did  not  gain  the  settlement  before 
death,  he  did  not  afterwards.  At  the  time  of  his  death,  the 
settlement  was  inchoate;  and  the  payment  of  the  rent  out  of 
his  effects  afterwards,  cannot  perfect  the  settlement  by  rela- 
tion back  to  the  time  when  he  was  alive.  This  is  a  much 
weaker  case  than  Rex  v.  Ampthill  (a),  where,  though  the 
rent  was  actually  paid  by  the  pauper  himself,  yet,  inasnCiuch 
as  it  was  not  paid  until  he  was  removed  to  another  parish, 
the  Court  held,  that  still  he  did  not  gain  a  settlement,  the 
rent  being  paid  when  it  was  too  late.  Then,  as  to  the 
second  point,  the  effect  of  the  6  Geo.  4,  was  not  absolutely 
to  repeal  the  59  Geo.  3.  All  that  it  did  was  to  let  in  the 
old  law,  from  the  time  of  the  repeal.  If  that  statute  were 
absolutely  repealed,  the  effect  would  be  to  annul  all  acts 
done,  and  destroy  every  right  acquired  under  it.  But  as-  ^ 
suming  the  argument  on  the  other  side  upon  this  point 
to  have  any  weight,  still  on  this  occasion  it  is  wholly  irre- 
levant, because  the  6  Geo  A,  c.  57,  received  the  royal 
assent  on  the  22nd  June,  three  months  before  the  rent  was 
paid,  and  therefore,  according  to  Rex  v.  St.  Mary-le- 
hone  (6),  no  settlement  could  be  gained,  inasmuch  as  it  was 
incomplete  at  the  time  the  statute  came  into  operation, 
(o)  Ante,  vol.  iv.  447.     2  B.  &  C.  847.  (fc)  4  B.  &  A.  681. 
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1826.  Abbott,  C.  J. — I   am  of  opinion,  that  the  order  of 

The  KiMG.     sessions  must  be  quashed.     The  question  is,  whether  the 

V-  pauper  had  a  derivative  settlement  from  her  husband ;  or 

CaRSHAI.TON.    :  ,  ,  ,        ,  ,        ,         ,  ,    ,       1  .       ji 

m  other  v^ords,  whether  the  husband  had  acquired  a  set- 
tlement in  Canhalton  at  the  titine  of  his  death.  I  think  he 
had  not,  whether  we  consider  the  59  Geo.  3,  or  the  6  Geo. 
4,  as  the  governing  law.  It  is  true  he  occupied  the  tene- 
ment for  more  than  a  year,  but  he  died  before  the  rent  of 
10/.  was  paid  htf  him,  which  is  the  language  of  the  59 
Geo.  3 ;  nor  was  there  any  payment  of  one  whole  year's 
rent,  as  required  by  the  6  Geo.  4,  at  the  time  of  his  death; 
and  I  think  that  the  subsequent  payment  by  means  of  the 
sale  of  his  goods,  is  not  sufficient  to  satisfy  the  requisites 
of  that  statute.  Therefore,  whichever  statute  is  to  be  con- 
sidered as  the  governing  law,  he  had  acquired  no  settle- 
ment in  Carshalton,  which  he  could  communicate  to  his 
wife. 

Baylby,  J.,  HoLROYD,  J.,  and  Littledalb,  J.,  con- 
curred. 

Order  of  Sessions  quashed. 


Doe,  on  the  demise  of  Jane  Smyth,  v.  Sir  George 
Henry  Smyth,  Bart. 

A  devisee  of  ^HIS  was  an  action  of  ejectment,  brought  to   recover 
lands  refused  r  ^u     r      u  m  /   c  t 

to  take  tbem     the  possession  of  the  freehold  part  of  a  messuage,  farm, 

under  the  wilU  j^nds  and   premises,   in   the  parishes  of  Elmswell  and 

be  entitled  to     Norton,  in  the  county  of  Suffolk.    The  declaration  con- 

kw™-^dd  **  tained  two  demises,  one  on  the  2nd  of  March,  1814;  the 

that  this  was     other  on  the  2nd  of  February,  1824.    Plea,  not  guilty,  and 

and  that  h™''  ^^^^  thereon.    The  cause  was  tried  before  Gaselee,  J., 

might  after-      at  the  Suffolk  summer  assizes,  1824,  when,  by  the  di- 
wards  recover 

possession  of  the  land  as  devisee.    Qiutre,  whether  a  disclaimer  of  devised  lands  may  be 
Dy  parol. 
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rection  of  the  learoed  Judge,  a  yerdict  was  found  for  the        i^^^- 

plaiiiti£f,  with  liberty  to  the  defendant  to  move  to  set  aside  ,       p^^ 

that  verdict,  and  enter  one  for  himself;  and  the  court  of      ^   ** 

Sm  yth* 
King's  Bench,  on  that  motion  being  made,  directed  the 

following  case  to  be  stated  for  their  opinion. 

Ann  Brand,  being  seised  in  fee  of  the  estate  in  question,  ' 

on  the  7th  of  October,  1813,  duly  executed  her  last  will, 

which  contained  a  devise  in  the  following  words : — *'  I 

give  and  bequeath  to  Miss  Jane  Smjfth,  of  Ogle  Street, 

London,  all  that  messuage,  farm,  lands  and  hereditaments, 

situate  at  Elmswell,  or  in  any  other  parish  in  the  county 

of  Suffolk,  during  the  term  of  her  life,  keeping  the  said 

estate  in  good  repair.     I  also  give  to  the  said  Miss.  Juiie 

Smyth  the  sum  of  600/.,  for  the  purpose  of  discharging 

the  fines  and  other  fees,  on  her  admission  to  the  copyhold 

part  of  the  said  estate.    I  also  give  to  the  said  Miss  Jane 

Smyth  all  my  books,  and  Sir  Henry  Smyth's  miniature 

picture :  and  from  and  after  her  decease,  I  give  and  devise 

the  said  messuage,  farm,  lands  and  hereditaments,  situate 

in  Elmswell,  or  in  any  other  parish  in  the  county  of 

Suffolk,  unto  Sir  Henry  Smyth,  of  Bee  Church,  in  Essex, 

and  his  heirs."  The  testatrix  died  in  March,  1814,  without 

revoking  her  said  will,  and  the  lessor  of  the  plaintiff  and 

the  defendant  are  the  devisees  therein  named ;  the  latter 

by  the  name  of  Sir  Henry  Smyth.      Shortly  after  the 

death  of  the  testatrix,  the  Rev.  Charles  Cooke,  who  was 

one  of  her  executors,  called  upon  the  lessor  of  the  plaintiff, 

for  the  purpose  of  paying  her  the  said  legacy  of  600/., 

when  she  refused  to  receive  the  same ;  and  she  had  not 

received  it  at  the  time  of  the  trial.     Early  in  1816,  and 

three  or  four  times  afterwards  in  the  course  of  that  year, 

and  once  in  the  next,  Mr.  Serjeant,  the  attorney  of  the 

defendant,  by  his  desire,  called  upon  the  lessor  of  the 

plaintiff,  upon  the  subject  of  the  devise.    She  claimed  the 

estate  as  heir  at  law  to  Sir  Henry  Smyth,  and  on  all  these 

occasions  declared  she  would  never  accept  any  benefit 

under  Mrs.  Brand's  will ;  and  on  one  of  them  she  said^ 
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she  knew  there  was  a  legacy  to  enable  her  to  take  up  the 
copyhold,  but  nothing  should  induce  her  to  accept  that 
legacy.  On  one  occasion,  Mr.  Serjeant  shewed  her  a 
pedigree  to  convince  her  she  was  not,  but  that  the  de- 
fendant was,  the  heir  at  law ;  she  said,  the  pedigree  was 
wrong»  but  did  not  point  out  where ;  and  upon  Mr.  Ser- 
jeant  telling  her  that  the  copyhold  might  be  seized  by  the 
lady  of  the  manor ;  that  the  defendant  would  not  suffer 
the  estate  to  go  to  ruin  for  want  of  a  landlord';  and  that, 
if  she  persisted  in  refusing  to  take  it  up,  she  must  not 
blame  him  for  any  proceedings  he  might  institute ;  she 
replied,  he  might  do  as  he  pleased,  but  she  was  determined 
not  to  take  any  benefit  under  Mrs.  Brand's  will.  On 
Mr.  Serjeant's  last  visit,  he  proposed  to  her,  on  the  part 
of  Sir  George  Henry  Smyth,  that  if  she  did  not  chuse  to 
take  the  estate,  and  would  permit  him  to  do  it^  he  would 
account  to  her  for  all  the  profits,  and  give  her  security. 
She  answered,  she  would  take  nothing  under  the  will ; 
that  she  had  already  been  kept  out  of  all  that  estate,  and 
all  that  Mrs.  Brand  had  given  to  Mrs.  Vincent,  since  the 
death  of  Sir.  Henry  Smyth;  that  she  should  claim  the 
whole  of  the  property  under  that  title,  and  should  have 
nothing  to  do  with  Mrs.  Brand;  and  that  she  considered 
it  an  insult.  Part  of  the  estate  in  question  is  freehold, 
and  part  copyhold;  and  the  largest  and  most  valuable 
part  is  copyhold.  On  the  9th  of  May,  1814,  at  a  general 
court  baron  held  for  the  manor  of  Elmstoeli,  a  presentment 
was  made  of  the  death  of  the  testairix,  and  a  proclamation 
for  any  person  claiming  the  copyhold  part  of  the  estate 
to  come  in.  A  second  similar  proclamation  was  made  on 
the  8th  of  November,  1814;  and  a  third  on  the  6th  of 
March,  1816.  No  person  having  appeared  on  any  of  those 
occasions,  on  the  12th  of  December,  1816,  the  copyhold 
lands  were  seized  by  the  bailiff  of  the  manor,  andean  eject 
ment  was  brought  against  the  tenants  in  possession  by  the 
lady  of  the  manor.  There  was  no  defence  to  the  eject- 
ment, and  the  lady  of  the  manor  took  possession  of  the 
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copyhold  land,  and  retained  it  from  that  time  to  the  time 
of  the  trial;  and  received  the  rents.  All  the  tenants  in 
possession  were  served  with  declarations  in  ejectment 
In  Trinity  term,  1823,  the  defendant  caused  declarations 
in  ejectment  to  be  served  on  the  tenants  of  the  estate, 
containing  two  demises  by  him ;  the  first  on  the  2nd  of 
March,  1814 ;  the  second  on  the  17th  of  March,  1817. 
Judgment  passed  by  default,  and  the  defendant  obtained 
possession  by  a  writ  of  habere  facias  possessionem  on  the 
12th  of  January,  1824.  The  jury  found  a  refusal  on  the 
part  of  the  lessor  of  the  plaintiff  to  take  under  the  will, 
and  an  assertion  of  title  by  her  from  the  death  of  Sir 
Henry  Smyth,  but  that  she  had  taken  no  steps  to  obtain 
possession  under  that  title. 

Stork$,  for  the  plaintiff.  Two  propositions  are  relied 
upon  in  behalf  of  the  lessor  of  the  plaintiff: — first,  that 
there  has  been,  in  point  of  fact,  no  waiver  of  the  devise  to 
her;  and  second*  that  even  if  there  has,  still  such  a 
waiver,  being  by  parol  only,  does  not  amount,  in  point  of 
law,  to  a  disclaimer,  so  as  to  destroy  her  right  to  sue. 
First,  the  facts  do  not  by  any  means  prove  a  waiver.  It  is 
clear,  that  the  lessor  of  the  plaintiff,  though  she  knew 
she  was  devisee,  thought  she  was  entitled  to  the  estate  as 
heir  at  law;  therefore,  she  did  not  intend  wholly  to 
abandon  the  estate,  but  to  claim  a  larger  interest,  and 
under  a  superior  title,  than  that  which  the  will  gave  her. 
No  case  has  gone  the  length  of  establishing  that  such  an  act 
was  a  waiver,  or  that  a  party  who  mistakes  his  legal  rights, 
and  acts  under  that  i^istake,  is  not  at  liberty  afterwards  to 
correct  his  error,  and  to  avail  himself  of  his  better  infer-, 
mation.  Second,  even  if  a  complete  parol  waiver  has 
been  proved  in  fact,  that  does  not  deprive  the  devisee  of 
her  right  in  law.  The  only  case  upon  this  point,  which 
can  be  adduced  in  iuvour  of  the  defendant,  is  that  of 
Towttson  V.  TickeU{a);    but  there  the  decision  of  the 

(a)3B.  &A.  31. 
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1826.  Court  amounted  to  no  more  than  that  a  disclaimer  by  deed 
was  sufficient^  though  one  of  the  learned  Judges  certainly 
expressed  a  doubts  whether  a  disclaimer  by  deed  was  ne- 
cessary. It  was  held  in  Thompson  v.  Leach  (a)»  that  if 
tenant  for  life  surrenders  by  deed  to  him  in  remainder,  the 
estate  is  in  the  latter  without  proof  of  assent,  and  that  by 
devise  the  estate  is  in  the  devisee  immediately.  The  lessor 
of  the  plaintiff,  therefore,  had  the  freehold  interest  vested 
in  her,  immediately  upon  the  death  of  the  devisor ;  and 
by  the  Statute  of  Frauds,  that  interest  could  not  pass  from 
her  except  by  a  note  in  writing.  The  rule  of  law,  indeed, 
was  the  same  before  the  passing  of  that  statute*  In  Co. 
Liu.  Ill  a,  it  is  said,  that  ''in  the  case  of  a  devise  by 
will  of  land,  whereof  the  devisor  is  seised  in  fee,  the 
freehold  or  interest  in  law  is  in  the  devisee  before  he  doth 
enter;"  and  in  111  b,  that  lands  ought  not  to  be  trans- 
ferred from  one  to  another,  but  by  solemn  livery  of  seisin, 
matter  of  record,  or  sufficient  writing  : — and  Butler  and 
Baker\  case  (6)  is  a  direct  authority  to  shew,  that  if  the 
estate  once  vested  in  the  lessor  of  the  plaintiff  by  the 
devise,  it  could  not  be  devested  out  of  her  by  parol. 

Dover,  control.  The  defendant  is  in  possession;  and  the 
lessor  of  the  plaintiff  must  recover,  if  at  all^  upon  the 
strength  of  her  own  title.  The  fact  of  the  waiver  has  been 
found  by  the  Jury,  therefore  it  is  now  too  late  to  discuss 
that  question;  but  if  not,  the  fact  of  the  refusal  is  abun- 
dantly proved,  for  the  lessor  of  the  plaintiff  repeatedly 
refused  to  have  any  thing  to  do  with  the  will,  or  the  estate 
devised  by  it ;  never  received  any  of  the  rents  or  profits ; 
and  permitted  the  defendant  to  pursue  his  action  of  eject- 
ment without  T)pposition.  But  the  law  of  the  case  is  as 
clearly  in  favour  of  the  defendant,  as  the  facts.  The  only 
modem  case  in  which  the  question  has  arisen,  is  that  al- 
ready cited,  of  Towmon  v.  Tickell.  It  was  there  fully 
discussed  and  considered,  and  the  whole  Court  expressed  a 

(a)  2  Vcnir.  198.  (6)  3  Rep.  26. 
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decided  opinion,  that  a  disclaimer  by  deed  was  sufficient. 
But  Holrayd,  J.,  went  farther,  and  gave  it  as  his  opinion, 
that  unless  some  strong  authority  was  produced,  the  Court 
could  not  hold  that  a  party  was  bound  to  disclaim  by  deed ; 
and  he  cited  Bone f cut  v.  Greenfield  {a\  in  support  of  that 
opinion.     In  Thompson  v.  Leach,  Ventris,  J.,  said, ''  a  man 
cannot  have  an  estate  put  upon  him  against  his  will''  (6)' 
so  that  he  must  have  considered  the  surrender  merely  as 
an  offer,  presumed  to  be  accepted  only  until  the  contrary 
appeared;   an^  he  said  not  a  word  about  the  necessity 
of  a  disclaimer  by  deed.     In  Smith  v.  Wheeler,  Lord  Hale 
said,  *'  Crooke/'  one  of  two  trustees,  ''is  a  good  lessor,  for 
the  other  trustee's  disagreement  makes  the  estate  wholly 
his.'*  In  BrooAre's  Abridgment,  tit.  Waiver  des  choses,  pi.  1, 
it  is  said,  ''  if  there  be  a  devise  to  one  for  life,  remainder 
to  another  in  fee,  and  the  devisee  for  life  waive  the  devise, 
the  remainder  man  may  enter ;"  and  it  is  not  said  that  the 
waiver  must  be  by  deed.    In  Sheppard^s  Touchstone,  452, 
tit.  Testament,  it  is  said,  ''  if  one  devise  his  land  to  another 
in  fee  simple,  fee  tail,  for  life  or  years,  and  the  devisee, 
after  the  death  of  the  testator,  doth  refuse  and  waive  the 
estate  devised  to  him,  in  this  case  and  by  this  means  the 
devise  is  become  void.    And  it  seems  a  verbal  waiver  is 
sufficient  in  this  case."     The  argument  respecting  the 
Statute  of  Frauds  does  not  apply,  because  that  assumes  the 
estate  to  have  vested  in  the  lessor  of  the  plaintiff,  which  is 
denied  on  the  part  of  the  defendant:  the  estate  was  offered 
to  the  devisee,  and  the  law  would  have  presumed  an  ac- 
ceptance of  the  offer,  unless  the  contrary  had  appeared ; 
but  the  contrary  did  appear,  for  the  Jury  have  found  that 
she  refased  the  estate,  and  the  cases  shew  that  such  refusal 
need  not  be  by  deed. 

The  case  was  argued  in  the  course  of  last  term,  when  the 
Court  took  time  for  consideration.  Judgment  was  now 
delivered  by 

(o)  1  Leon.  60.    Cro.  Elk.  80.  (6)2  Ventr.206.^ 
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1826.  Bayley,  J.,  who,  after  recapitulating  the  facts  of  the 

case,  thus  proceeded.  Upon  these  facts,  we  are  of  opioion 
that  the  lessor  of  the  plaintiff  is  entitled  to  recover.  By 
presumption  of  law,  a  devised  interest  vests  in  the  devisee 
before  entry;  Co.  LtV^  111  a.  Undoubtedly  a  devisee  can- 
not be  compelled  to  accept  the  interest  devised  to  him, 
but  may  by  some  mode  renounce  or  disclaim  it;,  and  the 
interest  so  renounced  or  disclaimed  will  descend  to  the 
heir,  or  pass  to  the  remainder  man.  Whether  such  renun- 
ciation or  disclaimer  must  be  by  deed,  or  may  be  by  parol, 
we  do  not  think  it  necessary  in  the  present  case  to  decide, 
because  we  are  clearly  of  opinion  that,  whatever  be  the 
form  adopted,  there  must  be  an  express  and  unequivocal 
disclaimer  of  any  estate  in  the  land.  Here  there  was  no 
disclaimer  of  any  estate  in  the  land,  but  merely  of  benefit 
under  the  will,  accompanied  on  every  occasion  by  an  asser- 
tion of  a  right  to  the  land  by  a  superior  title.  In  that 
respect  the  lessor  of  the  plaintiff  acted  under  a  mistake,  of 
which,  though  slowly  and  reluctantly,  she  has  at  length 
become  convinced.  No  case  similar  to  the  present  has  been 
offered  to  our  notice,  nor  do  we  believe  any  such  can  be 
found;  and  in  the  absence  of  any  authority  upon  the  sub- 
ject, we  are  of  opinion  that  the  lessor  of  the  plaintiff  is  not 
precluded  from  availing  herself  of  her  improved  judgment, 
and  taking  the  land  as  devisee  under  the  will.  The  verdict, 
therefore,  tnust  stand. 

Judgment  for  the  Plaintiff. 
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The  King  v.  Thomas  Muttebshaw  Hubball  Esq. 

Quo  WARRANTO  information  against  tlie  defendant      Quo  war- 

for  nsarping  the  office  of  a  Justice  of  the  Peace  within  the  ™"^?  ^H^^' 

mation  for 
borough  of  Stafford.    The  plea  det  out  a  charter  of  12  Jac.  usurping  the 

1.  by  which  that  king  granted  that  the  corporation  of  j^tke  withia 
Stafford  should  consist  of  a  mayor,  ten  aldermen,  and  ten  ^^  borough 
capital  burgesses;  that  the  mayor,  aldermen,  and  others  of  5iat  defendant 
the  common-council  of  the  borough  for  the  time  being,  or  the  ^^  elected 
greater  part  of  themi  of  whom  the  mayor  for  the  time  being  meeting  where 
was  to  be  one, should  have  full  power  to  chuse  and  nominate  JL"*!?"*^  ®^ 
within  the  borough  two  of  the  aldermen  of  the  borough  for  the  and  capital 
time  being,  .to  be  the  Justices  within  the  borough  for  one  pr^^f*  r^ 
whole  year.  The  plea  then  stated  the  acceptance  of  the  charter  plication,  that 
by  the  corporation,  and  that  on  the  charter  day  in  1825,  the  ed  electionV* 
then  mayor,  and  divers  to  wit,  six  of  the  aldermen,  and  divers,  ^^  caoital 
to  wit«  six  others  of  the  common  council  of  the  borough,  to  (naming 
wit,  six  of  the  capital  burgesses  of  the  borough  for  the  time  ^^  ^^ere 
being,  they  being  the  major  part  of  the  mayor,  alder-  were  present, 
men,  and  capital  burgesses  of  the  borough,  did,  within  the  ^^^  ^^t  the^ 
borough,  chuse  and  nominate  the  defendant,  being  one  of  i  "jajor  part  of 
the  aldermen  of  the  borough  for  the  time  being,  to  be  one  burgesses. 
of  the  Justices  of  the  Peace  within  the  borough,  for.  one  ^^{^^"the 
whole  year  then  next  following ;  and  that  he  after  h^  was  election,  be- 
so  nominated  and  chosen,  took  the  requisite  oath,  and  was  capital  bur- ^ 
thereupon  duly  admitted  into,  and  did  take  upon  b^self  gesses  named 

the  office  of  Justice  of  the  Peace  within  the  borough,  &c.,  ^ion,  there' 

were  present 
K,  and  T.,  being  then  capital  burgesses,  and  that  the  five  capital  burgesses  named 
in  the  replication,  together  with  £.  and  T.,  were  the  major  part  of  the  capital 
hurgesses.  Sur-rejoinder  that  K.  and  T.,  before  the  election  of  {he  defenaant, 
had  been  elected,  admitted  into,  and  exercised  the  office  of  aldermen,  and  at  the 
election  of  tlie  defendant  were  present  as  aldermen,  and  that  before  the  defendant's 
election  two  other  persons  were  elected,  and  admitted  as  capital  burgesses  in  the  room 
and  stead  of  K,  and  T.  Rebutter  that  at  the  election  of  X.  and  T.  as  aldermen  of  the 
hoToagb,  the  major  part  of  the  aldermen  were  not  assembled,  and  that  afler  the  elec- 
tion of  K.  and  T.,  and  before  the  election  of  the  defendant  as  Justice,  and  whilst  X. 
and  T.  exercised  the  office  of  aldermen,  quo  warranto  informations  were  filed  against 
them,  and  judgment  of  ouster  given,  with  a  denial  that  X.  and  T.  ever  were  aldermen  : 
—Held,  on  demurrer,  that  K,  and  T.  were  not  good  capital  burgesses,  though  they  had 
l>9eii  ousted  from  the  office  of  aldermen,  and  judgment  for  the  Crown. 
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1826.        and  by  that  warrant  exercised  the  office.    To  this  plea  there 
The  Kino      were  several  replications,  but  the  points  discussed  at  bar, 
HuBBAL        *°^  decided  ^y  the  Court,  arose  upon  the  demurrer  to  the 
pleadings  following  upon  the  sixth  replication.    That  re- 
plication alleged,  that  at  the  supposed  election  of  the  de- 
fendant in  the  pleas  mentioned,  the  following  persons  and 
no  others  were  present,  and  attended  as  capital  bui^esses 
of  the  borough,   viz :  J.  Shaw,  J.  Griffin,  J.  Marsh,  E. 
Worsey,  and  J.  Rogers ;  and  that  the  said  persons  who  so 
attended  and  were  present  as  capital  burgesses  at  the  said 
supposed  election  of  the  defendant,  were  not  the  major  part 
of  the  capital  burgesses  of  the  borough ;  and  this,  &c.    Re- 
joinder, that  at  the  said  election  of  the  defdndant^  the  said 
J.  Shaw,  J.  Griffin,  J.  Marsh,  E.  Warsey,  and  J.  Rogers, 
being  capital  burgesses  of  the  borough,  attended  and  were 
present  as  in  the  replication  mentioned ;  and  that  over  and 
above  and  besides  the  said  five  last  mentioned  burgesses, 
E.  Knight,  and  R.  Tumock,  being  then' capital  burgesses 
of  the  borough,  attended  and  were  present  at  the  same  elec- 
tion, and  that  the  said  five  capital  burgesses  of  the  borough 
who  so  attended  and  were  present  at  that  election^  and'the 
said  E.  Knight,  and  R.  Tumock,  so  then  being  capital 
burgesses  of  the  borough,  were  the  major  part  of  the  capital 
burgesses  of  the  borough.    And  this,  &c.     Surre-joinder 
that  Knight  and  Tumock,  before  the  supposed  election  of 
the  defendant,  were  respectively  elected  and  chosen  alder- 
men of  the  borough,  and  had  taken  their  corporal  oath  as 
aldermen  of  the  borough,  and  had  been  admitted  into  the 
office  of  aldermen  of  the  borough ;  and  that  Knight  and 
Tumock  had  from  thence  hitherto  exercised  the  office  of 
aldermen  of  the  borough,  and  at  the  supposed  election  of 
the  defendant,  attended  and  were  present  as  aldermen  of  the 
borough ;  and  that  after  the  said  election  of  Knight  and 
Tumock  as  aldermen,  as  aforesaid,  and  before  the  supposed 
election  of  the  defendant,  two  other  persons,  to  wit,  J.  Hato- 
thom,  and  J.  Rogers,  were  elected  and  chosen  capital  bur- 
^    gesses,  and  took  their  corporal  oath,  and  were  admitted  as 
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capital  bargesses  of  the  borough*  in  the  room  and  stead  of 
Knight  and  Tumock.  And  this.  Sec.  Rebutter,  that  at  the 
time  of  the  supposed  election  of  Knight  to  be  alderman 'of 
the  borough,  the  major  part  of  the  aldermen  of  the  borough 
were  not  assembled  or  present,  nor  did  meet,  and  that  the 
supposed  election  of  Knight  to  be  such  alderman,  took 
place  without  the  major  part  of  the  aldermen  of  the  borough 
having  assembled,  or  met,  or  having  been  present  thereat ; 
and  that  after  the  supposed  election  of  Knight  to  be  such 
alderman,  and  before  the  election  of  the  defendant,  and 
whilst  Knight  exercised  the  said  office  of  alderman,  under 
a  colour  of  his  supposed  election,  and  not  otherwise,  to  wit, 
in  Michaelmas  term  in  the  6  Geo.  4,  a  certain  information 
in  the  nature  of  a  quo  warranto,  was  duly  exhibited  against 
Knight,  charging  that  he,  on  the  2d  of  October,  2  Geo.  4, 
did  use  and  exercise  without  any  legal  warrant  the  office  of 
an  alderman  of  the  borough.  See.  And  thereupon,  that 
Knight,  in  Hilary  term,  in  the  6  and  7  Geo.  4,  in  the  year 
of  our  lord  1825,  having  heard  the  said  information  read, 
disclaimed  the  office  in  the  information  specified,  and  could 
not  deny  that  he  had  usurped  upon  our  lord  the  King  the 
said  office,  and  confessed  and  acknowledged  the  said 
usurpation,  in  manner  and  form  as  in  the  said  information 
above  alleged ;  and  thereupon  it  was  adjudged  that  the 
said  Knight  should  not -further  intermeddle  with,  or  concern 
himself  in  or  about'  the  said  office,  but  that  he  should  be 
absolutely  prejudged  and  excluded  from  using  or  exercising 
the  same.  The  rebutter  then  stated  a  similar  information 
and  a  judgment  of  ouster  against  Tumock,  and  then  tra- 
versed that  Knight  and  Tumock  ever  were  elected  and 
chosen  aldermen.  And  this,  &c.  Demurrer  to  the  rebutter* 
and  joinder  in  demurrer. 

The  case  was  argued  by  Campbell,  for  the  crown,  and 
jR.  Bayly,  for  the  defendant  The  authorities  cited  were. 
Rex  V.   Miller  (a),   Rex  v.  The   Mayor  of  York  (6), 

<fl)  6  T.  R.  268.  (fc)  5  T.  R.  66. 

VOL.    IX.  L 
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1826.       Lane  v.  Alhoood  (a).  Rex  v.   Bower  (6),  and   Rex.  v. 


HUBBALL. 


Abbott,  C.  J. — I  am  of  opinion  that  judgment  must 
be  given  for  the  crown  upoki  the  demurrer  to  the  rebutter. 
The  defendant  alleges »  in  his  plea,  that  he  was  chosen  a 
justice  of  the  peace  for  the  borough  of  Stafford,  at  an 
assembly  where  a  majority  of  the  aldermen  and  capital 
burgesses  attended.    The  relator,  in  one  of  his  replications^ 
denies  that  the  major  part  of  the  capital  burgesses  were 
present,  and  if  he  had  done  no  more^  the  question  now 
raised  upon  demurrer  would  have  arisen  upon  the  evidence. 
But  he  goes  further,  and  in  his  sixth  replication  states, 
that  five  persons  by  name,  and  no  others,  were  present  as 
capital  burgesses  at  the  election  of  the  defendant,  and  that 
five  persons  were  not  the  major  part  of  the  capital  bur- 
gesses of  the  borough.     Now,  as  five  are  certainly  not  a 
majority  of  ten,  it  may  be  said  that  t)iis  is  an  argumen- 
tative replication.     But  if  the  defendant  had  intended  to 
insist  that  it  was  bad  on  that  ground,  he  ought  to  have 
demurred  specially.     He  does  not  do  so ;  but  goes  on  and 
endeavours  to  shew,  that  more  than  five  persons  did  attend 
as  capital  burgesses ;  and  for  that  purpose  he  alleges,  by 
way  of  rejoinder,  that  at  the  election  of  the  defendant, 
the   five   capital    burgesses,    named  in   the   replication, 
attended,  and  that  over  and  above  and  besides  those  five, 
Edward  Knight,  and  Robert  Turnockj  being  also  capital 
burgesses,  attended  and  were  present,  and  that  the  five 
capital  burgesses  named  in  the  replication,  and  Knight 
and  Tumock,  so  then  being  capital  burgesses,  were  the 
major  part  of  the  capital  burgesses  of  the  borough.    In 
answer  to  that,  the  relator  states  in  his  sur-rejoinder,  that, 
before  the  election  of  the  defendant,  these-  two  persons 
had  been  elected,  admitted  to^  and  exercised  the  office  of 
aldermen,  and  that  they,  at  the  supposed  election  of  the 
defendant,  attended,  and  were  present  as  aldermen ;  and 

(a)  Ydv.  132.  (c)  Ante,  vol.  nii.,  708. 

(fr)  Ante,  vol.  ii.,  761. 
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that  after  the  ^  election  of  these  two  -perBona  to  the  office 
of  aldermen,  and  before  the  supposed  election  of  the 
defendant,  two  other  persons  were  elected  and  admitted  as 
capital  bargesses  in  the  room  of  Knight  and  Tumock.  It 
may  be  said,  that  this  sur-rejoinder  is  also  argumentative; 
but  the  defendant,  in  order  to  take  advantage  of  that 
objection,  ought  to  have  demurred  specially.  Instead 
of  that,  he  endeavours  to  shew  by  his  rebutter,  that 
at  the  time  of  his  election.  Knight  and  Tumock  were 
not  aldermen,  but  capital  burgesses ;  for  in  the  rebutter  he 
states,  that  in  Michaelmas  term,  1826,  judgment  of  ouster 
was  obtained  against  them  in  an  infimaation  in  the  nature 
of  quo  warranto,  which  charged  that  they,  in  October, 
1822,  usurped  the  office  of  aldermen ;  and  then  it  con- 
cludes with  a  traverse  of  the  fact,  that  Knight  and  Turnock 
ever  were  chosen  aldermen.  It  is  insisted,  that  the  legal 
effect  of  that  judgment  of  ouster  was  to  throw  them  back 
upon  their  office  of  capital  burgesses,  inasmuch  as  they 
had  been  improperly  elected  aldermen.  Now,  that  is  the 
very  point  which  was  decided  in  the  late  case  of  Rex  v. 
Hughes,  and  decided  in  the  negative  by  my  three  learned 
brothers ;  and  no  reasonable  mind  can  doubt  the  propriety 
of  that  decision.  It  was  there  decided,  that  these  two 
persons  having  accepted  and  been  sworn  into  the  office  of 
aUermen,  and  their  places,  as  capital  burgesses,  filled  up  by 
other  persons,  it  was  impossible  to  contend  that  they  were 
to  be  still  deemed  capital  burgesses,  but  must  be  taken  to 
be  aldermen.  It  appears  to  me,  therefore,  that  upon  this 
part  of  the  pleadings,  judgment  must  be  given  for  the 
crown. 

Baylby,  J.,.Holboyd;  J.,  and  Littledale  J.,  con- 
curred. 

Judgment  for. the  crown. 
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OooM  V,  Aflalo. 

The  signed   ThIS  was  an  action  of  assumpsit^  brought  by  the  plain- 

tra^in^a  bro"  tiff  against  the  defendant,  for  refusing  to  deliver  a  quan- 

ker'sbookjis    tity  of  Barbary  gum,  pursuant  to  a  contract  of  sale, 

sity  the  only    alleged  to  have  been  entered  into  with  the  plaintiff,  by  a 

evidence  to      ^^^  Vireo,  as  the  broker  of  the  plaintiff  and  defendant, 
render  the  ^  ^  a       i.         •  i 

contract  bind-  Plea,  non  assumpsit,  and   issue  thereon.    At  the  trial 

Stet^of  ^^  before  Abbott,  C.  J.,  at  the  London  adjourned  sittings. 
Frauds.  after  last  Hilary  term,  a  verdict  was  found  for  the  plain- 

broker  entered  tiff;  and  afterwards,  upon  a  motion  being  made  for  a  new 

in  his  book      trial,  the  Court  directed  the  facts  to  be  stated  for  their 
the  terms  of  a        .    .       .      _      ^  „      / 
contract,  but     opinion  in  the  following  case, 
did  not  sign 
it,  and  deli- 
vered to  the  Mr.  Virgo f  as  the  broker  of  the  defendant,  and  with  his 

^dlToldncnes  authority,  agreed  with  the  plaintiff,  that  the  defendant 

copied  from     should  sell  and  deliver  to  him  170  serons  of  Barbary  gum. 
his  book,  and  ,  _..  -mii*         i  , 

which  he  did    at  the  pnce  of  bos,  per  cwt.    The  broker  thereupon  wrote 

sign :-— Held,    jjj  Ym  broker's  book,  the  terms  of  the  contract,  as  fol- 
thatthesecon-  '  ' 

stitutedasuffi-  lows: — 

Sl^uL  "  London.^  February.  1826. 

of  the  bar-  Sold,  for  account  of  Mr.  AJlalo,  to  Mr.  S.  T.  Goom» 

der^  it  bind-  ^'^^  serons  of  Barbary  gum,  subject  to  approval  of  quality 

ing  upon  the    to-morrow,  per  the  Mogadore,  lying  in  the  London  docks, 

at  65<.  per  cwt.,  in  bond  j  customary  allowance  for  tare 

and  draft ;  two  and  a  half  per  cent,  discount  for  cash  in 

fourteen  days,  or  four  months'  credit.   The  gum  remaining 

in  the  seller's  name  at  the  docks.'' 

The  entry  in  the  broker's  book  was  not  signed  by  the 

broker,  or  any  other  person.      Between  nine  and   ten 

o'clock  at  night  of  the  said  23d  February,  the  broker  sent 

to  the  plaintiff  and  the   defendant,  respectively,  paper 

writings,  commonly  called  bought  and  sold  notes,  copied 

from  the  entry  in  his  book,  and  signed  by  him.     Between 

nine  and  ten  o'clock  in  the  morning  of  the  24th  February, 

the  defendant  objected  to,  and  returned  the  sold  note  to 
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the  broker*  and  wholly  refused  to  deliver  the  gum ;  where-         1626. 
upon  this  action  was  brought. 

Law,  for  the  plaintiff.  The  question  in  this  case  is, 
whether  the  bought  and  sold  notes,  signed  by  the  broker, 
and  delivered  by  him  to  the  parties,  constituted  a  sufficient 
note  or  memorandum  of  the  bargain,  signed  by  an  agent 
duly  authorised,  within  the  meaning  of  the  Statute  of 
Frauds,  29  Car.  2,  c.  3,  s.  17 ;  or  whether  the  signature 
of  the  broker  to  the  entry  in  his  book,  was  necessary,  in 
order  to  make  the  contract  binding  upon  the  parties.  It 
was  decided  in  Simon  y.  Motives  {a),  and  that  decision 
was  recognised  and  confirmed  in  Hinde  v.  Whitehoust  (6), 
that  the  broker  is  the  duly  authorised  agent  of  both  the 
contracting  parties ;  and  it  was  ruled  by  Lord  Kenyon,  in 
Ruekery.  Camiraeyer  (c),  and  by  Gf66<,C.  J.,  in  Gumming 
▼.  Roebuck  (J),  that  the  bought  and  sold  notes  signed  by 
the  broker,  were  a  sufficient  memorandum  of  the  bargain. 
In  the  latter  case,  Gibbs,  C.  J.,  observed,  that  an  opinion 
had  been  somewhere  expressed,  that  the  entry  in  the  bro* 
ker's  book,  signed  by  him,  was  the  only  proper  evidence  of 
the  contract,  but  added,  that  it  had  been  over*ruled.  The 
case  to  which  the  learned  Judge  alluded,  was  doubtless 
that  of  Herman  Y.Neale  (e).  There  the  broker  signed  the 
entry  in  his  book,  and  afterwards  sent  bought  and  sold 
notes  to  the  parties.  It  was  contended  on  the  part  of  the 
defendant,  that  the  bought  and  sold  notes  were  delivered 
for  the  approval  of  the  parties,  and  that  until  that  ap- 
proval was  given,  there  was  no  binding  contract.  Lord 
EUenborougk  said,  that  the  entry  made  and  signed  by  the 
broker,  was  alone  the  binding  contract,  and  that  the 
bought  and  sold  notes  were  merely  copies  of  that  entry, 
which  would  be  binding  of  itself,  even  if  no  such  notes 
were  ever  sent  to  the  parties.    That  judgment,  however, 

(a)  3  Burr.  1921.     1  Bl.  Rep.  (c)  1  Esp.  105. 

599.  id)  Holt's  N.  P.  C.  172. 

(h)  7  East,  558.  (e)  2  Camp.  337. 
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1826.  most  be  taken  to  have  been  formed  with  reference  to  tbe 
particular  facts  of  that  individaal  case,  and  will  not  there- 
fore govern  the  present  ease,  because  there  is  this  material 
distinction  between  the  two — ^that  there  the  entfy  in  the 
brokerVbook  was  signed  by  the  broker^  whereas,  here  it 
is  not  signed  by  him  or  any  other  person.  In  tbe  subse- 
quent case  of  Powell  v.  Divett  (a),  the  entry  in  the  bro- 
ker's book  was  not  signed  by  him.  The  plaintiff  produced 
a  note  signed  by  the  broker,  but  as  that  appeared  to  have 
been  altered,  it  was  considered  not  admissible  in  etidence» 
and  the  plaintiff  was  nonsuited ;  but  the  nonsuit  pro- 
ceeded entirely  upon  that  ground,  and  it  was  not  con- 
tended that  the  note,  if  it  had  remained  unaltered,  would 
not  have  been  good  evidence  of  the  contract.  Atid  in  the 
very  recent  case  of  Grant  v.  Fletcher  {b\  Abbott,  C.  J.,  is 
reported  to  have  said,  that  if  the  bought  and  sold  notes 
had  both  been  isimilar,  and  both  been  signed  by  the 
broker,  they  would  probably  have  been  binding,  although 
the  memorandum  of  the  contract  in  the  broker's  book,  had 
not  been  signed. 

Chitty,  contri.  The  first  question  is,  which  Was  in- 
tended by  the  broker  to  be  the  original  tnemorandam  of 
the  Contract — the  entry  in  his  book,  or  the  bought  femd 
Md  notes.  If  the  entry  in  the  broker's  book  was  in- 
tended to  be  the  original  memorandum  of  the  contract, 
that  was  the  best  and  only  evidence  of  th)e  contract,  and 
the  bought  and  sold  notes  were  inadmissible :  and  then  as 
the  entry  in  the  broker's  book  was  not  signed,  it  was  not 
binding,  and  was  inadmissible  tdso,  so  that  there  was  in 
reality  no  evidence  of  the  contract  at  all.  The  case  of 
Powell  V.  Divett,  was  decided  entirely  upon  th«  ground  of 
fraud,  and  therefore  it  forms  no  authority  for  the  present 
case,  one  way  or  the  6ther.  Bat  Heyman  v.  Neale(c),  is 
decisive  in  favour  of  the  defendant,  for  there  Lord  Ellen-- 

(a)  15  Eas^  29.  C.  436. 

(6)  Ante,  vol.  viii.,  59.    5  B.  &  (c)  2  Camp.  337. 
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borough  said.  '*  after  the  broker  baa  entered  the  contract 
ID  bis  book,  neitber  party  can  recede  from  it  Tbe  bougbt 
and  sold  note  is  not  sent  on  approbation,  nor  does  it  con- 
fititnte  tbe  contract.  Tbe  entry  made  and  signed  by  tbe 
broker,  is  alone  the  binding  contract."  It  must  be  ad- 
mitted, that  in  Gumming  v.  Roebuck  (a),  Gibbs,  C.  J., 
mentioned  that  doctrine  of  Lord  Ellenborough\  as  having 
been  over<-mled ;  but  the  case  to  which  he  must  have 
alluded,  Dickinson  v.  lAlwalKJb),  does  not  go  that  length. 
There  the  broker  made  no  entry  in  his  book,  but  merely 
signed  and  delivered  to  the  parties  bought  and  sold  notes. 
It  was  contended,  on  the  authority  of  Hinde  v.  White- 
house  {c),  that  they  were  insufficient,  but  Lord  Ellenbo- 
rough  said,  ''  that  case  does  not  go  the  length  of 
deciding,  that  where  no  entry  is  made  in  the  broker's 
book,  the  bought  and  sold  notes  may  not  be  sufficient  to 
satisfy  the  statute."  Now  here  there  was  an  entry  in  the 
broker's  book,  though  it  was  not  signed  by  the  broker ; 
therefore,  there  is  a  material  distinction  between  the  two 
cases. 

The  case  was  argued  on  a  former  day  in  this  term, 
when  tbe  Court  took  time  for  consideration.  Judgment 
was  now  delivered  by 

Bay  LEY,  J. — It  is  found  by  tbe  special  case,  that 
VirgOy  tbe  broker^  was  authorised  by  the  defendant  to  sell 
the  gum ;  that  he  contracted  for  the  si^le  of  it  to  the  plain^ 
tiff;  that  he  made  an  entry  of  the  contract  in  his  broker's 
book,  but  did  not  sign  the  entry ;  and  that  he  afterwards 
sent  to  each  of  the  parties  a  copy  of  tbe  entry,  signed  by 
himself.  The  objpctiop  to  the  validity  of  the  contract,  i^ 
the  want  of  the  broker's  signature  to  the  entry  in  his 
bopk.  It  i^  plain  that  the  contract  was  made  in  such  a 
manner  as  rendered  it  binding  upon  the  defendant  within 
tl^e  provisions  of  the  Statute  of  Frauds,  and  it  can  only  be 

(a)  Holt's  N.  P.  C.  172.  (c)  7  East,  558. 

(6)  1  Stark.  Rep.  128. 
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1820.^  held  invalid,  therefore,  upon  the  ground  of  some  usage  or 
custom  of  merchants,  which  the  Court  may  recognise  as  ^ 
part  of  the  common  law.  The  special  case,  however,  does 
not  find  the  existence  of  any  such  usage  or  custom.  In, 
the  cases  bearing  upon  this  subject,  a  signed  entry  in  the 
broker's  book,  and  similar  signed  notes  delivered  to  the 
parties,  are  mentioned  as  forming  a  binding  contract;  and 
the  entry  is  spoken  of  as  the  original,  and  the  notes  as 
copies.  There  is  not,  however,  any  express  decision  that 
a  binding  contract  may  not  be  ^made  by  notes  properly 
signed,  where  the  entry  in  the  broker's  book  is  not  signed ; 
and  in  one  C2i8e,Gibbs,  C.  J.,  is  reported  to  have  said,  that 
a  supposed  decision  of  that  kind  had  been  over-ruled. 
Under  these  circumstances,  we  cannot  say  that  the  custom 
on  which  the  defendant  relics,  has  ever  been  adopted  by 
the  Courts,  as  part  of  the  law  of  merchants.  The  strong 
expressions  which  Judges  have  used  as  to  the  duty  of 
brokers,  to  sign  the  entries  in  their  books,  will  not  suffice 
for  such  a  purpose ;  nor  will  the  obligation  supposed  to 
be  laid  upon  them  when  licensed  to  practise  in  the  city  of 
London.  In  some  countries  brokers  are  established  under 
municipal  regulations,  by  which  punctuality  and  integrity 
in  their  dealings  are  insured.  A  regulation  compelling 
them  to  sign  the  entries  in  their  books,  would,  undoubt- 
edly, be  one  mode  of  insuring  these,  and  might  in  some 
cases  be  highly  useful,  as  furnishing  evidence  of  the  con- 
tract. We  are  all  of  opinion,  that  a  broker  ought  to  sign 
the  entry  in  his  book,  and  that  every  prudent  and  careful 
broker  will  do  so.  But  if-we  were  to  say  that  the  signa- 
ture of  the  broker  was  essential  to  the  validity  of  the  con- 
tract, we  should  be  going  further  than  the  Courts  have  as 
yet  gone,  and  might  be  laying  down  a  rule  calculated  to 
produce  inconvenience,  because  we  should  make  the 
validity  of  the  contract  dependent  upon  the  private  act  of 
an  individual,  of  which  the  contracting  parties  would  be 
ignorant>  and  by  which  a  fraudulent  or  negligent  man 
would  have  it  in  his  power  to  render  the  contract  valid  or 
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invalid  at  his  pleasure.     For  these  reasons,  we  are  of  opi- 
nion that  the  plaintiff  is  entitled  to  retain  bis  verdict. 

Judgment  for  the  plaintiff*. 
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1825. 


A.  M.  BiBGOOD  V.  Davies  and  another. 

UOWLING  on  a  former  day  obtained  a  rule  calling  on 
the  plaintiff*  to  shew  cause  why  the  bail  bond  given  by  the 
defendant,  Jeremiah  Davies,  should  not  be  delivered  up 
to  be  cancelled  upon  filing  common  bail,  on  the  ground 
that  he  was  privileged  from  arrest  by  virtue  of  his  ap- 
pointment, as  Qne  of  the  yeomen- warders  of  the  tower 
of  London.  The  affidavits  in  support  of  the  rule  stated, 
that  on  the  5th  February,  1819,  the  defendant  was  duly 
appointed  one  of  his  majesty's  yeomen,  or  warders  of  the 
tower,  by  virtue  of  a  wan;^nt  under  the  hand  and  seal 
of  the    lieutenant    of  the  tower  (a);   that  on  the   21st 


(a)  The  warrant  was  in  the  fol- 
lowing tenns : — **  W*  X.,  £&q.,  a 
general  of  his  majesty's  forces, 
lieutenant  of  his  majesty's. tower, 
London^  &c.  &c.  &c. 

Jeremiah  Davies, 

By  Tirtne  of  the  power  and  au- 
thority given  unto  me  by  his  ma- 
jesty, I  do  hereby,  in  the  absence 
of  the  constable,  constitute,  or- 
dain, and  appoint  you  J,  D.,  a 
yeoman,  waiter,  or  warder  of  the 
tower  of  Larulon,  you  behaving 
yourself  as  becometh  a  loyal  and 
£iithful  subject  and  servant  to  his 
majesty,  his  lawful  heirs  and  suc- 
cessors,, according  to  the  trust  re- 
posed in  you.  To  which  end  and 
purpose,!  do  hereby  signify  and  de- 
clare that  you  J.D,,  have  taken  the 


usual  and  accustomed  oath  of  a 
yeoman-warder.  You  are  to  re- 
ceive the  wages  and  fees  incident 
to  the  office  or  place  of  a  yeoman- 
warder,  and  to  enjoy  all  other 
duties,  profits,  emoluments,  and 
commodities,  with  all  ancient  pri- 
vileges to  the  same  belonging  or 
anywise  appertaining.  Amongst 
divers  others,  you  are  superseded 
from  arrests.  You  may  not  be 
restrained  of  your  liberty  or  de- 
tained prisoner  without  leave  first 
had  and  obtained  from  me.  You 
are  likewise  exempt  from  bearing 
any  parish  office,  as  churchwarden, 
collector,  constable,  scavenger,  or 
the  like.  Neither  are  you  charge- 
able with  any  kind  of  taxes  or 
payments,  (except  in  Court  only). 


Whei«a 
yeoman 
warder  of  the 
tower  of 
London  ^93 
arrested,  and 
put  in  special 
nail,  and 
thereby  ob- 
tained his 
liberation,  the 
Court  refused 
to  decide  on 
motion,  his    « 
right  to  be 
exempt  from 
arres^  even 
though  thes 
terms  of  hi 
warrant  gave 
him  that  pri- 
vilege. 
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October  last,  he  iras  arrested  at  the  suit  of  theplaintiff,  by 
tbe  sheriff  of  Middlesex;  that  on  being  arrested,* he  pro- 
duced his  appointment  to  the  sheriff's  officer,  and  claimed 
to  be  released  by  virtue  thereof,  but  that  the  officer  re- 
fused to  discharge  him ;  that  since  defendant's  appoint- 
ment he  had  from  time  to  time,  until  the  present  time, 
discharged  the  duties,  and  received  the  emoluments 
arising  from  the  office ;  that  the  pay  of  a  yeoman-warder  of 
the  tower  is  21/.  per  annum>  which  pay  he  had  since  the  time 
of  his  appointment  received,  and  did  now  receive;  that  the 
duties  of  the  office  require  a  constant  daily  attendance  in 
the  tower  of  London,  as  occasions  arise  which  are  signified 
by  the  lieutenant ;  that  as  such  yeoman-warder,  defendant 
was  required  to  attend  half-yearly  musters,  and  had 
attended  such  musters  accordingly ;  that  he  was  obliged 
to  be  in  daily  and  hourly  readiness  to  attend  on  his 
majesty's  person  to  the  House  of  Lords,  at  the  royal 
castle  and  palace  of  Windsor,  at  Carlton  Palace,  and 
wheresoever  his  majesty  might  please  to  command  his 
presence ;  that  he  was  subject  to  military  discipline,  and 
liable  to  divers  pains  and  penalties  in  case  of  non-at^ 
tendance  to  or  neglect  of  his  several  duties  in  the  tower ; 


as  other  his  majesty's  servants 
are.  You  are  not  to  be  em- 
panaelled  on  juries,  or  give  your 
attendance  at  assizes  or  sessions. 
Neither  are  you  to  watch,  or  ward, 
or  pay  for  doing  those  duties, 
with  divers  other  privileges  not 
herein  particularly  mentioned, 
which  as  his  majesty's  servant  you 
may  justly  pretend  to  enjoy,  which 
said  place  of  yeoman-waiter  or 
warder  of  the  tower,  together 
with  all  proGts,  commodities,  emo- 
luments, and  privileges  above  spe- 
cified and  thereunto  belonging, 
you  are  to  hold,  possess,  and  ea- 
joy,  for  and  during  the  royal  will 
and  pleasure  of  our  sovereign 
lord  the  king.    And  I  do  hereby 


require  all  persons  whom  these 
presents  shall  or  may    concern, 
that  they  do  take  notice  hereof, 
and  commit  no  act  or  thing  what- 
soever, that  may  any  way  infringe 
or  violate  the  privileges  of  you  the 
said  J.  D.,  as  they  tender  bis  ma- 
jesty's service,  and  will  answer  the 
contrary  at  their  peril.       Given 
under  my  hand  and  seal  of  the 
tower,  this  5th  day  of  Februaryy 
in  the  59  Geo.  3,  A.  D.  1810. 
(Signed)         W.  L.        (L.S.) 
General  Lieutenant  of  the 
Tower. 
By  the  Liejitenant's  command,. 
J.  H.  Ehrington, 
l^ajor  commander 


MICHAELMAS    TERM,    SEVENTH    GEO.  IV.  155 

that  it  was  the  special  duty  of  yeomen-warders  to  keep  in         i826. 
safe  custody  all  state  prisoners  committed  to  the  tower; 
that  on  a  late  occasion^  when  Thistlewood  and  other  pri- 
soners were  committed  to  the  tower  on  charges  of  high 
treason,  defendant  with  other   yoomen-warders  had  the 
charge  of  the  safe  keeping  of  those  persons  during  a  period 
of  six  weeks,  day  and  night ;  that  on  dirers  other  occasions 
since    his    appointment,    defendant  had  discharged  the 
duties  of  his  office  when  called   upon  so  to  do;   that 
amongst  other  duties  to  which  he  was  liable  in  rotation 
with  other  yeomen-warders,  was  that  of  keeping  nightly 
watch  and  guarding  the  gates  of  the  tower ;  that  when  on 
duty,  defendant  could   not  leave  the  tower  without  the 
leave  and  licence  of  the  lieutenant  or  other  superior  officer 
in  comm^md ;  that  when  not  on  duty  he  could  not  change 
at  any  time,  for  any  period  or  for  any  purpose  or  business 
whatsoever,  his  place  of  residence  (which  was  registered 
with  the  proper  officer  at  the  tower),  without  first  giving 
notice   thereof;    that  whenever  private    business  might 
require  him  to  leave  his  residence,  even  for  the  shortest 
^leriod,  he  was  under  the  necessity  of  specifying  to  what 
place  he  was  going*  in  order  that  he  might  give  his  speedy 
attendance  at  die  tower  in  case  of  any  exigency  arising ; 
that  upon  defendant  being  arrested,  he  took  out  a  sum- 
mons before  the  Lord  Chief  Justice  for  the  purpose  of 
obtaining   his  discharge;   that  upon  that  occasion  the 
Locd  Chief  Justice  expressed  some  doubt  as  to  the  pro* 
priety  of  granting  an  ordef ,  and  referred  the  defendant  to 
the  Coart,  whereupon  defendant  gave  a  bail  bond.    The 
affidavits  in  answer  to  the  application,  stated,  that  at  the 
time  the  defendant  was  arrested,  the  officer  told  him  that 
the  plaintiff  did  not  wish  to  have  him  taken  into  cnstody, 
and  would  be  satisfied  if  he  entered  a  common  appearance, 
but  that  the  defendant  refused  to  do  tiiis,  and  insisted 
upon  his  privilege  from  arrest,  whereupon  the  officer  took 
him  into  custody,  but  offered  to  take  him  to  his  own 
attorney's  office  to  execute  a  bail  bond,  which  he  declined 
doing. 
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1826.  Scarlett  now  shewed  cause,  and  contended,  that  as  the 

defendant  was  not  now  in  actual  custody,  and  as  the 
king's  service  was  in  no  degree  prejudiced  by  his  arrest, 
the  Court  would  not,  in  this  summary  manner,  pro- 
pound any  opinion  as  to  the  privilege  which  the  defendant 
claimed,  but  would  leave  him  to  sue  out  his  writ  of  pri* 
vilege,  as  in  the  case  of  Luntley  v.  Battyne  {a).  The  Court 
stopped  him,  and  called  upon 

Tindal,  S.  G.,  Dowling,  and  Chitty,  contril.  This  case 
is  distinguishable  from  Luntley  v.  Battyne,  and  Tapley  v. 
Battyne  (i),  because  there  the  privilege  claimed  was 
doubtful,  and  the  defendant  was  not  a  servant  in  ordinary 
with  fee.  Here  the  privilege  is  clearly  expressed  in  the 
very  terms  of  the  defendant's  warrant,  and  he  is  a  servant 
in  ordinary  with  fee.  The  defendant  actually  discharges 
the  duties  of  the  office  in  person,  and  it  is  not  an  honorary 
privilege.  It  is  true  that  the  privilege  of  being  free  from 
arrest,  is  for  the  king's  service,  and  not  for  the  advantage 
of  the  private  individual ;  but  this  defendant  is  precisely 
in  the  situation  of  a  domestic  servant  of  the  king,  and 
may  be  called  upon  at  a  moment's  notice  to  attend  his 
majesty's  person,  on  state  as  well  as  other  occasions.  If, 
therefore,  the  freedom  from  arrest  is  to  be  allowed  in  any 
case,  this  is  the  very  case  in  which  it  ought  to  receive  the 
sanction  of  the  Court.  The  defendant's  is  not  a  mere 
honorary  office ;  he  is  in  constant  attendance  at  a  royal 
palace ;  he  is  paid  and  clad  by  his  majesty,  and  is  to  all 
intents  and  purposes  the  king's  domestic  servant.  In 
Batson  v.  M*  Clean  (c),  it  waslield,  that  no  arrest  can  take 
ylace  in  the  tower ;  but  in  that  case  there  was  no  warrant 
granted  for  the  immunity  of  the  defendant  from  arrest. 
Here  the  defendant  is  exempted  by  the  terms  of  the 
warrant,  and  the  Court  observed  in  that  case,  "  yeomen- 
warders  are  exempted  from  arrest,  but  then  they  are 
expressly  exempted  by  the  terms  of  their  warrant."    They 

(a)  2  B.  &  A.  234.  (6)  Ante,  yoI.  i.  79.  (c)  2  ChiUy,  48. 
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cited  Peggt^s  Curialia,  76 ;  Sard  v.  Forrest  (a),  Tidd's 
Practice,  8th  Ed.  192,  193. 

Abbott,  C.  J. — If  this  person  were  actually  in  costody, 
80  that  his  majesty  would  be  likely  to  lose  the  benefit 
of  his  services  if  they  were  required ;  or  if  the  party  him- 
self was  likely  to  incur  a  forfeiture  of  his  office  by  reason 
of  his  being  prevented  from  discharging  the  duties  of  the 
office,  there  might  be  some  ground  for  contending  that  the 
Court  should  decide  the  question  of  privilege  on  motion ; 
but  it  appears  that  the  defendant  is  not  in  custody.  When 
he  was  arrested,  he  was  informed  that  if  he  would  put 
in  common  bail,  not  special  bail,  the  plaintiff  would  be 
satisfied;  but  no,  he  did  not  think  proper  to  do  so,  he 
chose  to  put  in  special  bail ;  and  he  said  he  would  insist 
upon  his  privilege.  Under  these  circumstances,  I  think 
we  shall  best  exercise  our  discretion  in  forbearing  to  decide 
the  question  of  privilege  upon  motion,  and  leaving  the 
defendant  to  the  ordinary  legal  mode  in  which  such  ques- 
tions are  decided,  namely,  by  bringing  his  writ  of  privilege, 
if  he  thinks  that  the  privilege  can  be  so  enforced  (6). 

HoLBOYD,  J.,  and  Littledale,  J.,  concurred. 

(a)  Ante,  vol.  ii.,  250.  1  B.  &  (b)  Bayley^  J.,  was  gone  to 
C.  139.  chambeis. 


Feabne  t?.  Wilson. 

This  was  a  mle  calling  on  the  defendant's  attorney      To  attend- 
to  shew  cause  why  his  bill  of  costs  should  not  be  referred  Jj°^  ^  ^  j^j[_ 
to  the  Master  for  taxation.     It  was  admitted,  that  all  the  uu-house, 

items  in  the  bill,  except  one,  were  not  taxable,  and  the  bail-bond,  and 

obtaining  his 
release,  is  a  taxable  item  in  an  attorney's  bill,  as  a  charge  at  law  within  the  statute,  2 
GtOy  3,  c.  23,  s.  23. 
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question  was^  whether  thajt  one  did  not  drjiw  all  the  others 
after  it.    The  item  was  as  follow : — 

"  Yourself  ats  Feame;  same  ats  Burwash,  13th  De- 
cember, 1825.  Attending  yon  and  your  bail  at  Radford's 
Lock-up-housej  in.  Carey  Street,  And  obtaining  your  release 
on  guaranteeing  the  responsibility  of  your  bail,  and  filling 
up  the  bonds.     Engaged  one  hour  aad  a  half,  1/.  W 

R.  Bayly  shewed  cause. against  the  rule.  The  item  in 
question  does  not  make  the  attorney *s  bill  taxable,  inasmuch 
as  it  is  not  a  charge  for  any  ^ thing,  done  at  law  or  in  equity, 
within  the  meaning.of  the  statute  2  Geo.  2,  c.  23,  s.  23. 
This  is  not  a  charge  in  a  cause,  nor  is  it  for  any  thing 
done  in  order  to  the  commencement  or  defence  of  a  suit 
at  law  or  equi^.  The  case  of  Burton  j.  Chatter  ton  (a), 
is  in  priqciple  decisive  of  this.  In  that  case  it  was  de- 
cided, that  a  charge  fpr  preparing  an  affidavit  of  a  peti- 
tioning creditor's  debt,  and  bond  to  the  Chancellor,  in 
order  to  the  suing  out  a  commission  of  bankruptcy,  was 
pot  a  taxable  item  in  an  attorney's  bill  within  the  o(ieaniog 
of  the  statute,  it  appearing  that  the  affidavit  had  not  been 
sworn,  nor  had  the  commission  issued.  The  Nisi  Prius 
case  of  Sanderson  v.  Brown  (b),  will  be  cited  on. the  other 
side,  as  an  authority  to  shew  that  an  attorney's  bill,  con- 
taining a  charge  for  preparing  a  warrant  of  attorney,  with 
a  view  to  business  to  be  done  in  court,  was  taxable ;  but  in 
Burton  v.  Chatterton,  the  authority  of  that  case  was 
doubted.  Here  it  does  .jQ^Qt. appear  that  the  attorney, 
whose  bill  is  sought  to  be  taxed,  was  an  attorney  in  any 
suit  whatever,  and,  therefore,  there  is  no  pretence  for 
saying  that  his  bill  is  taxable.  All  that  the  attorney  did 
was,  to  fill  up  the  bail  bond,  which  was  no  part  of  his 
business  to  do,  but  properly  belonged  to  the  shenfPs  officer. 

LaweSf  contr^.  From  the  very  terms  of  the  item,  it  cannot 
be  doubted,  that  the  attorney  was  acting  in  that  character 
(a)  3  B.  &  A.  486.  (5)  4  Campbell,  68. 
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when  he  appeared  for  tbe  defendant,  and  did  what 
necessary  for  his  liberation,  iu  a  case  in  which  a  suit  had 
been  commenced  against  him.  If  so,  then  the  statute 
comes  into  operation.  It  is  not  necessary  that  the  charge 
should  be  for  costs  in  a  cause  actually  at  issue.  The 
statute  is  to  receive  a  liberal  interpretation  in  favour  of  the 
paity  to  be  charged,  inasmuch  as  the  only  regular  mode 
in  which  an  attorney's  bill  can  be  taxed,  is,  by  referring  it 
to  the  officer  of  the  Court,  to  judge  of  its  reasonableness. 
But  the  case  of  Winter  v.  Payne  (a),  is  an  authority  in 
point.  There  it  was  held,  that  an  item,  charging  a  client 
with  drawing  and  engrossing  an  affidavit  of  debt,  in  order 
to  hold  a  person  to  bail,  and  attending  to  get  the  deponent 
sworn  thereto,  rendered  the  bill  subject  to  taxation.  In 
Eiparte  Prickett  (6),  a  dedimus  potestatem,  charged  in 
an  Attorney's  bill,  was  held  to  be  sufficient  to  render  the 
whole  taxable,  though  the  remaining  charges  were  for 
business,  as  a  conveyancer.  And  in  the  late  case  of  WiUon 
V.  Gutteridge  (c),  where  a  bill  consisted  merely  of  a  charge 
for  drawing  a  warrant  of  attorney,  and  attending  a  de- 
fendant respecting  it,  the  Court  ordered  it  to  be  referred 
to  taxation,  and  at  the  same  time  observed,  that  independ- 
ently of  the  statute,  they  still  retained  the  power,  and  had 
constantly  exercised  the  right,  at  common  law,  of  directing 
taxation  of  any  attorney's  bill. 

Abbott,  C.  J. — Attending  to  the  provisions  of  the 
statute,  the  question  is,  whether  this  item  comes  within 
the  words  "  fees,  charges  and  disbursements,  at  law  or 
equity."  Is  this  a  charge  at  law?  It  certainly  is  a 
charge  for  something  done  by  the  attorney  in  the  progress 
of  a  suit.  The  defendant  is  arrested  and  taken  to  a  lock- 
up-house. The  attorney  is  sent  for,  and  he  does  what  is 
requisite  to  obtain  his  client's  liberation.  He  fills  up  the 
bail-bond,  and  gives  a  guaranty  for  the  sufficiency  of  the 

(a)  6  T.  R.  S45.  (c)  Ante,  vol.  iv.,  736.    3  B.  & 

(6)  1  N.  R.  266.  C.  157. 
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bail.  It  is  said  to  be  no  part  of  the  duty  of  an  attorney 
to  fill  up  a  bail-bond,  and  that  the  duty  properly  belongs 
to  the  sheriff's  officer ;  but  if  an  attorney,  being  sent  for 
by  his  client,  chuses  to  fill  the  bond  up,  and  thinks  it  right 
to  make  a  charge  for  what  he  has  done,  and  make  a  profit 
of  it,  I  think  we  must  consider  him  (as  he  does  himself) 
as  acting  in  the  character  of  an  attorney,  and  therefore, 
that  his  bill  is  taxable.  The  attorney  clearly  considers 
himself  as  acting  in  the  character  of  attorney,  from  the 
very  terms  in  which  the  charge  is  made. 


The  other  Judges  concurred. 


(a)  Vide  Anon^nous,  2  Chit. 
Rep.  155.  Weld  t.  Crawford,  2 
Stark.  538.  Coilhu  v.  Nkhokon, 
2  TauDt.    321.      Lee  y.    Wikon 


Rule  absolute  (a). 


Chit  63.  NuttaU  y.  Marry  ante, 
vol.  iii.  33.  Tidd.,  8  £d.  328,  et 
seq.,  and  1  Archbold's  Prac.  29 
&31. 


The  King  v.  The  Inhabitants  of  St.  Margaret's, 
King's  Lynn. 

1  wO  Justices  for  the  county  of  Norfolk,  by  order,  re- 
moved John  Cotton,  Sarah  his  wife,  and  their  five  children, 
from  the  parish  of  St.  Margaret's  in  King's  Lynn,  to  the 
parish  of  Wolferton.  The  sessions,  on  appeal,  quashed 
the  order,  subject  to  the  opinion  of  this  Couit  upon  the 
following  case. 

It  was  proved  that  one  Hoadky,  a  shoemaker,  a  friend 
of  the  pauper's  mother's  family;  applied  to  her,  and  offered, 
if  she  would  agree  to  his  proposal,  that  he  would  take  her 
son,  then  a  boy,  to  learn  his  business ;  but  there  were  no 
indentures  on  account  of  her  poverty ;  the  pauper  was  to 

mother  consented,  and  the  boy  served  four  years  upon  those  terms.  No  indentures 
were  executed,  on  account  of  the  poverty  of  the  mother;  and  no  premium  was  paid  : — 
Held,  diat  this  was  Dot  a  contract  of  hiring  and  service,  but  a  defective  contract  of 
apprenticeship,  and  that  the  pauper  gained  no  settlement  by  service  under  it. 


A  shoe- 
maker pro- 
posed to  the 
mother  of  a 
pauper,  a 
boy,  to  take 
him  to  learn 
his  business. 
The  boy  was 
to  serve  four 
years,  was  to 
board  and 
lodge  with  his 
moUier,  and 
was  to  have 
half  what  he 
earned.  The 
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senre  fur  four  years*  to  board  and  lodge  with  his  mother  in         ^^26. 
St.  Margaret's,  in  Lynn,  and  to  have  half  what  he  earned.     ^^^  j^)^^ 
The  pauper  entered  upon  this  service ;  workedi  in  the  shop  y- 

with  the  apprentices ;  did  not  stay  with  his  master  on,  a  iNBABiTAim 
Sunday,  and  was  not  required  to  do  any  work  but  in  the    ^  ^^'^^^^ 
shop.     The  pauper  continued  in  the  service  four  years.  Kino's  Ltmv. 
boarding  and  lodging  in  St.  Margaret's,  Lynn.  Some  time 
after  entering  upon  the  service,  Hoadley  sent  the  following 
writing  by  the  pauper  to  his  mother,  which  was  neither 
stamped  nor  signed: — *'  An  agreement  drawn  up  between 
Mrs.  Cotton  and  Thomas  Hoadley,  that  .the  said  Thomas 
Hoadley,  is  to  find  her  son,  John  Cotton,  work  for  four 
years,  and  he  is  to  have  half  what  he  earns  all  the  four 
years ;  and  Mrs.  Cotton  to  find  her  son  John  Cotton  every 
thing  else  during  the  four  years.''    The  Court  of  Quarter 
Sessions,  considering  the  pauper  gained  a  settlement  by 
hiring  and  service,  quashed  the  Order  of  Removal. 

Alderson,  in  support  of  the  order  of  sessions.  This  is  a 
contract  of  hiring  and  service,  and  not  a  defective  contract 
of  apprenticeship.  The  terms  of  the  agreement  clearly 
shew  that  the  parties  intended  to  create  the  relation  of 
roaster  and  servant,  and  not  the  relation  of  master  and 
apprentice.  The  undertaking  by  Hoadley  to  find  the  pau- 
per work  for  four  years,  is  of  itself  a  contract  of  hiring  and 
service.  The  agreement  to  teach  the  pauper  the  business, 
does  not  constitute  him  an  apprentice.  The  instruction 
may  have  been  given  as  a  partial  remuneration  for  service, 
without  creating  an  apprenticeship ;  Rex  v.  Little  Bolton 
(a);  and  a  settlement  may  be  gained  as  an  hired  servant, 
although  the  object  of  the  agreement  and  service  be  to 
learn  a  trade,  Rex  v.  Hitcham  (6).  The  fact  that  no 
premium  was  paid  in  this  case,  is  of  itself  almost  conclusive 
to  shew  that  no  apprenticeship^  was  intended.      Rex  ▼. 

(a)  Cald.  367.    2,  Bott  221.  (6)  Burr.  S.  C.  489. 

pi.  2d4. 
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Bilborough  (a),  and  Rex  v.  St.  Mary  Kidwelly  {b\  wen 
cases  extremely' similar  to  the  present  in  all  their  circum- 
stances, except  that  in  each  of  them  a  premium  was  paid, 
and  it  was  held  in  both  that  the  contract  was  one  of  de- 
fective apprenticeships  but  in  RexY.  Burbach  (c),  where  no 
Kisg's  Lyvk.  premium  was  paid,  and  where  the  facts  in  other  respects 
resembled  the  facts  of  this  case,  the  contract  was  held  to 
be  one  of  hiring  and  service. 


The  Kiso 
o. 

»      The 
Imbabitavts 
of  St.  Mar. 

GA&ET.'Sy 


'  Marryat  and  Manning,  contr^.  The  contract  in  this 
case  is,  both  in  intention,  and  in  terms,  a  defective  con- 
tract of  apprenticeship.  In  Rex  v.  Little  Bolton  {d), 
nothing  was  said  from  which  an  apprenticeship  could  be 
implied ;  and  in  Rex  v.  Ecclesion  (e).  Lord  Ellenborough 
declared  that  he  was  not  convinced  by  the  reasoning  of 
that  case,  and  that  if  the  point  was  new,  he  should  think 
otherwise ;  and  **  that  where  the  contract  was,  that  the 
master  should  teach  the  other,  a  trade,  and  the  latter  was 
to  do  nothing  ulterior  the  employment  in  that  trade,  it  was 
a  contract  apprendre,  in  the  true  sense  of  the  word."  The 
true  criterion  is,  whether  the  contract  is  that  the  one  party 
shall  teach,  and  the  ojther  learn  a  trade  ;  Rex  v.  Raihham 
(/),  Rex  V.  Mountsorrell  (g);  and  in  the  former  of  those 
cases.  Lord  Kenyon  said,  **  no  technical  words  are  neces- 
sary to  constitute  the  relation  of  master  and  apprentice, 
nor  is  it  necessary  that  there  should  be  any  premium  given 
to  the  master.'^  The  contract  here,  was  for  the  master  to 
teach;  and  the  pauper  to  learn,  a  trade,  and  that  contract 
would  have  been  perfected  by  the  execution  of  an  indenture, 
except  for  the  poverty  of  the  mother. 


Bayley,  J. — It  seems  to  me,  that  the  contract  in  this 


(fl)lB.  &A.  115. 

(6)  Ante,  vol.  iv.,  309.    2  B. 
&  C.  750. 

(c)  1  M.  &  S.  370. 

(£0  Cald.  367.     2  Bott.  221. 
pi.  264. 


(e)  2  East,  298. 
(/)!  East,  531. 
(g)  2  M.  8c.  S.  460. 
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ease  was  a  defectlYe  contract  of  apprenticeship,  and  not  a 
contract  of  hiring  and  service.  ^  Every  ease  of  this  nature  The  kno 
must  be  determined  with  reference  to  its  own  pecnliar  ^ 
circumstances^  Where  it  appears  from  ^all  the  circum-  IssABiTAKn 
stances  that  the  parties  at  the  time  of  making  the  contract  ^^^oiiw^s"" 
intended  to  create  the  relation  of  master  and  appfentice,  Kivo'sLtvm* 
the  contract  must  be  construed  as  one  of  apprenticeship^ 
and  then  if  it  is  a  defective  apprenticeship,  no  settlement 
can  be  gained  by  service  under  it  Where,  on  the  other 
hand,  it  appears  that  the  parties  intended  to  create  the 
relation  of  master  and  servant,  the  contract  must  be  con« 
stmed  as  one  of  hiring  and  service,  and  a  settlement  will 
be  gained  by  service  under  it. .  The  payment  of  a  premium 
is  cogent  evidence  to  show  that  an  apprenticeship  was 
intended ;  but  it  is  not  conclusive,  and  much  less  is  {he 
absence  of  a  premium,  evidence  to  shew  that  a  contract  of 
hiring  and  service  was  intended.  The  written  agreement, 
in  this  case,  not  having  been  signed  or  stamped,  must  be 
laid  entirely  out  of  consideration,  and  the  original  verbal 
contract,  between  the  master  and  'the  pauper's  mother, 
must  alone  be  looked  to  a&  evidence  of  the  real  intention 
of  the  parties.  The  proposal,  and  consequently  the  pur- 
pose of  the  master,  was  to  teach  the  pauper  his  trade ; 
and  the  pauper  was  to  serve  him  four  years  for  that 
purpose,  was  to  have  half  of  what  he  earned,  and  was  to 
board  and  lodge  with  his  mother.  No  indentures  were 
executed,  on  account  of  the  poverty  of  the  mother ,  but 
the  very  fact  that  the  execution  of  indentures  was  thought 
of,  though  not  realised,  shews  clearly  that  the  parties  did 
not  contemplate  the  mere  relation  of  master  and  servant, 
but  did  contemplate  the  relation  of  master  and  apprentice. 
The  case  of  Rex  v.  Little  Bolton  (a),  certainly  comes 
very  near  the  present.  There  the  pauper  proposed  to  the 
master,  who  was  a  weaver,  to  teach  hini  to  work  coun- 
terpanes.    The  object  of  the  pauper,  therefore,  was  to  be 

(a)  Cald.  367.      2  Bott  221.  pi.  264. 
M    2 
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1826.        taught  a  trade,  but  the  master  agreed  to  teach  him  only 
Jr^^'      upon  the  condition  that  he  should  work  for  a  given  period* 
V.  In  many  cases,  the  object  of  the  party  hiring  himself  is  to 

Inhabitants  ^^^^^  ^  particular  trade,  and  the  instruction  which  he  re- 
of  St.  Mar-  ceives,  is  given  as  a  partial  remuneration  for  his  services* 
King's  Lynn.  '^  ^^  ^*  Burbach  (a)  it  was  agreed,  that  the  pauper 
should  work  for  two  years,  and  have  what  he  earned, 
allowing  his  master  so  much  per  week  for  teaching  him. 
The  Court  held  that  to  be  a  contract  of  hiring  and  service 
but  upon  the  ground,  that  there  was  nothing  to  shew  that 
the  parties  had  intended  to  create  the  relation  of  master 
and  apprentice.  Here  the  relation  of  master  and  ap- 
prentice was  evidently  contemplated,  and  indentures  would 
have  been  executed  but  for  the  pover^  of  the  pauper's 
mother  ;  and  on  that  ground  I  am  of  opinion  that  the  con- 
tract here  was  a  defective  contract  of  apprenticeship,  the 
service  under  which  conferred  no  settlement.  The  order 
of  sessions,  therefore,  must  be  quashed. 

HoLBOTD,  J. — I  am  of  the  same  opinion.  I  think  the 
intention  of  the  parties,  in  this  case,  was  to  create  the 
relation  of  master  and  apprentice ;  or,  at  least,  that  there 
is  not  evidence  to  justify  us  in  saying,  that  they  intended 
to  create  the  relation  of  master  and  servant.  The  case 
states  that  the  master,  a  shoemaker,  applied  to  the 
pauper's  mother,  and  offered  her,  if  she  would  agree  to  his 
proposal^  to  take  her  son,  then  a  boy,  to  learn  his  business. 
The  proposal  was  to  teach,  and  the  mother  was  to  consider 
whether  she  would  accept  that  proposal.  The  condition 
upon  which  the  master  proposed  to  teach  the  pauper  was, 
that  the  pauper  should  serve  four  years.;  and  the  purpose 
for  which  the  pauper  was  to  serve  four  years  was,  that  he 
might  learn  the  business.  Under  such  circumstances  I 
think  the  sessions  were  not  warranted  in  finding  that  the 
relation  of  master  and  servant  existed  in  this  case,  or  that 
the  pauper  served  in  the  character  of  servant,  and  not  of 

(a)  1  M.  &  S.  370. 
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ap}»eiitice ;  for  the  mere  fact  of  service  is  not  enough  to 

constitute  the  relation  of  master  and  servant.  ^   „ 

The  KiMO 

LlTTLBDALB,  J.,  COnCUTred.  ImhaI^taiits 

of  St.  MAifc- 
Order  of  sessions  quashed.       King's  Lrinr. 


Sophia  Ntb,  spinster,  Hbnby  Nyb  and  Charles 
NvB,  infants,  by  the  said  Sophia  Nye,  their  mother 
and  next  friend  v.  Moselby. 

His  Honor;  the  Vice  Ch&ncellor,  sent  the  following  case      Where  a 

for  the  opinion  of  this  Court :—  '  ^uJiT^ 

In  the  year  1808,  Sophia  jN[ye  became  the  servant  of  with  his  wife, 

John  Moseley,  "jaiud  continued  to  live  in  his  family  in  the  with  a  single 

capacity  of  cook,  until  the  year  1812.    John  Moseley  was  T^°^^  "^^^ 

at  the  time  of  Sophia  Nye*B  becoming  his  servant,  and  has  was  married, 

ever  since  continued  to  be,  a'married  man,  living  with  his  mination  of*'" 

wife,  but  had  at  the  time  aforesaid,  ceased  to  have  sexual  the  illicit  in- 

intercourse  with  his  wife,   by  medical  advice.     In  the  her a^^ndto* 

course  of  the  year  1810,  a  cohabitation  took  place  between  secure  thepay- 

John  Moseley  and   Sophia   Nye,   previously  to  which,  Duityforthe 

Sophia  Nye  had  always  conducted  herself  with  propriety  ««PPortof  her- 

and  morality,  and  she  continued  to  live  in  John  Moseley's.  children,  the 

famUy,  and  to  cohabit  with  him  until  the  year  1812,  when  S^^I^Wta. 

he  provided  and  fitted  up  a  cottage  for  her  in  the  neigh-  tion :— Held, 

bourhood  of  his  residence,  and  she  removed  to,  and  resided  ^t  law  m^ghT 

at  such  cottage,  and  xohabited  with  him  there  until  the  ^*  maintained 

,  ^ ,  _       ,       ,  /.         1        11-.  o     . .  on  the  bond  to 

year  1816.    In  the  course  of  such  cohabitation,  Sophia  recover  the 

Nye  was  delivered  of  one  child,  and  was  at  the  determi-  *"^*"  ^^  *^® 
nation  thereof,-  in  a  state  of  pregnancy,  and  has  since 
been  delivered  of  another  child.  In  1816,  John  Moseley 
determined  such  cohabitation,  and  at  the  time  of  deter- 
mining such  cohabitation,  he  executed  a  bond  to  the  said 
Sophia  Nye,  conditioned  for  the  payment  of  an  annuity  of 


annuity. 


"^y 
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1826.  100/.  to  her,  for  the  term  of  her  natural  life,  and  for  the 
payment  of  600/.  each  to  the  said  children  at  his  death. 
The  annuity  is  unpaid  for  one  year.  The  question  for  the 
opinion  of  ^this  Court  is^  whether  the  circumstances  of  the 
case  afforded  to  John  Moseley  a  good  ground  of  defence  at 
law,  to  an  action  brought  by  Sophia  Nye  against  him, 
upon  the  bond  to  recover  the  arrears  of  the  annuity. 

Storks  for  the  plaintiff.  The  question  sent  by  the  Vice 
Chancellor  for  the  opinion  of  this  Court,  must  be  an- 
swered in  the  negative*  If  otherwise,  it  can  only  be  on 
the  ground,  that  a  married  man  is  not  bound  in  law  to 
make  any  provision  for  a  woman  whom  he  has  seduced 
and  cohabited  with,  whilst  the  matrimonial  contract  sub- 
sisted between  him  and  another  woman.  To  lay  down  so 
general  a  proposition,  would  be  productive  of  the  most 
serious  consequences,  violating  the  dictates  of  humanity, 
contrary  to  good  policy,  and  in  opposition  to  the  principle 
of  decided  cases.  It  is  to  be  observed,  that  the  consider- 
ation for  the  bond  in  this  case,  is  past  cohabitation,  and 
on  that  general  ground  it  may  be  upheld,  according  to  the 
cases  of  Walker  v.  Perkins  (a),  Turner  v.  Vaughan  (6), 
and  Lady  Con's  case  (c).  The  general  rule  undoubtedly 
is,  that  if  the  consideration  be  for  a  future  state  of  concu- 
binage, it  would  be  void  ;  but  where  the  illicit  connexion 
has  ceased,  the  rule  is  otherwise.  The  question  then  is, 
whether  the  circumstances  of  the  defendant  being  a  mar- 
ried man  at  the  time  of  the  illicit  cohabitation,  and  that 
the  woman  knew  that  fact,  take  this  case  out  of  the  ge- 
neral rule.  Probably  it  will  be  insisted  on  the  other  side, 
that  it  does,  and  reliance  will  be  placed  upon  the  case  of 
Priest  V.  Parrott  (d),  as  an  authority  in  point ;  but  it  does 
not  appear  from  the  circumstances  of  that  case,  as  reported, 
whether  the  bond  was  given  in  consideration  of  a  future 
immoral  intercourse.     Here  that  circumstance  is  expressly 

(a)  3  Burr.  1568.  (c)  3  Peere  Wms.  339. 

(6)  2  Wils,  339.  Id)  2  Ves.  160. 
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negatived^  for  the  bond  waa  not  given  until  after  the  con*  i836. 
nexion  had  ceased.  It  cannot  be  denied,  that  the  motive 
for  giving  this  bond  was  praiseworthy,  namely^  to  make 
some  compensation  to  the  woman  for  the  injury  she  had 
sustained  by  his  means ;  and  shall  it  be  said,  that  a  man, 
under  any  circumstances,  shall  be  prohibited  from  repair* 
ing  the  wrong  that  he  has  committed  ?  The  case  of 
Atmandale  ▼.  Harris  (a),  goes  in  principle  the  whole  length 
of  the  argument.  In  that  case>  the  Marquis  of  Ammndak 
had  seduced  a  virtuous  woman,  and  had  a  child  by  her. 
He  gave  her  a  written  obligation  to  pay  her  a  sum  of 
2000/.  after  his  deaths  to  enable  her  to  purchase  an 
annuity  for  her  and  the  dhild  for  their  lives,  and  a  court 
of  Equity  compelled  the  performance  of  the  contract. 
Certainly  it  does  not  appear  from  the  report  of  that  case, 
that  the  Marquis  was  a  married  man  at  the  time  of  the 
seduction,  but  there  Lord  Hardwicke  said^  "  if  a  man  does 
mislead  an  innoicent  woman,  it  is  both  reason  and  justice 
that  he  should  make  her  a  reparation.''  The  case  of 
Spicer  v.  Hayward  (6),  is  however  an  authority  expressly 
in  point.  In  that  case,  the  plaintiff  being  a  married  man, 
during  the  marriage,  seduced  his  wife's  sister,  by  whom 
he  had  several  children.  For  the  purpose  of  providing  for 
her  and  the  children,  he  executed  several  money  bonds, 
and  these  bonds  being  put  in  suit,  he  filed  a  bill  of  injunc- 
tion to  restrain  proceedings,  and  suggested  that  the  bonds 
were  given  without  any  valid  consideration,  but  the  Court, 
after  argument,  dismissed  the  bill  with  costs.  Public 
policy,  and  the  interests  of  morality  suggest  the  propriety 
of  enforcing  bonds  given  upder  such  circumstances,  be- 
cause if  they  could  not  be  enforced,  an  inducement  woUld 
be  thereby  held  out  to  the  parties  to  continue  the  same 
vicious  course  of  life,  instead  of  returning  to  the  paths  of 
decency  and  virtue.  On  the  principle  that  this  bond  was 
given  after  the  cohabitation  had  ceased,  it  is  contended, 
that  it  may  be  enforced  in  a  court  of  Law,  even  though 

(a)  2  Peere  Wms.  422.  (6)  Chaa.  Prec.  1 14. 
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1836.        the  cohabitation  took  place  whilst  the  obligor  was  a  mar- 
Ntk         ^^  man, 

V. 

MosELET.  Lovatt,  contril.  The  circamstances  stated  in  the  case 
afford  the  defendant  It  good  defence  to  an  action  at  law 
upon  the  bond  to  recover  the  arrears  of  the  annuity.  The 
fact  that  the  obligor  was  a  married  man,  and  known  to  be 
such  by  the  obligee,  during  the  cohabitation,  renders  the 
bond  absolutely  void.  This  is  not  a  mere  voluntary  bond," 
which  it  is  not  denied  would  be  valid  either  at  law  or  in 
equity.  It  is  conceded  on  the  other  side,  and  cannot 
indeed  be  denied,  that  a  bond,  the  consideration  for 
which  is  future  cohabitation,  would  be  void;  but  upon 
what  principle  is  that  doctrine  founded  ?  Because  of  the 
tendency  which  such  bonds  have  to  encourage  vice  and 
profligacy.  But  if  a  bond  be  given  during  the  continu- 
ance of  the  cohabitation,  it  is  equally  objectionable  on 
the  same  ground  :  for  it  cannot  be  denied  that  the  conti- 
nuance of  the  illicit  intercourse,  must  form  part  of  the 
consideration.  It  is  perhaps  now  too  late  to  contend, 
that  a  bond  given  by  a  single  man  in  consideration  of  past 
cohabitation  would  be  void;  but  if  that  question  were 
now  res  integra,  it  may  be  doubted  whether  the  contrary  pro- 
'  position  could  be  upheld,  for  in  such  cases,  it  must  be  con- 
•  ceded,  that  the  very  hope  of  obtaining  such  a  bond,  holds 
out  an  inducement  to  continue  the  illicit  intercourse  be- 
tween the  parties,  and  on  that  ground  the  instrument 
would  be.. void.  But  why  are  such  bonds  allowed  to  be 
enforced?  Because  the  sum  secured  is  treated  in  the 
nature  of  a  voluntary  compensation  for  the  supposed 
injury  done  to  the  woman.  The  injury  has  reference,  not 
to  her  seduction,  because  on  that  ground  she  personally 
would  have  no  remedy ;  but  to  the  supposition  that  she 
had  sacrificed  her  chastity  under  a  promise  of  marriage, 
which  had  been  broken.  As  between  single  persons,  able 
to  contract  the  relation  of  marriage,  that  principle  is  con- 
sentaneous with  reason  and  justice,  but  it  altogether  fails, 
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when  one  of  the  parties  at  the  time  of  the  cohabitation,  1836. 
and  the  giving  of  the  bond,  is  already  married,  with  the 
knowledge  of  the  other.  The  cases  cited  on  the  other 
ude  certainly  do  not  bear  out  the  argument  which  has 
been  urged,  for  they  are  all  distinguishable  from  this,  and 
indeed  no  case  is  to  be  found  in  the  books  which  goes  the 
length  contended  for;  and  that  is  a  cogent  reason  against 
the  validity  of  such  a  bond.  In  Spicer  ▼.  Hayward,  th6 
Court  refused  to  interfere,  because  both  parties  were 
equally  criminal.  No  argument  in  favour  of  the  plaintiff 
can  be  derived  from  Annandale  y.  Harris,  because  it  is 
clear  from  the  report  of  that  case  in  3  Bro.  P.  C.  446, 
that  the  Marquis  was  unmarried  during  the  cohabitation ; 
and  Lord  Hardwkke,  in  ticking  notice  of  that  case  in 
Priest  V.  Parroti,  observes,  "  that  the  commerce  was 
wholly  after  the  death  of  the  Marquis's  first  wife,  and 
before  his  second  marriage."  From  this  observation  it 
must  be  collected,  that  that  learned  Judge  was  of  opinion, 
that  the  fact  of  a  man's  being  married,  with  knowledge  on 
the  part  of  the  obligee  of  the  bond,  rendered  it  absolutely 
void.    This  is  the  view  taken  of  that  case  in  Matthews  v. 

L e(a),  and  Hunt  v.  MaunselKJb).     There  being  no 

authority,  nor  any  principle  to  be  collected  in  any  reported 
case,  tending  to  support  a  bond  given  under  the  circum- 
stances here  found,  it  is  submitted  that  judgment  must  be 
given  for  the  defendant.  At  the  conclusion  of  the  argu- 
ment. 

Bay  LEY,  J.(c),  observed  : — ^There  can  be  no  doiibt  that 
a  bond  given  by  a  single  man  to  a  single  'woman,  as  pre- 
mium  pudicituB,  at  the  time 'when  he  ceases  the  immoral 
intercourse,  is  binding  upon  the  obligor.  Undoubtedly,  in 
such  a  case,  the  woman  has  been  guilty  of  fornication ; 
but  that  is  as  immoral  as  adultery,  and  both  offences  may 
be  punished  in  the  Ecclesiastical  Court.    Adultery  cer- 

(a)  1  BAadd.  258.  (c)  Abbott,  C.  J.,  was  gone  to 

(6)  1  Dow.  P.  C.  211.  GttildhaU. 
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1836.        tainly  is  a  greater  ofience  than  fornication ;  but  it  is  very 
'^'  *^'       difficult  for  a  Court  of  law  to  distinguish  precisely  the 
V.  different  degrees  of  immorality  which  shall  avoid  an  in- 

MoszLET.  0trument  of  this  nature.  It  being  once  established  that  a 
bond  given  to  secure  a  provision  to  a  woman  who  has  lived 
with  a  man  in  a  state  of  fornication^  is  valid,  the  present 
inclination  of  my  mind  is,  that  we  ought  not  to  hold  that 
a  bond  given  to  a  woman  teho  has  lived  with  a  man  in  a 
state  of  adultery,  is  void,  because  in  the  one  case,  the  wo* 
man  has  been  guilty  of  a  greater  degree  of  immorality  than 
in  the  other.  The  case  of  Priest  v.  Parrot,  is  not' an  au- 
thority to  shew  that  such  a  bond  may  not  be  enforced  at 
law.  All  that  it  decides,  is,  that  the  bill  should  be  dis* 
missed,  and  this  may  have  been  on  the  ground  that  the 
bond  might  be  enforced  in  a  court  of  Law.  If,  indeed,  the 
decree  had  been  that  the  bond  should  be  delivered  up  to  be 
cancelled,  it  would  have  been  a  strong  authority  for  the 
defendant  in  this  case. 

The  following  certificate  was  afterwards  sent  into  Chan- 
cery. 

This  case  has  been  argued  before  us  by  counsel.  We 
have  considered  it,  and  are  of  opinion,  that  the  circum- 
stances of  this  case  do  notafford  a  good  ground  of  defence 
at  law  to  an  action  by  the  said  Sophia  Nye,  against  the 
said  John  Monky,  upon  the  said  bond,  to  recover  the 
arrears  of  the  said  annuity. 

J:  Bayley. 

Q.  S.  HOLROYD. 
J.  LiTTLEDALB. 
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Todd  and  others  v.  Maxfield. 

1  HIS  was  an  action  of  debt  upon  a  judgment  recovered      If  a  bank- 
in  this  Court  in  Hilary  term,  4  Geo.  4,  in  an  action  upon  a  cause 

of  assumpsit.       Plea,  that  the  defendant  had  become  o^^^o»  , 

.  -  anamg  before 

bankrupt,  and  obtained  his  certificate,  and  that  the  cause  hisbank- 

of  action  upon  which  the  judgment  was  recovered,  ac-  ^^^JJi^hj, 

crued  to  the  plaintiff  before  the  defendant  became  bank-  certificate 

nipt,    lleplication,  after  setting  out  all  the  proceedings  in  [ua,he^mast 

the  former  action,  that  defendant  obtained  his  certificate  pieaditpais 

t-i»         f^        '  *    /»  %  .i^*!  ii*         i_-j        darrein  con- 

before  the  tnal  of  that  cause,  [and  did  not  before  the  judg-  tinnance;  and 
ment  was  recovered,  plead  the  certificate  to  that  action.  I^^®^^"^*' 
Demurrer  to  the  replication,  and  joinder  in  demurrer,  ment  is  ob^ 
When  the  case  was  called  on  for  argument,  the  Court  ^^ctionupon 
expressed  so  strong  an  opinion  in  favour  of  the  plaintiffs,  that  judgment 

^™^  against  him, 

he  cannot 
**  plead  his  cer- 

Comyn,  for  the  defendant,  prayed  leave  to  withdraw  tificate  to  that 

the    demurrer,  which  the  Court  granted  upon  payment  *c^on- 

of  costs. 

F,  Pollock,  now  prayed  judgment  for  the  plaintiffs, 
upon  an  affidavit  stating  that  the  costs  had  been  taxed, 
but  had  not  been  paid  by  the  defendant. 

Per  Curiam.  Then  let  judgment  be  entered  for  the 
plaintiffs. 

Jadgiuent  for  the  plaintiffs. 
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1826. 

The  King  v.  Musson. 

Where  the    XHIS  was  an   indictment    against    the  defendant,  as 
magistrates  _. 

of  a  borough     keeper  of  the  gaol  for  the  county  of  Leicester,  for  a  mis- 

iurisdict^n'^    demeanour,  in  refusing  to  deliver  up  to  John  Brooks,  one 

within  the       of  the  constables  of  the  borough  of  Leicester,  and  the 

coc^ufrent^     liberties  thereof,  pursuant  to  an  order  of  the  court  of 

i^V^^^®^      Quarter  Sessions  of  the  said  borough  and  liberties,  then 

county  magisr  sitting,  one  Mary  Lovett,  then  in  the  defendant's  custody 

iS^m^rties  of  ^^  ^^^  ^^^  S^'*  ^^^  ^^®  purpose  of  the  said  Mary  Loveti 
the  borough :  being  conveyed  by  the  said  John  Brooks  to  the  said  court  of 
for  offences       Quarter  Sessions  of  the  said  borough  and  liberties,  there 

committed  to  take  her  trial  upon  a  bill  of  indictment  for  felony  found 
withm  the  .  .  ' 

liberties,  they    against  her.    Plea,  not  guilty.    At  the  trial  before  Hoi* 

to  Ae  counT*'  ^^^^^  ^'^  ^^  ^^^  last  summer  assizes  for  Leicestershire,  aver- 
gaol,  and  try  diet  was  taken  for  the  crown,  subject  to  the  opinion  of  this 
at^tfebonragh  Court,  upon  a  case  similar  to  that  stated  in  Rex  v. 
sessions.  Amos  (a),  with  the  followipg  exceptions. 

/  The  borough  of  Leicester  at  present  extends  into  six 
parishes,  namely,  St.  Martinis, '  St.  Nicholas,  All  Saints, 
St.  Margaret's,  St.  Mary's,  and  St.  Leonard's.  Of  these, 
the  first  three  are  wholly  comprised  within  the  ancient  limits 
of  the  borough,  over  which  the  borough  magistrates  have 
exclusive  jurisdiction.  The  latter  three  are  situate,  partly 
within  the  liberties  of  the  borough,  and  over  the  parts 
so  situate,  the  borough  and  county  magistrates  have  con- 
current jurisdiction.  Jurisdiction  over  those  parts  was 
given  to  the  borough  by  a  charter  of  queen  Elizabeth, 
'  which  contained  a  saving  to  all  persons  of  such  privileges, 
pre-eminences,  and  jurisdictions,  as  they  had  before  the 
granting  of  the  charter.  The  felony  for  which  Mary 
Lovett  was  indicted,  was  alleged  to  have  been  committed 
in  that  part  of  the  parish  of  St.  Margaret,  which  is  sub- 
ject to  this  concurrent  jurisdiction.    There  is  a  rate  in  the 

(a)  2  B.  &  A.  533. 


MICHAELMAS  TERM,  SEVENTH  GEO.  IV.  '  173 

nature  of  a  county  rate  for  those  parts  of  the  borough  over        1826. 
which  the  borough  magistrates  have  exclusive  jurisdiction. 
The  inhabitants  of  those  parts  do  not  contribute  to  the 
general  county  rate«  but  the  inhabitants  of  the  liberties 
contribute  to  that  rate,  and  not  to  the  borough  rate. 

GoulbutTi,  for  the  crown,  having  referred  to  the  case  of 
Rex  y.  Atnos  {a),  as  decisive  of  the  present,  was  stopped 
by  the  Court. 

Reader,  for  the  defendant,  contended  that  the  present 
case  was  distinguishable  from  that  of  Rex  v.  Amos  in  two 
particulars  :  first,  because  if  the  borough  magistrates  had 
power  at  their  sessions  to  try  offences  committed  within 
the  liberties,  and  for  which  the  parties  charged  had  been 
committed  to  the  county  gaol,  they  would  thereby  neces- 
sarily oust  the  county  magistrates  of  their  jurisdiction,  in- 
asmuch as  the  latter  had  no  right  to  attend  and  act  at  the 
borough  sessions,  where  the  borough  magistrates  had 
exclusive  jurisdiction.  That  such  an  effect  would  be 
contrary  to  the  saving  clause  in  the  charter  of  queen 
Elizabeth,  which  expressly  reserved  to  the  county  magis- 
trates their  pre-eminences,  privileges,  and  jurisdictions, 
one  of  which  was,  that  before  the  granting  of  the  charter, 
they  had  the  exclusive  right  of  trying  persons  charged 
with  the  commission  of  felonies  within  the  county.  And 
that  in  Rex  v.' Atnos,  no  such  di£Bculty  arose,  because  there 
the  borough  magistrates  had  no  exclusive  jurisdiction^ 
Second,  that  if  the  borough  magistrates  had  authority 
to  try  prisoners  under  such  circumstances,  they  would 
also  have  the  power  of  ordering  the  allowance  of  the  ex- 
penses of  prosecutions,  both  for  felonies  and  misde- 
meanours, out  of  the  general  county  rate,  over  which, 
as  they  did  not  in  any  degree  contribute  to  it,  it  would 
be  exceedingly  unjust  that  they  should  have  any  such 
power. 

(a)  2  B.  &  A.  533. 
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Per  Curiam. — Rex  r.  Amos  (a),  decided  that  the  bo* 
rough  magistrates,  in  cases  where  their  jurisdiction  was 
concurrent  with  that  of  the  county  magistrates,  had  a 
right  to  commit  to  the  county  gaol,  and  to  order  the  pri- 
soner to  be  brought  before  them  for  trial  at  their  borough 
sessions.  There  is  no  substantial  distinction  between  that 
case  and  the  present,  consequently  we  can  do  no  other 
than  come  to  the  same  decision  here.  The  verdict,  there* 
fore,  must  stand. 


Judgment  for  the  crowji. 

(a)2B.&A.  533. 


if  several 
acts  of  felo- 
nious taking 
property,  are 
8o  connected 
as  to  form  one 
transaction, 
evidence  of 
each  taking 
may  be  re- 
ceived against 
the  prisoner, 
80  as  to  esta- 
blbh  the  spe- 
cific felony 
charged  in  the 
indictment. 

Affidavits 
are  not  admis- 
sible to  agera- 
yate  punish- 
ment up)n  a 
conviction  for 
felony,  even 
though  the 
record  be  re- 
moved into 
this  court. 


The  Kino  v.  William  Henrt  Ellis. 

Indictment  against  the  prisoner  for  feloniously  steaU 
ing  six  pieces  of  the  current  coin  of  this  realm^  called 
shillings,  the  property  of  SuBon  Newman.  Second  count, 
laid  the  property  in  S.  Newman^  and  her  nine  childrm, 
naming  them.  Third  count,  charged  the  prisoner  with 
feloniously  stealing  six  pieces  of  the  current  coin  of  the 
realm,  called  sixpences,  the  property  of  Susan  Newman ; 
and  the  fourth  count  laid  the  property  in  the  sixpences  to 
be  in  S.  Newman,  and  her  nine  children,  naming  them* 
This  indictment  was  found  at  the  gaol  delivery,  in  and  for 
the  city  of  Exeter,  and  upon  a  suggestion  made  by  the 
prisoner,  supported  by  affidavits,  that  he  could  not  have  a 
fair  and  impartial  trial  at  Exeter,  by  reason  of  prejudicial 
statements  published  respecting  his  case  in  the  Exeter 
newspapers,  it  was  afterwards  removed  into  this  court  by 
certiorari ;  whereupon  an  order  was  made  that  a  jury  to 
try  the  indictment  should  be  impannelled  from  the  body 
of  the  county  of  Devon,  At  the  last  summer  assizes  for 
the  said  county,  the  prisoner  was  accordingly  tried  before 
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LUtkdale,  J.,  on  the  Nisi  Prios  Bide,  and  found  guilty.  In 
support  of  the  indictment,  the  facts  proved  were  these : — 
The  prisoner  had  been  shopman  in  the  employment  of  the 
prosecutrix,  a  general  dealer,  at  Exeter.     Suspicion  being 
entertained  of  his  honesty,  on  the  6th  September,  1825, 
one  of  the  sons  of  the  prosecutrix,  put  seven  shillings,  and 
one  half  crown,  and  one  sixpence,  all  marked  in  a  particu- 
lar manner  into  the  shop  till,  in  which  there  was  no  other 
silver  at  that  time.    The  prisoner  was  then  watched  by  the 
prosecutrix's  son,  who  went  in  and  out  of  the  shop  at 
different  times,  looking  occasiqnally  into  the  till,  whilst 
customers  came  into  the  shop  and  purchased  goods.  When 
the  till  was  first  examined  by  the  prosecutrix's  son,  it  con- 
tained eleven  and  sixpence.    After  that  he  received  one 
shilling  from  a  customer  and  placed  it  in  the  till.  Another 
cnsfomer  soon  afterwards  paid  one  shilling  to  the  prisoner, 
who  was  seen  to  go  with  it  to  the  till,  to  put  his  hand  into 
the  till,  and  withdraw  it  clenched.   He  then  left  the  counter, 
and  was  observed  to  raise  his  hand,  clenched,  to  one  of  his 
waistcoat  pockets.    The  till  was  examined  again  by  the 
prosecutrix's  son,  and  he  foupd  only  lis.  6d.  instead  of 
13<.  6d.,  which  ought  to  have  been  there.    The  counsel  for 
the  prosecution  was  then  proceeding  to  examine  the  wit- 
ness to  other  acts  of  taking  money  from  the  till,  when 
Wilde,  Serjeant,  for  the  prisoner,  contended  the  prosecu- 
trix must  make  her  election,  and  confine  herself  to  evidence 
of  one  felony,  and  ought  not  to  be  permitted  to  prove  cumu- 
lative felonies.    The  learned  Judge,  after  consulting  with 
Gaseke,  J.,  the  other  Judge  of  assize,  over-ruled  the  objec- 
tion, and  allowed  the  prosecutrix's  son  to  prove  several 
takings  by  the  prisoner.    He  proved  that  upon  each  of 
several  inspections  of  the  till  after  the  prisoner  had  opbned 
it,  he  found  a  less  sum  than  he  expected  to  find.     On  one 
occasion  there*  was  Ss,  6d.  in  the  till,  and  be  observed  that 
most  of  that  money  was  marked.     He  then  put  in  Is.  6d. 
more,  and  upon  examining  the  till  again  he  found  only  65. 
6d.    A  constable  was  then  sent  for,  and  on  searching  the 
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prisoner's  person,  there  were  145.  6d.  found  in  his  waist- 
coat pocket.  Six  of  the  shillings  were  part  of  the  money 
marked  by  the  prosecutrix's  son,  and  placed  by  him  in  the 
till  that  morning. 

C.  F.  Williams  for  the  prosecution  said,  he  relied  upon 
the  taking  of  the  3$.  6i.  after  the  witness  had  added  Is 4 
6d.  to  the  85.  6d,  which  was  then  in  the  till,  and  desired 
that  the  learned  Judge  would  exclude  from  the  considera- 
tion of  the  Jury  the  other  takings ;  which  was  done  ac- 
cordingly.   The  Jury  found  t}ie  prisoner  guilty. 

Praed,  on  the  fourth  day  of  this  term  (the  prisoner  being 
present  and  placed  at  the  bar),  moved  for  a  rule  nisi  for  a 
new  trial,  on  the  ground  that  the  learned  Judge  had  im- 
properly received  evidence  of  more  than  one  felony,  the 
effect  of  which  was  to  prejudice  the  prisoner ;  for,  although 
at  the  conclusion  of  the  case  the  counsel  for  the  crown' 
desired  the  attention  of  the  jury  to  be  confined  to  one  act 
of  taking,  yet,  as  other  acts  of  taking  had  been  previously 
proved,  the  minds  of  the  jury  must,  necessarily,  have  been 
biassed  against  the  prisoner  by  such  evidence,  when  they 
came  to  consider  of  their  verdict. 

Abbott,  C.  J. — ^There  may  be  several  counts  in  an 
indictment,  each  professing  to  charge  the  prisoner  with  a 
distinct  and  separate  felony ;  and  in  such  case  it  is  usual  for 
the  Judge  to* confine  the  prosecutor  to  evidence  of  one 
single  act  of  felony,  in  order  that  the  prisoner  may  not  be 
entangled  in  his  defence ;  but  where  the  act  charged  is  of 
itself  multifarious,  and  it  becomes  necessary  to  go  through 
the  whole  of  the  evidence,  in  order  to  arrive  at  the  truth, 
I  think  the  Judge  at  the  trial  has  a  right  to  receive  such 
evidence  as  he  in  his  discretion  may  think  proper  for  the  ends 
of  justice.  The  course  of  proceeding  at  a  trial  of  this 
nature  is  entirely  a  matter  of  discretion  in  the  Judge ;  and 
it  can  be  no  ground  for  granting  a  new  trial,  that  he  has 
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exercised  that  discretion  in  a  way  which  may  be  thought 
prejudicial  to  the  prisoner.  If  we  should  lay  down  the 
rule  so  strictly  as  is  contended  for^  it  might  lead  to  very 
serious  consequences,  for  it  might  tend  to  the  exclusion  of 
eyidence,  in  many  cases  essential  to  the  ends  of  justice. 
It  rery  often  becomes  necessary  to  go  through  a  mass  of 
evidence,  in  order  to  enable  the  Judge  to  fix  upon  that 
which  establishes  distinct  proof  of  a  specific  crime.  How* 
ever,  although  we  are  of  opinion  that  no  rule  ought  now  to 
be  taken,  yet  if  when  the  prisoner  is  brought  up  for  judg* 
ment,  and  the  learned  Judge's  repeat  is  read,  it  shooid 
occur  to  us  that  any  injustice  has  been  done  towards  the 
prisoner,  he  shall  have  the  benefit  of  our  opinion. 

The  prisoner  was  then  remanded,  and  on  a  subsequent 
day  he  was  brought  up  for  judgment,  when  the  Judge's 
report  having  been  read, 

Ckiiiy  and  Praed,  renewed  the  application,  and  con- 
tended ;  first,  that  inasmuch  as  each  act  of  taking  money 
from  the  till  was  a  distinct  felony,  the  evidence  of  any 
more  than  one  act  was  inadmissible  on  the  trial  of  the 
prisoner,  because  of  its  tendency  to  distract  his  attention, 
and  confound  him  in  his  defence,  and  also  of  the  effect  it 
was  likely  to  have  on  the  mind  of  the  Jury  to  his  preju- 
dice ;  and  secondly,  that  if  all  the  marked  money  was 
taken  at  one  time,  then  the  offence  amounted  only  to 
embezzlement,  which  was  different  from  that  with  whieh 
he  was  charged ;  and  therefore,  in  either  view  of  the  case, 
the  proeecutrix  ought  to  have  been  put  to  her  election,  and 
not  allowed  to  go  into  evidence  of  any  more  than  one 
taking.  They  cited  1  East's  P.  C.  354,  519.  Rex  v. 
Wylie  (a),  Sex  v.  Millard  (&),  Rex  v.  Tayhr  (c),  and 
Sex  v.  Ball  {d). 


(a)  1 N. R.  92.  2  LeachC.C.  983.         (c)  R.  &  R.  C.  C.  63.  3  Bo's.  & 
Ih)  R.  &  R.  C.  C.  245.  P.  596.    2  Leach  C.  C.  974. 

(d)  R.  &  R.  C.  C.  132.    1  Camp.  324. 
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C.  F.  Williams,  and  Coleridge,  for  the  Crown,  were 
stopped  by  the  Court. 


/. 


Bat  LET,  J.  (a). — I  am  of  opinion  that  it  was  in  the 
discretion  of  the  Judge  to  confine  the  prosecutrix  to  the 
proof  of  one  felony,  or  to  allow  her  to  give  evidence  of 
other  acts  which  were  all  tending  to  one  entire  transaction, 
and  to  shew  that  in  fact  but  one  felony  was  committed. 
Generally  speaking,  where  an  indictment  contains  charges 
of  different  unconnected  felonies,  the  rule  is  to  confine  the 
prosecutor  to  one  specific  charge,  in  order  that  the  prisoner 
may  not  be  embarrassed  in  his  defence ;  but  where  there 
are  several  felonies  connected  together,  forming  parts  of 
one  entire  transa^ction,  then  one  may  be  evidence  to  shew 
the  character  of  tjie  other.  It  seems  to  me,  that  all  the 
evidence  admitted  in  this  case,  had  a  tendency  to  shew 
that  the  prisoner  was  guilty  of  the  felony  in  question.  The 
evidence  objected  to,  was  in  fact,  nothing  more  than  the 
history  of  the  state  of  the  till  from  the  time  when  the 
marked  money  was  put  into  it,  until  the  period  when  it 
was  found  in  the  possession  of  the  prisoner.  Early  in  the 
morning  the  prosecutrix's  son  puts  into  the  till  seven 
shillings,  a  half-crown,  and  a  sixpence,  marked  in  a  parti- 
cular manner.  He  afterwards  sees  the  prisoner  go  to 
the  till,  and  then  ascertains  what  is  the  state  of  the 
till.  Unless  he  had  done  so,  he  could  not  tell  whether 
the  prisoner  had  abstracted  any  of  the  marked  money  at 
that  time.  The  subsequent  examinations  of  the  till,  only 
went  to  shew  a  history  of  the  state  of  it ;  and  if  that  par- 
ticular question  had  been  pointed  out  to  the  attention  of 
the  Couit,  probably  the  prisoner's  counsel  would  have 
acceded  to  it.  Inasmuch,  therefore,  as  the  whole  of  the 
evidence  only  went  to  give  an  account  of  the  state  of  the 
drawer,  until  the  ultimate  period  of  the  prisoner's  detection, 
(and  with  that  view  it  was  absolutely  necessary),  I  think 

(a)  Abhoit,  C.  J.,  was  absent. 
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there  was  nothing  unfair  towards  the  prisoner,  in  allowing  ^^^^^ 

the  evidence  to  be  received,  and  consequently  that  there  is  j^  kimg 
no  ground  for  the  present  application. 


Elus. 


HoLROTD,  J. — I  am  of  the  same  opinion.  In  the  case 
of  Rex  V.  Egerion  {a),  where  the  prisoner  was  indicted  for 
robbing  the  prosecutor  of  a  coat,  the  robbery  having  been 
committed  by  the  prisoner's  threatening  to  charge  the  pro« 
secator  with  an  unnatural  crime,  I  received  evidence  of  a 
second  ineffectual  ftttempt  to  obtain  a  1/.  note  from  the 
prosecutor  by  similar  threats,  but  reserved  the  point  for  the 
consideration  of  the  Judges,  and  they  were  of  opinion  that 
the  evidence  was  admissible  to  shew  that  the  prisoner  was 
guilty  of  the  prior  offence.  ^ 

LiTTLBDALE,  J.,  coucurred. 

Rule  refused. 

N.B.  The  counsel  for  the  prosecution  tendered  affida- 
vits in  aggravation  of  punishment ;  but  the  Court  was 
clearly  of  opinion  that  in  cases  of  felony  such  a  mode  of 
proceeding  was  not  allowable.  In  cases  of  misdemeanour 
the  rule  was  otherwise. 

The  Court  sentenced  the  prisoner  to  be  transported  for 
seven  years. 

(a)  R.  &  R.  C.  C.  375. 


180 


CASES   IN   TH£    KING  S    BENCH. 


GENERAL  RULE. 


KING'S  BENCH  PRISON^ 
MICHAELMAS  TERM,  7  G.  4,  1826- 

WHEREAS  in  and  by  a  Rule  of  this  Court,  made  Monday 
next  after  the  Octave  of  the  Purification  of  the  Blessed 
Virgin  Mary,  in  the  67th  year  of  his  late  Majesty,  King 
George  the  Third :  It  was  ''  Ordered,  that  not  more  than 
three  prisoners  be  suffered  to  lodge  in^  one  room  in  the 
King's  Bench  Prison  at  the  same  time,  until  the  number 
of  prisoners  within  the  prison  shall  exceed  640,  and  not 
more  than  four  when  they  exceed  that  number,  until  they 
exceed  700."  It  is  hereby  further  Ordered,  that  not  more 
than  five  prisoners  shall  be  suffered  to  lodge  in  one  room 
in  the  King's  Bench  Prison  at  the  same  time,  until  the 
whole  number  of  prisoners  within  the  prison  shall  ex- 
ceed 900. 


By  the  Coubt. 
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IK  THE  SEVENTH  AND  EIGHTH  YEARS  OF  THE  REION  OF  OEOROE  IV. 


1887. 

The  King  v.  Slythe.  Tuetdayy 

January  23. 
^THIS  was  a  rule  calling  upon  the  defendant  to  shew  cause  A  corporator 
why  an  information  in  the  nature  of  quo  warranto  should  ^^  ^  elecSon 
not  be  filed  against  him^  for  usurping  the  office  of  free  of  corporate 
burgess  of  the  borough  of  Ipswich.    The  rule  was  granted  ^  comiitent 
upon  the  affidavit  of  one  Clark,  setting  forth  the  following  relator  to  im- 
facts: — According  to  the  prevailing  charter  of  the  borough  electioD,on  the 
of  Ipsfoich  there  are  two  bailiffs,  elected  annually  on  the  f^^^^^J^^ 
8th  of  September,  for  the  good  government  of  the  town,  the  presiding 
It  has  always  been  the  custom  for  the  old  bailiffs  to  preside  without''8hew- 
as  returning  officers  at  the  court  holden  on  the  8th  Septem"  jng  that  he  was 
ier,  for  the  election  of  the  new  bailiffs  and  other  officers,  (^jectionwhen 

At  a  court  holden  on  the  8  th  September,  1824,  ^.and  B.,  devoted  at  the 

,    •  ,  ,  ,  election. 

the  old  bailiffs,  presided  as  bailiffs  and  returning  officers, 

and   Seckamp  and  Hammond  were   elected   bailiffs.      In 

Easter  term,  1825,  informations  in  the  nature  of  quo  war^ 

ranto  were  filed  against  Seckamp  and  Hammond,  and  in 
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1827.  Trinity  term,  1825,  they  disdaimed,  and  judgment  of  ouster 
was  signed  against  them.  On  the  14th  Jujie,  1B25,  a  man- 
damns  issued  to  the  bailiiFs,  burgesses,  See,  of  the  borough, 
commanding  them  to  assemble  on  the  21st  July  then  next, 
and  elect  bailiffs.  At  that  meeting  Batley^  a  common- 
councilman,  C.  and  £).,  two  of  the  portmen,  and  several 
other  burgesses,  attended,  and  Seckamp  and  Hammond^ere 
elected  bailiffs,  Batley  presided  at  that  meeting,  and 
Seckan^  and  Hammond  were  sworn  in  before  him.  By  the 
immemorial  custom  of  the  borough  the  portmen  take  pre- 
cedence of  the  common-councilmen  at  all  corporate  meet- 
ings. At  the  court  holden  on  the  8th  September,  1825, 
Seckamp  and  Hammond  presided,  and  were  re-elected 
bailiffs  for  the  following  year.  In  Michaelmas  term,  1825, 
rules  for  quo  warranto  informations  against  Seckamp  and 
Hammond  were  made  absolute,  but  were  not  further  pro- 
ceeded in,  and  they  continued  to  execute  the  office  of  bai- 
liffs for  the  entire  year.  At  a  court  holden  before  them  on 
the  15th  June,  1826,  Sly  the  (the  defendant)  was  admitted 
and  sworn  a  freeman.  The  affidavits  on  the  other  side 
merely  stated  that  Clark  (the  relator)  voted  at  the  election 
of  bailiffs  in  September,  1825,  when  Seckamp  and  Hammond 
presided. 

Campbell  {with  whom  was  Patteson)  shewed  cause.  The 
objection  intended  to  be  raised  against  the  defendant's  title 
is,  that  Seckamp  and  Hammond,  the  persons  before  whom 
he  was  admitted  and  sworn,  were  not  dejure  the  bailiffs  of 
the  borough,  not  having  been  legally  elected  to  that  office. 
In  the  first  place,  Clark,  the  present  relator,  is  not  compe- 
tent to  raise  that  objection,  because,  as  he  was  present  and 
voted  at  their  election,  he  cannot  now  impeach  it,  either 
directly  as  against  themselves^  or  collaterally  by  impugning 
the  title  of  a  burgess  admitted  and  sworn  before  them. 
Rex  v.  Trevenen  (a).     (Here  the  Court  stopped  him.) 

(fl)  3  B.&A.  3S9. 
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Adantj  contri.  The  general  rule,  as  laid  down  in  the  1827. 
case  cited,  that  a  corporator  who  has  concurred  in  an  elec- 
tion is  estopped  from  afterwards  impeaching  it,  cannot  be 
denied ;  but  it  does  not  apply  to  this  case.  Rules  for  quo 
warranto  informations  have  already  been  made  absolute 
against  Seckamp  and  Hammond,  so  that  the  relator  here 
is  not  originating  a  measure  to  disturb  the  peace  of  the 
borough,  which  it  is  the  object  of  the  rule  to  preserve,  but 
is  merely  following  up,  and  rendering  more  effectual  and 
complete,  that  which  the  Court  has  already  done.  There 
is  nothing  to  shew  that  he  knew  of  any  objection  to  Seckamp 
and  Hammond  at  the  time  of  the  election  of  bailiffs  in 
September,  1825,  and  his  concurrence  in  that  election 
having  been  bon&Jide,  and  in  ignorance  of  its  invalidity, 
ought  not  to  operate  to  his  prejudice  now. 

In  the  two  following  cases  a  similar  question  being 
raised,  the  Court  reserved  their  opinion  upon  this,  until 
they  had  heard  the  arguments  upon  those. 

The  King  v.  Lane. 

The  King  v.  Cobbold. 
Similar  rules  had  been  obtained  against  these  defendants,  A  corporator 
the  bailiffs  of  the  same  borough.     They  had  been  elected  2X  an  election 

at  a  court  holden  on  8th  September,  1826,  at  which  Seek-  of  corporate 

^  officers,  IS  not 

amp  and  Hammond  i^xtsiAeA,     One  Monk  was  the  relator  a  competent 

in  these  cases.    The  objection  raised  against  the  title  of  [^acTthat"*" 

the  defendants  was,   that  they  had  been  elected  before  election  on  the 

Seckamp  and  Hammond,  and  that  the  latter  w^ere  not  good  objection  to" 

presiding  officers.     It  appeared  in  these,  as  in  the  former  ^^^  presiding 

,        ,         ,  ,     .  .,,,.,.        officer;  at  lea$t 

case,  that  the  relator  had  attended  and  voted  at  the  election  without  shew- 
in  September,  1825.  ing  that  he  was 

•*  Ignorant  of  tho 

objection  when 

Campbell  and  Patteson,  against  the  rule,  were  stopped  efecdon.^^ 
by  the  Court. 

Tindal,  S.  G.,  and  Alderson,  in  support  of  the  rule.   The 
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1827.  title  of  Seckamp  and  Hammond  was  faulty  from  the  begin- 
ning. The  objection  to  it  arose  at  their  election  in  July, 
]  825,  at  a  meeting  assembled  together  in  obedience  to  a 
mandamus  from  this  Court.  Bailey  presided  at  that  meet- 
ing, and  he  was  a  common  councilman,  who  had  no  power 
or  authority  to  preside  or  act  as  returning  officer  on  the  oc- 
casion. But  there  is  nothing  to  shew  that  Monk,  the  pre- 
sent relator,  attended  the  meeting  called  in  pursuance  of  the 
mandamus,  or  took  any  part  in  that  election ;  nor  does  it 
appear  that  when  he  concurred  in  the  subsequent  election  of 
Seckamp  and  Hammond  in  September  1825,  he  knew  of  the 
objection  previously  existing  against  them.  It  should,  there- 
fore, seem,  upon  the  principle  acted  upon  in  Rex  v.  Morris  (a), 
that  his  concurrence  in  that  second  election  does  not  estop 
him  from  coming  forward  as  a  relator  on  the  present  occa- 
sion. 

Abbott,  C.  J. — It  is  a  general  rule  of  corporation  law, 
that  a  corporator  is  estopped  from  coming  forward  as  a 
relator  to  impeach  a  title  conferred  by  an  election  in  which 
he  has  concurred,  or  the  titles  of  those  mediately  or  imme- 
diately claiming  through  that  election.  In  the  cases  cited, 
Rex  V.  Morris  and  Rex  v.  Trevenen,  the  point  now  relied 
upon  was  considered,  and  some  importance  does  appear  to 
have  been  attached  to  the  question  whether  the  person 
coming  forward  as  a  relator  were  or  were  not  cognizant  of 
the  particulars  of  the  case  at  the  time  when  he  voted  at  the 
former  election.  In  many  cases,  however,  it  would  be  im- 
possible to  ascertain  whether  the  relator  had  acted  with 
knowledge  or  in  ignorance  of  the  particular  facts,  and  to 
allow  such  an  inquiry  to  be  made  in  every  instance,  would, 
as  it  seems  to  me,  be  productive  of  great  inconvenience, 
without  any  corresponding  advantage.  I  think  every  cor- 
porator may  fairly  be  presumed  to  be  cognizant  of  circum- 
stances which  have  recently  occurred  in  the  corporation  to 
which  he  belongs;  at  least  until  he  shews  the  contrary. 
{(0  3  East,  213. 
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The  relators  in  these  cases  both  concurred  in  the  last  elec- 
tion of  Seckamp  and  Hammond:  and  the  question  is  whether     xhTKiMo 
we  shall  allow  them  thus  indirectly  to  raise  the  question  of  v. 

Sf  YTHC 

the  validity  of  that  election.  It  has  been  contended  that 
they  did  not  concur  in  the  prior  election,  and  perhaps  they 
did  not;  but  still  it  must  be  presumed,  the  contrary  not 
being  shewn,  that  they  were  cognizant  of  the  circumstances 
under  which  it  took  place.  For  these  reasons,  I  am  of 
opinion  that  these  relators  are  estopped,  and,  therefore,  that 
these  rules  must  be  discharged.  But  as  I  feel  anxious  to 
prevent  any  misunderstanding  upon  this  point,  I  think  it 
right  to  addy  that  if  a  party  should  concur  in  an  election,  in 
honest  ignorance  of  some  circumstance  rendering  that 
election  void,  and  should  afterwards  come  before  the  Court 
and  shew  that  such  an  objection  exists,  that  it  came  to  his 
knowledge  after  the  election,  and  that  it  is  a  matter  deserv- 
ing of  inquiry  ;  I  would  by  no  means  have  it  inferred  from 
the  present  decision  that  such  a  party  ought  not  to  be  heard. 

LiTTLEDALE,  J. — Concurred  (a). 

Rules  discharged  (6). 

(a)  Bayley,  J.  was  gone  to  they  were  chained  with  usurping ; 
chambers,  and  Holroydf  J.  was  the  allegation  being  that  the  depo* 
absent  through  i ndisposition .  nents  had  been  informed  and  believed 

(b)  Afterwards,  in  the  course  of  that  they  exercised  those  offices, 
this  term,  similar  rules  against  The  objection,  however,  was  o?er- 
Lane  and  Cobbold,  obtained  by  ruled,  the  Court  being  of  opinion, 
relators  to  whom  there  was  no  ob-  upon  the  authority  of  Rex  v  Har*- 
jection,  came  on  for  argument,  woody  2  East,  177,  that  these  affi- 
The  only  point  made  was,  that  the  davits,  uncontradicted,  were  suffix 
affidavits  were  insufficient  for  not  cienc.  These  rules,  therefore,  were 
stating  positively,  that  the  defend-  made  absolute.  And  see  Rex  v. 
ants  exercised  the  offices  which  Sly  the,  post. 
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18^7         BoViLL  and  another.  Assignees  of  the  estate  and  effects  of 
v-^%-^^  Anstice  and  Thobnhill,  Bankrupts,  r,  Hammond. 

Joniw'^^lfi     ^'^'S  was  an  action  of  assumpsit  for  money  had  and  re- 
Three  ship-       ceived  by  the  defendant,  to  the  use  of  the  plaintiiTs,  as 

brokers  agreed  assignees.      Plea,    non-assumpsit.      At   the    trial  before 
mwntingwith  ...  »     r       -»         i-i        mic* 

ashipownerto  Abbott,  C  J.at  the  Sittings  in  London  after  last  Michaelmas 

freight  his  ves-  tem,  jt  appeared  in  evidence,  that  before,  the  transaction  in 

sel  at  a  certain  .  .  .  . 

commission,      question,  the  bankrupts  carried  on  business  in  partnership 

ofcommls^on*  *^  ^'^^P  ^^''^kers,  and  that  the  defendant  carried  on  the  like 

One  of  the       business  on  his  own  account.     In  February ^  1826,  the 

paid  and  re-      bankrupts    and  the  defendant  signed  a  written  agreement 

ceived  money    ^yith  jjig  owners  of  a  vessel  called  the  JEar/  of  Liverpool, 

on  account  .     "^ 

of  the  ship,       then  bound  for  Van  Dieman's  Land,  by  which  they  under- 

to  ilie^ownere  ^^^^  ^  procure  freight  and  passengers  for  the  ship  on  her 

an  account  outward  voyage,  charging  a  certain  commission,  of  which 

liqu^'ated  *^®  bankrupts  were  to  receive  one-half  and  the  defendant 

sura  for  com-  the  Other.     Both  parties  exerted  themselves  to  procure  a 

owner  ac-  Cargo  for  the  vessel,  the  defendant  making  all  disburse- 

quiesced  in  the  ments  and  receiving  all  monies  due  on  account  of  the  ship. 

accuracy  of  .  ,  °    . 

the  account,      After  the  ship  was  freighted  and  despatched,  the  defendant 

to  th  cha  e    ®®"^  ^^  ^°  account  to  the  owners,  of  disbursements,  &c., 

furcommis-       amounting  to  \300L  and  charging  five  per  cent,  commission 

much  but     °  ^"  ^^^  business,  making  6oL     The   owners  admitted  the 

which  the         correctness  of  the  account,  but  objected  to  settle  it,  inasmuch 

tained  in  his      ^^  the  defendant,  as  they  alleged,  charged  5l.  too  much  for 

hands.    There  commission.     It  appeared  that  the  defendant  had  retained 

was  no  adjust-  ,       ,  ^*^ 

mentofac-       in  his  hands  sufficient  to  cover  the  amount  of  all  disburse- 

tween*the         »nents,  and  the  full  amount  of  commission  claimed.  During 

brokers: Held,  the  lading  of  the  ship,  Anstice  and  Thomhill  had  become 

had  and  re-       bankrupts.     Amongst  other  objections  taken  at  the   trial 

ceived  would    ^as,  that  the  agreement  entered  into  between  the  bankrupts 

not  lie  by  the  ,,,/.,  i      .  ,    ,  . 

two  brokers       and  the  defendant  made  them  partners  quoad  this  transac- 

^h'^d^^f '^th  '    *'^"'  *"^  consequently  that  no  action  could  be  maintained  at 
share  of  the      law,  the  account  being  unadjusted.     The  learned  judge 
commission.      ypQ^  jjjjg  objection  directed  a  nonsuit,  but  saved  the  point 
for  the  consideration  of  the  Court. 
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Gumey  now  moved  for  a  rule  to  shew  cause  why  the 
nonsuit  should  not  be  set  aside,  and  a  verdict  entered  for 
the  plaintiffs  for  30/.  This  cannot  be  said  to  be  a  partner- 
ship transaction,  in  which  accounts  remain  to  be  settled. 
Here  the  defendant  has  been  reimbursed  by  the  owners  of 
the  ship  the  whole  amount  of  the  monies  he  had  ever  ex- 
pended>  and  has  received  for  commission  all  that  was  ever 
expected  to  be  paid.  The  account  delivered  was.  not  an 
account  between  jJnsitce,  Thamhill  and  Hammotid,  but  a 
demand  which  Hammoud  made  upon  the  ship.  There 
were  no  other  accounts  between  the  bankrupts  and  Ham* 
mond.  There  is  a  liquidated  sum  received  by  the  defend'** 
ant  on  account  of  the  agreement  for  commission  on  the 
freight,  and  of  that  sum  the  bankrupts  are  entitled  to  receive 
one-half.  The  disputed  sum  of  51.  was  between  the  de* 
fendant  and  the  owners^  but  for  the  moiety  of  the  60/.  the 
plaintiffs  are  clearly  entitled  to  maintain  this  action.  It 
would  be  extremely  hard  to  drive  the  plaintiffs  into  equity 
to  settle  an  account  which  is  clearly  liquidated. 

Abbott,  C.J. — I  think  we  ought  not  to  grant  a  rule  in 
this  case.  The  general  rule  with  respect  to  partnerships 
is,  that  an  account  between  partners,  whether  general,  or  in 
a  particular  transaction,  such  as  this  is,  cannot  be  taken  at 
law.  If  the  partners  themselves  had  settled  the  amount 
inter  se,  and  struck  a  balance,  that  would  make  a  difference. 
In  the  present  case  the  partners  have  not  settled  the  account 
as  between  themselves.  The  only  ground  upon  which  this 
case  could  be  distinguished  from  an  ordinary  case  of  part- 
nership is  this,  that  here  the  payments  have  been  made, 
and  the  money  received,  by  the  same  person.  That  cer- 
tainly is  a  circumstance  which  would  render  an  account 
between  themselves  less  necessary,  than  where  one  partner 
had  paid  and  received  one  sum,  and  another  partner  another; 
but  still  I  am  of  opinion,  that  as  there  was  no  account  taken 
and  settled  between  these  partners,  no  action  at  law  can  be 
maintained  by  the  plaintiffs   against  the  defendant.     To 
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BOVILL 

V. 

Hammond. 
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bold  otherwise,  would  be  breaking  down  a  general  rule  of 
law,  and  introducing  nice  distinctions,  which  I  think  it  is 
proper,  as  far  as  possible,  to  avoid.     I  am,  therefore,  of 
opinion,  that  the  nonsuit  was  right. 


Bayley,  J. — ^There  is  so  much  of  doubt  in  this  case, 
that  I  should  have  been  better  satisfied  if  the  rule  were 
granted.  In  this  case  the  business  was  to  be  done  for  a 
compensation  to  be  paid  to  Anstice,  Thornhill  and  Ham^ 
mond.  In  the  course  of  the  business  disbursements  are 
made  solely  by  Hammond  ;  he  renders  an  account  of  them 
to  the  owners  of  the  ship,  and  at  the  same  time  claims 
against  them  the  sum  of  65/.,  due  for  commission,  which,  if 
it  was  wholly  allowed,  would  ultimately  have  been  to  be 
divided  between  him  and  Anslice  and  Thornhill.  The 
owners  of  the  ship,  as  I  understand,  acquiesed  in  the  accu- 
racy of  the  account,  with  the  exception  of  the  sum  of  65/. 
retained  for  commission,  which  they  insist  ought  to  be 
reduced  to  60/.  Now  I  think  that  when  the  defendant  got 
that  sum  of  mone3rinto  his  possession  for  the  joint  benefit 
of  himself  and  the  present  plaintiffs,  all  other  partner- 
ship matters  being  entirely  at  an  end,  and  the  sum  in  dis- 
pute being  reduced  to  that  single  item,  and  that  only,  the 
policy  of  the  law  of  partnership  does  not  require  that  the 
plaintiffs  should  go  into  a  Court  of  Equity  to  take  an  ac- 
count, when  all  that  the  defendant  can  be  called  upon  to  ac- 
count for,  is  one  moiety  of  a  liquidated  sum  of  60/.  This 
strikes  me  to  be  the  reason  and  justice  of  the  case. 


LiTTLEDALE,  J.  (a) — in  the  present  case  neither  the 
plaintiffs  as  assignees,  nor  the  bankrupts  as  partners,  appear 
ever  to  have  agreed  to  the  account  settled  between  the  de- 
fendant and  the  ship-owners.  If  two  persons  engage  jointly 
in  a  particular  business,  and  one  is  the  hand  both  to  pay 
and  receive,  and  if  the  form  of  the  account  shews  that  he 
has  received  so  much  money  on  account  of  the  other,  I 

(a)  Holrayd,  J.  was  absent. 
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agree  that  id  that  case,  aii  action  at  law  might  be  maintained 
for  money  bad  and  received.  That,  however,  is  not  the  case 
here.  There  is  here  no  settlement  of  account,  even  as  be- 
tween the  defendant  and  the  ship-owners ;  for  after  all  there 
is  a  aum  of  5L  in  dispute ;  and,  therefore,  I  think  no  action 
at  law  can  be  maintained.  I  should  regret  breaking  in  upon 
a  general  rule  of  law,  where  it  appears  that  the  account  is 
not  assented  to  by  all  parties.  The  rule  is,  that  an  action 
at  law  cannot  be  maintained  by  one  partner  against  another, 
unless  the  account  be  adjusted  between  them  some  way  or 
other. 

Rule  refused. 

Campbell  for  the  defendant. 
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Strong  and  others  v.  Hart  and  others.  ^  Friday^ 

January  26. 
Assumpsit  for   the  freight  of  a  cargo  of  fish  from  The  captain 
St.  John's,  Newfoundland,  to  Bilboa,  in  Spain.     Plea,  non  of  a  ship  signed 
aMi/fiip5fV,  and  issue  thereon.     At  the  trial  before  Abbott,  bills  of  lading 
r^Tiri  1.  !••  e       \  i_     making  the 

C  J.,  at  the  London  adjourned  sittings  after  last  term,  the  cargo  deliver- 

case  was  this.    The  plaintiiTs  were  merchants  at  Poole,  and  »ble  to  the 

^       ^  '    ,       consignees,  or 

owners,  with  one  Allen,  since  dead,  who  was  also  captain,  their  assigns, 

of  the  hrig  Atlantic.    The  defendants  were  merchants  in  inVfreig^t.'^^" 

London.    The  cargo  was  originally  consigned  to  Page  and  He  delivered 

Nobk,  the  defendants'  agents,  at  Oporto,  and  bills  of  lading  the^nsignees, 

were  signed  by  the  captain,  making  the  cargo  deliverable  at  JJ"^  ^j^  *  ^'* 

Oporto  to  Page  and  Noble,  or  their  assigns,  he  or  they  pay-  which  wasdis- 

ing  freight  for  the  same  at  the  rate  therein  specified.    The  ^n"^"J^^"    ^^ 

captain  had  orders  from  the  defendants  to  follow  the  direc-  against  the 

tions  of  Page  and  Noble,  and  a  higher  freight  was  to  be  [h^ft^"ght:J!!! 

paid  if  the  ship  was  sent  to  a  second  port  to  deliver.  When  Held,  first, 

the  captain  arrived  with  the  ship  and  cargo  at  Oporto,  Page  ^ere  rightly 

and   Noble,   considerinir    the   market    there    unfavourable,  ^^"^^5®" }® 

^  find  for  the 

defendants,  if  they  thought  the  captain  took  the  bill  as  a  matter  of  preference  and  con- 
venience to  himself;  and,  secondly,  that  it  lay  upon  the  plaintiffs  to  prove  that  he  took 
it  from  necessity,  if  the  fact  were  so. 
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18S7.        directed  him  to  proceed  to  Bilbao^  and  to  pliu:e  tke  i 

under  the  care  of  Acha  Basozabel  8c  Co.  there.  He  ac- 
cordingly proceeded  to  Bilboa,  placed  the  cargo  under  the 
care  of  Acha  Basozabel  8c  Co.,  demanded  his  freight  from 
them,  and  received  from  them  a  bill  of  exchange  for  4lie 
amount,  drawn  by  them  upon  Domiftgo  de  Agaste,  their 
agent  in  London.  It  did  not  clearly  appear  whether  the 
captain  demanded  payment  of  the  freight  in  cash,  and  took 
the  bill  to  accommodate  Acha  Basozabel &i  Co.;  or  whether 
he  took  the  bill  as  a  matter  of  choice,  and  as  more  con- 
venient to  himself.  The  captain  remitted  the  bill  to  his 
co-owners  in  a  letter,  stating  that  he  should  return  to  Neto- 
foundland  for  another  freight,  instead  of  returning  to  Eng- 
land, Tlie  bill  was  presented  for  acceptance  to  the  drawer, 
by  whom  it  was  accepted.  Before  the  bill  became  due, 
ylcha  Basozabel  &  Co.  stopped  payment,  whereupon  one 
of  the  plaintiiFs  wrote  to  the  defendants,  among  other  mat- 
ters, as  follows: — ''  You  have  no  doubt  been  informed  that 
Acha  Basozabel  &  Co.,  of  Bilboa,  have  suspended  their 
payments.  I  hold  a  bill  of  their  drawing,  on  Domingo 
Agaste,  and  accepted  by  him ;  will  you  have  the  goodness 
to  say  your  opinion  as  to  his  respectability?"  To  this  the 
defendants  replied  as  follows  : — *'  We  have  heard  of  Acha 
&  Co.'s  failure,  and  we  fancy  their  agent  here,  Mr.  Jgaste, 
will  be  materially  affected  by  their  stoppage,  but  we  hope 
he  may  be  good  for  your  bill,  if  not  a  large  one."  The  bill 
was  dishonoured  when  due,  and  the  plaintiffs  gave  no  notice 
of  the  dishonour  either  to  the  drawers  or  the  defendants, 
but  commenced  this  action.  It  was  contended  on  the  part 
of  the  defendants,  that  the  bill  having  been  received  by  the 
captain  under  such  circumstances,  amounted  to  payment  of 
the  freight;  that  the  cargo  being,  by  the  tenor  of  the  bill  of 
lading,  deliverable  to  "  Page  and  Noble,  or  their  assigns,  he 
or  they  paying  freight  for  the  same,"  the  captain  was  bound 
to  hold  the  cargo  until  the  freight  was  paid ;  that  the  whole 
transaction  shewed  that  the  captain  had  taken  the  bill  as 
payment,  and  for  his  own  convenience;  and  that  neither  he 
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nor  his  co-owners  contemphited  looking  to  the  defendants 
for  payment  of  the  freight  until  the  parties  to  the  bill  had 
failed;  and  that,  at  all  events^  the  plaintiffs  were  bound  to 
have  given  the  defendants  notice,  of  the  dishonour  of  the 
bill.  For  the  plaintiffs,  on  the  other  hand,  it  was  insisted, 
that  the  defendants  could  not  rely  upon  the  bill  as  amount- 
ing to  a  payment  of  the  freight,  without  proving  distinctly 
that  Jcha  &  Co.  had  tendered  payment  of  the  freight  in 
cash,  and  that  the  captain  had  taken  the  bill  as  a  matter  of 
preference,  for  his  own  convenience;  that  he  was  not  bound 
to  hold  the  cargo  until  the  freight  was  paid;  that  the  de« 
fendants,  not  being  parties  to  the  bill,  and  having  no  remedy 
over  upon  it,  were  not  entitled  to  have  notice  of  its  dis- 
honour ;  and  that,  even  if  they  were  so  entitled,  the  letter 
written  to  them  by  the  plaintiffs,  announcing  the  failure  of 
Acha  &  Co.,  amounted  to  such  notice.  The  Lord  Chief 
Justice  was  of  opinion  that  the  captain  was  not  bound  to 
hold  the  cargo  until  the  freight  was  paid,  and  that  the  plain- 
tiffs were  not  bound  to  give  the  defendants  notice  of  the 
dishonour  of  the  bill ;  but  he  left  it  to  the  jury,  as  a  ques- 
tion of  fact,  to  say,  whether  the  captain  took  the  bill  as  a 
matter  of  preference,  and  for  his  own  convenience,  without 
demanding  payment  in  cash;  or  whether  he  took  it  for  the 
accommodation  of  Acha  8c  Co.,  and  because  he  could  not 
obtain  payment  in  cash:  directing  them,  if  they  were  of  the 
former  opinion,  to  find  for  the  defendants,  and  if  of  the 
latter,  for  the  plaintiffs.     The  jury  found  for  the  defendants* 

Tittdal,  S.  G.  now  moved  for  a  rule  nisi  for  a  new  trial, 
upon  the  ground  of  misdirection  by  the  learned  judge.  He 
cited  Marsh  v.  Pedder  {a)  as  an  authority,  to  shew  that  the 


191 


1837. 


(e)  4  Camp.  557,  the  abstract  of 
nvhich  is  thus  given: — **  Where 
there  is  a  charterparty  covenanting 
for  payment  of  freight  on  a  right 
and  true  delivery  of  the  goods  at  a 
foreign  port,  the  freighter  is  not 
dischai^ed  by  the  master  there 
taking  from  the  freighter's  agent, 
who  was  furnished  with  fundb  to 


pay  him  the  freight,  a  bill  of  ex- 
change upon  a  third  person,  by 
whom  it  is  accepted,  if  the  bill  is 
not  duly  honoured,  although  the 
agent  fail  with  the  amount  of  the 
freight  in  his  hands,  unless  the 
master  had  the  offer  of  a  cash 
payment,  and  preferred  the  bill  fur 
his  own  convenience.*' 
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captain,  by  taking  the  bill  in  payment  of  the  freight,  could 
not  discharge  the  consignors  from  their  liability,  unless  it 
was  proved  distinctly  that  he  had  been  offered  payment  of 
the  freight  in  cash,  and  had  taken  the  bill  as  a  matter  of 
preference;  and  contended  that  the  onus  of  proving  the  fact 
lay  on  the  defendants,  who  had  given  no  evidence  upon  the 
subject.  He  also  referred  to  Tapley  v.  Martens  {a)  as  an 
analogous  case,  where  it  was  held,  that  the  taking  of  a  bill 
from  a  consignee  in  payment  of  freight,  which  bill  turned 
out  to  be  of  no  value,  did  not  release  the  consignor  from 
his  liability  to  pay  the  freight. 

Abbott,  C.  J. — I  think  the  present  case  is  distinguish- 
able from  that  of  Marsh  v.  Pedder.  In  that  case  there  was 
a  charterparty  under  seal,  binding  the  charterers  to  the 
payment  of  the  freight.  Here  there  was  no  charterparty, 
and  the  goods  were,  by  the  terms  of  the  bill  of  lading,  made 
deliverable  "  to  Page  and  Noble,  or  their  assigns,  he  or  thet/ 
paying  freight  for  the  same."  But  there  are  other  peculi- 
arities about  this  case.  Before  the  bill  became  due,  one  of 
the  plaintiffs,  in  a  letter  to  the  defendants,  communicated 
Che  fact  of  Acha  8c  Co.  having  stopped  payment,  stated  that 
he  held  a  bill  drawn  by  them  upon  and  accepted  by  Jgaste, 
and  requested  the  defendants  to  give  him  their  opinion 
whether  it  was  probable  the  bill  would  be  paid.  That 
letter  was  answered  by  the  defendants,  stating  that  the 
failure  of  Acha  8c  Co.  would  probably  greatly  affect  Jgaste, 
but  expressing  an  opinion  that  the  bill,  if  not  a  large  one, 
would  probably  be  paid.  Now  that  correspondence  shewed 
pretty  clearly,  that  the  plaintiffs  did  not,  at  that  time,  enter- 
tain the  idea  of  looking  to  the  defendants  as  liable  to  the 
payment  of  the  freight,  in  the  event  of  the  bill  being  dis- 
honoured.    Again,  the  captain,  who  it  must  be  remembered 


(a)  8  T.  R.  451,  the  abstract  of 
which  is  this : — "  A.  wishing  to 
send  goods  to  B.  at  X,  employed 
C.  to  carry  them  and  deliver  them 
to  B.,  and  engag,ed  to  pay  C.  fur 
the  freight.     C.  on  delivering  them 


according  to  the  order,  took  a  bill 
of  exchange  from  B.  drawn  on  A,, 
which  was  never  paid :  Held,  that 
A.  was  liable  to  pay  the  amount  of 
the  freight  to  C,  notwithstanding 
the  bill  of  exchange. 
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Mras  a  co-owner  with  the  plaintiffs^  remitted  the  bill  to  them 
in  a  letter,  stating  that  he  shouid  not  return  to  England, 
but  should  make  another  voyage  to  Newfoundland,  with  the 
hope  of  obtaining  another  freight  from  thence;  which  was 
▼ery  strong  evidence,  in  my  opinion,  to  shew  that  he  had 
taken  the  bill,  not  because  he  could  not  obtain  cash,  but  as 
a  matter  of  preference,  and  for  his  own  convenience.  The 
jury  took  this  view  of  the  case,  and  I  think  properly;  and 
upon  that  ground,  as  well  as  upon  the  ground  that  the 
peculiar  circumstances  of  this  case  take  it  out  of  the  gene- 
ral rule  laid  down  in  Marsh  v.  Pedder,  I  think  the  verdict 
was  right.  With  respect  to  the  other  case  cited,  that  has 
no  bearing  upon  the  present,  because  the  bill  there  taken 
was  drawn  upon  the  very  party  who  originally  agreed  to 
pay  the  freight. 

Bayley,  J. — I  think  the  general  rule  laid  down  in 
Marsh  v.  Pedder  does  not  apply  to  the  present  case.  Where 
the  captain  of  a  ship  is  left  to  obtain  payment  of  the  freight 
in  the  best  mode  he  can,  and  can  obtain  no  mode  of  pay- 
ment except  a  bill  of  exchange,  he  has  no  option;  he  must 
take  the  bill.  But  if  he  can  obtain  a  better  mode  of  pay- 
ment, and  still  takes  the  bill,  he  has  an  option^  which  he 
must  be  presumed  to  have  exercised,  and  he  is  bound  by 
taking  the  bill.  The  correspondence  adverted  to  by  my 
Lord  Chief  Justice  fully  authorized  him  in  leaving  it  to  the 
jury  to  say,  whether  the  captain  took  the  bill  from  necessity, 
or  from  choice,  and,  looking  at  the  evidence  altogether,  I 
see  no  reason  to  be  dissatisfied  with  the  conclusion  at 
which  the  jury  arrived  on  that  subject.  If  the  contrary  was 
the  fact,  and  the  captain  took  the  bill  because  he  could  ob- 
tain no  other  mode  of  payment,  the  onus  probandi  in  that 
respect  clearly  lay  upon  the  plaintiffs,  and  not  on  the 
defendants. 

Little  DALE,  J.  concurred.(a) 

Rule  refused. 

(a)  Hdrotfdf  J,  was  absent. 
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1827. 

^^s'^./  Rogers  v.  Brodebip,  Esq. 

Saturday,     XHIS  was  an  action  brought  against  the  defendant^  one 

The  2  Geo  3   ^^  ^^^  magistrates  of  the  Thames   Police  Office,  in  respect 

c.  28,  which     of  an  alleged  wrongful  act  committed  by  him    as    such 

tional  protec-    magistrate,    under    the    statute,  2   Geo.  3,  c.   28,    com- 

tion  to  justices  monly  called  the  Bum  Boat  yJct  (a\  The  jurisdiction 
in  cases  of  ac-     .  ,        ,  .  ^      ,  ,      ,.  .         / 

tions  brought    given  by  that  statute  is  confined  to  the  four  counties  of 

for^w '  thiT  ^i^^^^^i  ^««^^>  Surrey,  and  Kent.     It  enacts,  that  if  any 

done  mpur-  action  shall  be  commenced  against  any  justice  of  the  peace 

acT^utwhich  ^^^  ^^^  i\niig  done  in  pursuance  of  that  act,  the  same  shall 

does  not  re-  be  laid  in  London  or  Middlesex,  and  not  elsewhere ;  that 

action  does  every  such  action  shall   be  commenced  within  six  months 

not  deprive       n^xt  after  the  cause  of  action  accrued ;  that  if  any  such 

them  of  their  . 

right  to  the       action  shall  be  commenced  in  any  other  place,  or  after  the 

"^*'red^"the    ^^P^'"**^'®^  ^f  5^*  months  from  the  time  whep  the  cause  of 

24  Geo.  %  c.    action  accrued,  the  jury  shall  find  a  verdict  for  the  de- 

quires  notice"    fendant;  and  that  in  every  such  action,  wherein  the  de- 

in  cases  of  ac-  fendant  obtains  judgment,  he  shall  have  treble  costs.  But 
tions  brought      ,  ,  ,  .        ,  .         ^        , 

against  jus-      the  act  does  not  any  where  require  that  any  notice  of  action 

tices  for  any     gjjjijj  ^e  given  to  a  lustice  of  the  peace  previous  to  the 

thing  done  m  ^  •*  . 

execution  of      commencement  thereof.     At  the  trial  before  Abbott,  C.  J. 

T^T^tmi^  at  the  adjourned  Middlesex  sittings  after  last  term,  the  plain- 
where  in  an  titT  put  in  evidence  a  notice  which  had  been  served  upon 
a  magisuate,     ^he  defendant,  and  which  was  framed  in  pursuance  of  the 

under  the  2  directions  of  the  statute,  24  Geo.  2,  c.  44,  s.  1  (6),  except 
Geo.  3,  c.  28, 

the  plaintiff          ^^^  Continued  and  amended  hj  at  the  usual  place  of  his  abode,  by 

of  a  notice  not  *^*  subsequent  statutes,  1  &  2  Geo.  the  attorney  or  agent  for  the  party 

perfectly  con-    4,  c.  118;  3  Geo.  4,  c.  55;  and  who  intends  to  sue,  at  least  one 

formable  with    6Geo.  4,  c.  21.  calendar  month  before  the  suing 

the  requisites        ^m  ^hich  enacts,  that "  no  writ  out  or  serving  the  same,  in  which 

of  the  24  Geo.    .\,,          j           '   •    .  u  n  I      i      i        j        r 

2  c  44  and                   ^"^  ^      against,  nor  any  notice  shall  be  clearly  and  expli- 

was  thereupon  copy  of  any  process  at  the  suit  of  a  citly  contained  the  cause  of  action ; 

nonsuited : —    subject  shall  be  served  on,  any  jus-  on  the  back  of  which  notice  shall 

Held,  that  the  tj^e  of  the  peace  for  any  thing  by  be  indorsed  the  name  of  such  at- 

"^ht*^*    ^^       ^""*  ^®"®  ^"  ^^®  execution  of  his  torney/with  the  place  of  his  abode, 

office,  mitil  notice  in  writing  of  who  shall  be  entitled  to  the  fee  of 

such  intended  writ  or  process  shall  twenty  shillings  for  preparing  and 

have  been  delivered  to  him,  or  left  serving  such  notice." 
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that  the  name  and  place  of  abode  of  the  phintiflTs  attomej 

were  not  indorsed  upon  the  back  of  it ;  whereupon  it  being 
objected  that  proof  of  service  of  a  notice  of  action  was 
necessary  under  s.  3  of  that  statute  (a),  and  that  the  notice 
given  in  evidence  w^s  insufficient,  the  Lord  Chief  Justice 
was  of  opinion  that  the  objection  was  fatal,  and  accordingly 
directed  a  nonsuit. 
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Rogers 

V, 

Bboderip. 


Chitty  now  moved  for  a  rule  rtisi  to  set  aside  the  nonsuit, 
and  for  a  new  trial.  If  the  present  action  had  been  founded 
on  the  statute,  24  Geo.  %  c.  44,  which  specifically  requires 
notice,  it  must  be  admitted  that  it  could  not  be  maintained, 
because  the  notice  produced  did  not  comply  with  all  the 
requisites  of  that  act  (&).  But  this  action  is  founded  upon 
a  subsequent  and  different  act  of  parliament,  by  the  provi- 
sions of  which  it  must  be  regulated  independently  of  and 
without  reference  to  the  prior  statute.  The  2  Geo.  3,  c.  28, 
upon  which  this  action  is  brought,  provides  and  specifies 
the  form  and  mode  according  to  which  actions  commenced 
against  justices  of  the  peace,  for  acts  done  in  pursuance  of 
that  statute,  shall  be  conducted,  and  makes  no  mention  of 
any  notice ;  clearly,  therefore,  warranting  the  inference  that 
no  notice  was  intended  to  be  required.  It  gives  peculiar 
privileges  to  the  magistrate  in  the  case  of  his  obtaining  a 
verdict,  and  throws  an  extensive  protection  round  him ;  and 
it  would  not  be  just  to  increase  those  privileges  and  enlarge 


(fl)  Which  enacts,  that "  no  such 
plaintiff  shall  recover  any  verdict 
against  any  justice  of  the  peace, 
where  the  action  is  grounded  on 
any  act  of  the  defendant  as  such 
justice  of  the  peace,  unless  it  is 
proved  upon  the  trial  that  such 
notice  was  given ;  but  in  default 
thereof,  such  justice  of  the  peace 
shall  recover  a  verdict  and  costs." 

{b)  Vide  Lovtlace  v.  Curry^  7 


T.  R.  631.  Sabin  v.  De  Burgh,  2 
Camp.  196.  Strickland  v.  Ward, 
7  T.  R.  631,  in  notis.  WeUer  v. 
Toke,  9  East,  364.  Tc^hr  v«  Fen- 
wick,  7  T.  R.  635,  cited  by  Lauh 
rence,  J.  Osborn  v.  Gough,  3  Bos. 
&  Pul.  551.  Prettidge  v.  Wood- 
man,  ante.  Vol.  II.  43.  Morgan 
v.  Palmer,  ante,  Vol.  IV.  283.  James 
V.  Swift,  ante.  Vol.  VI.  625.  Gim- 
bert  V.  Onfney,  1  M*Clel.  &  Y.  469. 


Broderip. 
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that  protection,  by  incorporating  with  this  the  provisions  of 
Rogers       ^  prior  and  distinct  act  of  parliament.     The  act  in  question 
V.  may  be  considered  as  a  local  act,  for  its  operation  is  con- 

fined to  four  counties ;  and  its  operation  cannot  be  extended 
by  incorporating  with  it  the  general  act,  24  Geo.  2,  c.  44, 
which  was  passed  for  more  general  purposes,  and  was 
made,  to  a  certain  degree,  alio  intuitu.  The  plaintiff 
was  not  bound  to  prove  any  notice  at  all,  and  if  so,  he 
ought  not  to  be  prejudiced  by  proving  one,  wJiich  under 
other  circumstances  would  have  been  defective,  and  fatal 
to  the  action. 

Abbott,  C.  J. — It  is  quite  clear  that  the  plaintiff  and 
his  legal  advisers  were  of  opinion  that  a  notice  of  action 
was  necessary  in  this  case ;  and  it  is  equally  clear,  and  in* 
deed  admitted,  that  the  notice  served  upon  the  defendant 
was  informal  and  defective.  I  think  the  plaintiff  was  right 
in  his  notion  of  the  law,  but  he  has,  unfortunately  for  him- 
self, been  guilty  of  a  fatal  error  in  his  attempt  to  comply 
with  the  requisites  of  the  law.  The  terms  of  the  statute^ 
24  Geo.  2,  c.  44,  s.  1,  are  as  general  and  comprehensive  as 
language  could  make  them;  for  it  requires  a  previous  notice 
of  every  action  commenced  against  any  justice  of  the  peace, 
not  for  any  thing  done  by  him  in  pursuance  of  that  act^  but 
for  any  thing  done  by  him  in  the  execution  of  his  office :  ren- 
dering the  notice  necessary,  therefore,  in  any  action  against 
a  justice  of  the  peace,  upon  whatever  statute  that  action 
may  be  founded.  Then  upon  what  general  principle,  or 
upon  what  particular  provision  in  either  of  these  acts  of 
parliament,  can  it  be  contended  that  the  notice  required  by 
the  one  is  not  necessary  in  an  action  founded  on  the  other  i 
I  can  see  no  ground  for  the  argument  in  either  point  of 
view,  nor  any  reason  why  the  privileges  and  protection 
given  to  the  magistrate  by  one  statute,  should  deprive  him 
of  those  which  were  previously  given  him  by  another.  I 
am,  therefore,  of  opinion  that  the  plaintiff  was  properly  non- 
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suited,  and  that  there  is  no  pretence  for  granting  the  present 
application. 
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The  other  judges  concurred. 


(a)  Vide  LewU  v.  Smith,  Holt's 
N.  P.  C.  «7.  Stringer  v.  Martyr, 
6£8p.N.P.C.lS4.  BirdY.Gwh 
tUm,  %  Chit.  Rep.  459.  Brigg$  v. 
Evelyn,  2  H.  Bl.  114.  Bar  v. 
JoncM,  5  Price,  168.  Mayhew  v. 
Locke,  S  Marsh.  377;  7  Taunt. 
63,  <S.  C.    Stetart  v.  Smith,  6  £sp. 


Rule  refused  (a). 

N.  P.  C.  138.  Wettm  v.  JVwrv 
flier,  14  East,  491.  Ex  parte 
Martin,  ante,  65.  Farton  v.  WU- 
liami,  3  Barn.  &  Aid.  331.  Smith 
V.  Wiltthire,  5  J.  B.  Moore,  332. 
Nettor  V.  ^avcom(,  ait/e.  Vol.  IV. 
476.776;  3B.  &C.  159. 


18«r. 


Rogers 

V. 

Brousbip. 


Goldstein  v.  E.  Fobs.  Saturdm^, 

rvi  .  .  •  January  27. 

1  HIS  was  an  action  for  a  libel.    The  declaration  con-  where  a  de- 
tained four  counts.    The  first  count  stated,  by  way  of  in-  claration  for  a 
ducement,  that  the  plaintiff,  before  the  time  when,  &c.^  was  ingtheplaintTfF 

a  person  of  sood  name,  fame.  Sec,  and  had  for  many  years  ^^^  out  the  fol- 
*^  .    .         ,      .  ;  .  ,.         ./  lowing  matter, 

earned  on  business  as  a  merchant,  m  partnership  with  one  «  Society  of 

Castk,  and  had  never,  until  the  publication  of  the  libel  Jh^Protection 

hereinafter  mentioned,  been  suspected  of  swindling  or  cheat-  of  Trade 

ing,  and  then  proceeded  as  follows : — "  And  whereas  also,  *^*andSharp^ 

before  the  time  when,  8cc.,  divers  persons  had  been  asso-  ers,  &c.  I  (de- 

ciated  together  under  the  name  and  description  of  ^  The  <^^cted  To^in- 

Society  of  Guardians  for  the  Protection  of  Trade  against  fo™  ?<>."  ^}}^^ 
^    .    „  ,  ^-  ,        ,     ,       ,  ^     ,  ,  .         O.  (plaintiff) 

Swmdlers  and  Sharpers;   and  the  defendant,  under  colour  is  reported  to 

and  pretence  of  being  the  secretary  of  the  said  society,  had  ^"  society  as 

from  time  to  time  published,  and  was  accustomed  to  pub-  be  proposed  to 

lisb,  certain  printed  reports,  for  the  purpose  of  denoting  and  foras  a^mem- 

signifying  to  the  members  of  the  said  society,  the  names  of  ber  thereof,'' 

such  persons  as  were  deemed  and  considered  swindlers  and  plaintiff  was  a 

sharpers,  and  improper  persons  to  be  proposed  and  balloted  swindler  and 

an  improper  person  to  be  a  member  of  the  said  society) : — Held,  after  verdict,  that  the 
innuendo  was  not  warranted  by  the  libel,  and  that  the  words  themselves  were  not  ac- 
tionable, for  want  of  a  proper  colloquium. 

VOL.  IX.  P 
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18S7.  for  as  members  of  the  said  society,  to  wit,  at,  &c.  Yet  the 
said  defendant,  well  knowing  the  premises,  but  contriving, 
&c.,  on,  8u:.,  did  compose,  print  and  publish,  and  cause  and 
procure  to  be  composed,  printed  and  published  in  a  certain 
printed  paper,  a  certain  false,  scandalous,  malicious  and 
defamatoiy  libel,  containing,  among  other  things,  the  false 
and  scandalous,  malicious  and  libellous  matter  following, 
of  and  concerning  the  said  plaintiff,  in  the  way  of  his  trade 
and  business:  that  is  to  say,  ''  No.  10.  Correspondence; 
1825.  Society  of  Guardians  for  the  Protection  of  Trade 
against  Swindlers  and  Sharpers;  Richard  Clarke,  Esq. 
Chamberlain  of  London,  President;  George  Bridges,  Esq. 
Alderman  and  M.P.,  Vice  President;  Messrs.  W.  Praed 
and  Co.  Bankers,  Treasurers;  I  (meaning  the  said  defend- 
ant) am  directed  to  inform  you,  that  the  persons  under- 
named, or  using  the  firms  of  Goldstein,  (meaning  the  plain- 
tiff,) Castles  and  Co.,  51,  Mark  Lane,  and  Benjamin  Foster 
Baker,  Hackney  Road,  are  reported  to  this  society  as  im- 
proper to  be  proposed  to  be  balloted  for  as  members 
thereof/'  (thereby  then  and  there  meaning  that  the  9aid 
plaintiff  was  a  swindler  atid  sharper,  and  an  improper  person 
to  be  a  member  of  the  said  society.)  The  three  other  counts 
were  more  general,  leaving  out  the  introductory  averment  as 
to  the  objects  of  the  society,  and  the  character  and  proceed* 
ings  of  the  defendant.  Plea,  the  general  issue.  At  the  trial 
before  Abbott,  C.  J.,  at  the  Sittings  in  Westminster  after  last 
Hilary  Term,  the  plaintiff  had  a  verdict  with  100/.  damages. 
In  Easter  Term  last, 

Campbell  obtained  a  rule  nisi  to  arrest  the  judgment,  on 
the  ground  that  there  was  no  count  in  the  declaration  which 
would  support  the  verdict.  The  first  count,  which  was  the 
least  objectionable,  was  ill,  for  two  reasons;  first,  that  the 
colloquium  or  introductory  averment  was  not  connected  with 
the  statement  of  the  alleged  libel,  so  as  to  authorise  a  mean- 
ing beyond  the  ordinary  acceptation  of  the  words,  and  there- 
fore the  innuendo  afiixed  to  the  libel  was  not  warranted; 
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and,  secondly,  tbe  matter  per  se  was  not  libellous.     As  to        1897. 
the  other  counts  they  were  clearly  bad  for  want  of  an  induce-    Jl~^"^^ 

GOLIMtTBIN 

ment.     He  cited  Barkam'n  case  (a);  Holty.  Seholfieldib),  9. 

and  Hawkes  v.  Hawkey  (c).  ^^• 

Brougham  and  Chitty  (with  whom  were  Scarlett  and 
jP.  Pollock)  now  shewed  cause,  and  contended  that  upon 
the  whole  declaration  there  was  sufficient  in  the  first  count  to 
connect  the  colloquium  or  introductory  matter  with  the  state- 
ment of  the  libel,  and  consequently  to  authorise  the  innu- 
endo which  accompanied  the  words.  It  must  be  understood 
that  the  society  mentioned  in  the  libel  is  the  same  as  that 
described  in  the  colloquium,  and  if  the  innuendo  is  rejected 
as  surplusage,  as  it  may  be^  Roberts  v.  Camden  {d),  there 
will  be  no  ambiguity;  Tuchin'a  case(e).  Admitting  the  col« 
loquium  and  statement  of  the  libel  not  to  be  sufficiently 
connected,  still  the  innuendo  was  warranted  in  order  to 
remove  ambiguity,  and  the  finding  of  the  jury  established 
the  truth  of  the  innuendo,  Coles  v.  Haveland(J).  At  all 
events  the  libel,  as  the  declaration  alleges,  being  published 
of  the  plaintiff  in  the  way  of  his  business,  is  actionable 
without  an  innuendo,  and  therefore  the  Terdict  may  be  sus- 
tained. The  words  must  be  understood  in  their  popular 
sense,  that  in  which  all  mankind  must  understand  them, 
Woolnoth  V.  Meadows  (g)f  and  it  is  impossible  to  say  that 
the  statement  contained  in  this  libel  has  not  an  injurious 
effect  upon  the  plaintiff's  character,  considering  the  object 
and  proceedings  of  the  society,  of  which  he  is  announced  to 
be  an  unfit  person  to  become  a  member.  The  jury  have 
put  this  interpretation  upon  the  libel,  and  their  finding  is  well 
warranted. 

Campbell  (with  whom  were  Gumey  and  Bolland)  contrd, 

(a)  4  Co.  Rep.  80  a.  (e)  St.  Tr.  1095. 

(6)  6  T.  R.  691.  (/)  Cro.  Eliz.  «50. 

(c)  8  East,  487.  (g)  5  East,  463. 

(1^  9  East,  99. 

p2 


Goldstein 
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iser.  admitted  that  if  the  introductory  part  of  the  declaration  were 
connected  with  the  subsequent  statement  of  the  libel,  the 
'*iV*'"  innuendo  might  have  been  justified,  on  the  authority  of 
Foss.  Hawkes  v.  Hawkey  {a),  but  that  is  not  so,  for  here  the 
innuendo  refers  to  the  said  society.  What  society  ?  The 
introductory  matter  apeaks  of  a  society,  and  so  does  the 
libel.  Then  it  is  clear  that  there  is  no  connexion  between 
these  parts  of  the  declaration.  If  so,  the  innuendo  is  not 
authorised,  because  its  object  is  to  extend  the  meaning 
of  the  words»  and  not  merely  to  explain  an  ambiguity, 
which  is  the  proper  office  of  an  innuendo.  In  Coles  v. 
Haveland  there  was  probably  something  in  the  introductory 
part  of  the  declaration  to  justify  the  innuendo.  The  decla- 
ration is  not  set  out  in  the  report.  As  the  innuendo  here 
is  not  warranted,  then  the  only  question  is,  whether  the 
matter  charged  as  libellous  is  per  se  actionable.  It  is  quite 
clear  that  it  will  not  bear  the  meaning  imputed  to  it  by  the 
innuendo;  and  if  it  is  reconciled  with  an  innocent  interpre- 
tation, the  verdict  cannot  be  supported.  The  plaintiff  may 
be  an  unfit  person  to  be  a  member  of  the  society  in  ques- 
tion, but  that  unfitness  might  arise  from  many  circumstances, 
without  any  reflection  upon  his  character  for  morality,  or 
his  honesty  as  a  tradesman.  Standing  alone,  therefore,  the 
matter  is  not  actionable,  and  as  the  innuendo  is  not  war- 
ranted by  the  import  of  the  statement,  the  judgment  must 
be  arrested. 

Abbott,  C.  J. — The  first  question  which  presents  itself 
for  our  consideration  is,  whether  the  matter  published  by 
the  defendant  is,  upon  this  record,  connected  with  the  in- 
troductory averment  in  which  it  is  alleged  that  there  ex- 
isted a  society  for  the  protection  of  trade  against  swindlers 
and  sharpers,  and  that  the  defendant,  as  secretary  of  the 
society,  was  in  the  habit  of  publishing  printed  reports  for 
the  purpose  of  denoting  and  -  signifying  to  the  members  the 
names  of  such  persons  as  were  deemed  and  considered 

(a)  8  East,  437. 
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swindlers  and  sharpers.  If  the  matter  published  by  the  1897. 
defendant  M'ere  sufficiently  connected  with  the  introductory 
averment,  I  should  have  no  doubt  that  the  action  was 
maintainable,  but  upon  looking  at  the  record,  it  does  not 
appear  to  roe  that  they  are  connected.  The  introduction 
stands  by  itself,  without  any  reference  being  had  to  what  is 
afterwards  set  out  as  libellous.  After  setting  out  the  intro- 
ductory averments,  the  pleader  goes  on  to  allege  that  the 
defendant,  intending  to  injure  the  plainti£F,  composed  and 
published  of  and  concerning  him  in  a  certain  printed  paper 
a  certain  false  and  defamatory  libel,  of  and  concerning  the 
plaintiff  in  the  way  of  his  trade  and  business.  There  is  not 
here  one  word  of  reference  to  the  previous  introduction. 
The  declaration  then  proceeds  to  set  out  the  libellous 
matter,  at  the  close  of  which  there  is  this  innuendo: 
*^  thereby  then  and  there  meaning  that  the  said  plaintiff  was 
a  swindler  and  a  sharper,  and  an  improper  person  to  be  a 
member  of  the  said  society."  Now  the  introduction  men- 
tions a  society,  and  the  libel  itself  also  mentions  a  society. 
I  think  it  is  impossible,  therefore,  to  construe  the  said  so- 
ciety, mentioned  in  the  innuendo,  to  be  the  society  men- 
tioned in  the  introductory  averment.  The  more  natural 
meaning  of  the  innuendo,  is  to  refer  the  words  *^  said  so- 
dety"  to  the  society  mentioned  in  the  libel  itself,  as  the 
last  antecedent  to  that  mentioned  in  the  introduction.  This 
is,  1  think,  the  proper  construction  of  this  part  of  the 
record.  Then  comes  to  be  considered  the  question  whe- 
ther the  publication  itself,  in  its  natural  sense,  having  no 
regard  to  any  introductory  matter,  or  to  any  thing  but  what 
is  to  be  collected  from  the  paper  itself,  is  libellous.  The 
paper  itself  is  in  these  words :  '^  No.  10.  Correspondence ; 
1825.  Society  of  Guardians  for  the  Protection  of  Trade 
against  Swindlers  and  Sharpers;  Richard  Clark,  Esq., 
Chamberlain  of  London,  President ;  George  Bridges,  Esq., 
Alderman  and  M.P.,  Vice-President;  Messrs.  W.  Praed, 
and  Co.,  Bankers,  Treasurers ;  I  am  directed  to  inform  you, 
that  the  persons  under-named,  or  using  the  firms  of  Gold- 
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1827.  htan^  duties,  and  Co.^  5\,  Mark  Lane,  are  reported  to 
this  society  as  improper  to  be  proposed  to  be  balloted  for 
as  members  thereof."  Then  the  pleader  thinks  fit  to  intro- 
duce this  allegation  by  way  of  innuendo,  '^  thereby  then  and 
there  meaning  that  the  said  plaintiff  was  a  swindler  and 
sharper,  and  an  improper  person  to  be  a  member  of  the 
said  society."  It  appears  to  me,  however,  as  by  no  means 
following,  that  because  a  man  may  be  an  improper  person 
to  be  proposed  as  a  member  of  a  society  for  the  protection 
of  trade  and  commerce  against  swindlers  and  sharpers,  he 
is  himself  a  swindler  and  sharper.  There  may  be  many 
reasons  which  may  render  a  person  unfit  to  be  a  member 
of  such  a  society,  although  he  is  not  a  swindler,  and,  there* 
fore,  it  appears  to  me,  that  the  innuendo  is  not  warranted 
by  the  libel.  It  comes  then  to  the  simple  question,  whether 
independently  of  all  introductory  averment  of  innuendo,  the 
natural  import  of  the  publication  itself  is  actionable.  There 
may  be  so  many  reasons  why  a  person  may  be  improper  to 
be  balloted  for  as  a  member  of  this  society,  without  casting 
any  injurious  reflections  upon  him  whatever,  that  I  can  by 
no  means  say  that  the  words  of  this  publication  are  neces- 
sarily libellous.  There  may  have  been  rules  of  this  society 
arbitrarily  fixed,  requiring  the  members  to  be  of  a  certain 
particular  class  or  description  of  persons,  excluding  others 
of  another  class,  without  any  imputation  whatever  upon 
those  who  belong  to  the  latter.  I  can  very  easily  conceive 
this  to  be  the  case.  Thinking,  therefore,  that  the  statement 
that  this  plaintiff  was  an  improper  person  to  be  a  member 
of  this  society,  may  be  reconcilable  with  an  innoxious  rea- 
son, and  referable  to  fixed  arbitrary  rules  of  the  society,  I 
am  of  opinion  that  this  action  is  not  maintainable. 

Ba  YLEY,  J.-^I  am  of  the  same  opinion.  The  objection 
being  on  the  record,  it  is  open  to  the  plaintiff  to  take  the 
opinion  of  a  court  of  error  upon  it.  If  the  libel,  as  stated 
in  the  record,  had  been  connected  with  the  introductory 
part  of  the  declaration,  that  the  defendant  was  in  the  habk 
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of  publishiDg  the  names  of  those  persons  who  were  sharp* 
era  and  swindlers  and  improper  to  be  proposed  as  members 
of  the  society,  I  should  have  thought  there  was  something 
to   warrant  the   innuendo,  which   is   connected   with  the 
matter  complained  of;  but,  when  the  rest  of  the  count  is 
looked  at,  there  is  nothing  to  connect  them,  nor  any  thing 
to  justify  the  innuendo.    The  office  of  an  innuendo  is  to 
explain  what  was  previously  mentioned,  but  not  to  extend 
its  meaning.     If  an  allegaiUon  is  general,  you  are  not  at 
liberty  to  confine  it  to  the  particular  species  falling,  within 
the  genus.    There  is  one  case  in  the  books  extremely  ap* 
plicable  to  this.    In  Peake  v.  Oldham  {a),  the  words  were, 
''I  am  thoroughly  convinced  that  you  are  guilti/" (mewaing 
guilty  of  the  death  of  D.  D.)  *'  and  rather  than  you  should 
go  without  a  hangman^  I  will  hang  you."     In  that  case 
there  was  nothing  previously  to  shew  that  D.  D.  had  been 
murdered,  but  Lord  Mansfield  said  the  word  guilty  implied 
a  malicious  intent,  and  could  be  applied  only  to  something 
which  is  universally  allowed  to  be  a  crime,  and  that  the 
remaining  words  shewed  what  species  of  death  the  de- 
fendant meant,  and,  therefore,  in   themselves,  manifestly 
imputed  a  charge  of  murder.     Now,  in  the  present  case, 
the  words  themselves  cannot  by  any  construction  support 
the  innuendo,  there  being  nothing  to  connect  them  with  the 
previous  introductory  averment.      The  case  of  Hawkes  v. 
Hawkey  (6),  is  strictly  in  point  to  shew  that  words  not  in 
themselves  actionable,  cannot  be  made  so  by  an  innuendo 
referring  them  to  a  particular  species  of  offence.  The  words 
in  this  case  are  capable  of  the  most  innocent  interpretation, 
and  as  they  cannot  be  made  actionable  by  innuendo  without 
doing  violence  to  their  natural  meaning,  I  think  the  judg- 
ment ought  to  be  arrested. 

LiTTLEDALE,  J.  (c). — I  am  of  the  same  opinion  upon 
both  points.     First,  I  think  there  is  nothing  to  connect  the 

(a)  Cowp.  275.       (6)  8  East,  427.      (c)  Hdrqyd,  J.,  was  absent. 
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1827.  alleged  libel  with  the  introductory  averment;  and  secondly, 
the  words  themselves  are  not  actionable,  and  cannot  be 
made  so  by  the  innuendo,  which  extends  their  meaning  be- 
yond what  they  fairly  import. 

Rule  absolute. 


The  King  V.  The  Justices  of  the  North  Riding  of 

Monday,  YORKSHIRE. 

January  29. 

Where  a  cer-    ON  shewing  cause  against  a  rule  nisi,  obtained  last  term, 
tiorari  was         ^  ....  i  i.  •  i- 

granted  on  the  '^i*  ^  certtorart  to  bnng  up  an  order  of  petty  sessions,  for 

npphcation  of  allowing  the  accounts  of  the  surveyors  of  the  highways  of 
and  one  of'  the  township  of  Fylingdales,  in  the  parish  of  Whitby,  in  the 
foreVemat^^  North  Riding  of  Yorkshire,  in  order  that  the  same  might  be 
came  on  for  quashed  for  want  of  jurisdiction  in  the  justices,  it  appeared 
Court  heard  ^  f*"^™  ^^^  affidavits,  that  on  the  IStli  October  last  there  had 
the  case  not-  been  a  parish  meeting,  at  which  the  surveyor  of  the  high- 
The  petty  ways  accounts  were  submitted.  After  investigating  them, 
sessions  have  jj  ^j^g  agreed  by  theveslry,  that  the  surveyor  should  go  before 
to  allow  the  a  single  magistrate  next  day,  to  have  his  accounts  verified, 
sun^e7or  o?^  pursuant  to  the  Highway  Act,  1 3  Geo,  3,  c.  78,  s.  48.  On  the 
highways  un-  following  day  the  surveyor  attended  before  a  single  magistrate, 
c.  78,  s.  48,  '  b^^^  omitted  to  take  with  him  the  assessments ;  whereupon  two 

where  the  par-  ^f  the  rated  inhabitants  of  the  township,  named  Edmund 

ties  have  been  . 

before  one  jus-  Cook  and  Alexander  Blunt,  objected  that  the  magistrate, 

tice,  who  had   without  the  assessments,  could  not  verify   the  accounts. 

not  gone  into  ^  ^  ... 

the  accounts,    The  magistrate  yielded  to  this  objection,  and  desired  the 

the  caseTo  the  P^^^^^s  to  attend  at  the  petty  sessions,  appointed  to  be 
peitjr  sessions,  holden  next  day  at  Whitby.  All  the  parties  attended  ac- 
cordingly, when  Cook  objected  that  the  petty  sessions  had 
no  jurisdiction  to  investigate  the  matter,  the  accounts  not 
having  been  previously  examined  by  one  justice,  according 
to  the  statute.  The  petty  sessions,  however,  allowed  the 
accounts.  The  present  application  was  originally  made  at 
the  instance  of  Cook  and  Blunt,  but  since  the  rule  was 
granted  Cook  had  died. 
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Brodrick  now  objected,  that  as  Cook  had  since  died,  the        1897. 
application  must  fall  to  the  ground,  the  Court  not  having     -i^**!^^^ 
competent  parties  before  it,  who  would  be  respousible  for  9. 

costs,  m  the  event  of  the  rule  being  discharged;  sed  ^UieN^R!" 


Yorkshire. 


Per  curiam. — We  think  Alexander  Blunt  is  a  good  ap- 
plicant, and  we  shall  hear  the  case. 

Brodrick  then  shewed  cause.  The  question  is,  whether 
under  the  48th  section  of  the  Act  suflScient  was  done  before 
the  single  magistrate,  in  order  to  give  the  petty  sessions 
jurisdiction.  This  application  was  granted  on  the  autho* 
rity  of  Rex  y.  The  Justices  of  Somersetshire  (a),  which  would 
seem  to  support  it;  but  as  this  is  a  mere  formal  objection, 
the  Court  will  not  look  very  astutely  into  it,  where  the  sub- 
stance of  the  act  was  complied  with.  Now  here  the  sur« 
veyor's  accounts  were  actually  submitted  to  the  vestry  and 
approved  of,  and  the  parties  went  before  the  single  justice 
to  have  them  verified  as  a  mere  matter  of  form,  but  by  mere 
accident  the  assessments  were  not  produced.  This  was  a 
compliance  with  the  substance  of  the  act,  so  as  to  give  the 
petty  sessions  jurisdiction.  There  having  been  an  objection 
made  before  the  single  justice,  it  was  competent  to  him  to 
refer  the  accounts  to  the  petty  sessions,  Rex  v.  Mitchell(b), 
for  examination  and  allowance.  In  Rex  v.  The  Justices  of 
West  Riding,  Yorkshire{c),  Buller,  J.  says,  "  The  appoint- 
ment to  go  before  the  justice  is  to  be  made  with  the  con- 
sent of  the  inhabitants  and  of  the  surveyor ;  and  if  they  all 
consent  at  first  to  go  to  the  petty  sessions,  instead  of  going 
before  the  magistrate,  I  doubt  whether  any  of  the  parties 
can  afterwards  object  to  it.  The  justices  at  the  petty  ses- 
sions have  the  same  power  over  the  surveyor's  accounts 
that  one  justice  has."  [Bayley,  J.  But  the  petty  sessions 
have  not  jurisdiction,  where  the  parties  have  been  before 
the  single  justice,  but  who  has  not  gone  into  the  accounts 

(a)  AfUe,  Vol.  VI.  469.    6  B.  &         (b)  5  T.  R.  701.     . 
C.  816.  (c)5T.R.632. 
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189T.        for  want  of  materials ;  the  justices  in  this  case  were  under 

^^^^^      that  diflSculty.     Abbotty  C.  J.  If  you  agree  amongst  your- 

y^  selves  to  go  at  once  before  the  petty  sessions,  instead  of  the 

The  Justices  single  justice,  then  the  observation  of  BulUff  J.  is  applica* 

YoEKSHias.   ble.J     There  can  be  no  sensible  reason  forgomg  before  the 

sbgle  justice,  if  the  accounts  are  afterwards  only  allowed 

by  the  petty  sessions.     Here  the  parties,  in  fact,  went  be* 

fore  a  single  justice,  and  he  referred  the  matter  to  the  petty 

sessions. 

Abbott,  C.  J. — We  are  not  called  upon  to  give  any 
opinion  as  to  the  reasonableness  of  the  objection  in  this 
particular  case,  but  to  determine  whether  that  was  done, 
which  is  declared  to  be  necessary  by  the  legislature.  These 
guards  and  securities  against  improper  practices  have  been 
deemed  wise  and  necessary  by  parliament.  The  act  re* 
quires  that  the  accounts  shall  in  the  first  place  be  submitted 
to  a  single  justice,  and  then  to  the  petty  sessions,  if  there  be 
any  objection  to  the  allowance.  Here  the  single  justice 
had  no  means  of  exercising  his  judgment  as  to  the  correct- 
ness of  the  accounts,  the  assessments  not  having  been  pro- 
duced, and  therefore  it  appears  to  me,  that  the  petty  ses* 
sions  had  no  jurisdiction  under  the  circumstances  of  this 
case. 

Bayley,  J.  and  Littledale,  J. (a)  concurred. 

Rule  absolute  for  quashing  the  order  of  petty  session. 

(a)  Eolroydy  J.  was  absent. 
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1897. 
C.  Fl  N  LEY  O.  G AB  D  N  ER.  ^*^v^/ 

J.  Davis  v.  Gabdnee. 

J.  Cole  v.  Gabbnee.  Mtmday, 

January  99. 
Storks,  in  last  MichaelmaB  Term,  obtained  rules  to  When  the 
shew  cause  why  the  judgments  in  these  cases  should  not  ^Jj^y^jn 
be  set  aside,  and  the  grants  of  certain  annuities,  and  the  pureaance  of 
deeds  securing  the  same,  delivered  up  to  be  cancelled ;  and  ^th^be°^^'^ 
why  the  same,  together  with  the  warrants  of  attorney  upon  broker,  re- 
which  the  said  judgments  were  founded,  should  not  be  de-  whole  consi- 

dared  null  and  void  on  the  ground  of  usury.  demiioo  mo- 

°    ^  "^  ney,  and  un- 

it appeared  from  the  affidavits,  that  the  defendant  bemg  mediatelv 

desirous  of  raising  the  sum  of  3000/.  by  way  of  annuity,  jj^'^^i^/,'*" 

applied  in  the  month  of  February,  1818,  to  one  White  for  percent,  for 

that  purpose,  and  stated  what  he  wanted.     ffAt/e  applied  andbrdteiage, 

to  one  C.  Dufour,  a  money  broker,  and  the  latter  intro-  *"<*  ^^  ^ 
J        1  1  •  #rn  '3  ■  ■•  amount  of  one 

duced  him  to  one  Inomas  as  a  monied  man,  who  could  ^ear^s  annoity, 

command  the  sum  required.     Thomas  said  he  could  raise  ''bwh  was  de- 

'  posited  in  a 

the  sum  that  Gardner  wanted  for  an  annuity  of  430/.,  but  bank  and 

that  his  charge  was  10/.  per  cent,  for  law  expenses,  and  that  q^]J!J!^riy  to 

5/.  per  cent,  would  be  required  by  way  of  commission  to  pay  pay  ^^  nnnui- 

Dufour  for  his  agency  in  the  transaction.     Upon  being  in-  ^hvx  this  was ' 

formed  that  the  defendant's  income  amounted  only  to  200/.,  ®".  *^^*8^  ^ 

,    tainerofpart 
which  was  an  allowance  from  his  father,  Thomas  further  sti-  of  the  consi- 

pulated,  as  a  condition  upon  which  the  money  should  be  ^«™^<>"  ™^ 

advanced,  that  one  year's  amount  of  the  annuity  should  be  the  meaning  of 

paid  by  the  defendant  in  advance,  and  deposited  in  one  of  ^^^  ^^^  \^^ 

the  Cambridge  banks  in  the  name  of  White,  who  was  to  aft««'  ^«  lap" 
...  ,  .  .      1  ofeightyears 

draw  It  out  m  quarterly  sums,  and  remit  the  money  to  the  Court  set 

Thomas.    The  defendant,  Gardner,  being  made  acquainted  *'*.^®  ^^^  *°" 

^  nuity  on  paj- 

with  these  terms  acceded  to  them.    On  the  7th  of  March,  ing  principal 
1818,  deeds  were  executed  by  him  for  securing,  during  his  qq  the^oney 
life,  five  annuities  to  the  following  persons,  and  for  the  fol-  advanced,  to- 
lowing  sums,  viz. : — 55L  to  J.  Davis,  in  consideration  of  ^asonable 

375/. ;  50/.  to  J.  Coles,  consideration,  350/. ;  75/.  to  C.  Fivr  expenses,  al- 

'  though  the 

annuitants  were  not  directly  privy  to  the  retainer,  and  although  one  of  them  was  dead 
before  the  application  made. 
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lejff  consideration,  525/. ;  150/.  to  S*  Hicks,  consideration, 
1050/. ;  and  100/.  to  G.  Millerett,  consideration,  700/.  At 
the  same  time  the  defendant  gave  warrants  of  attorney  to 
confess  judgments  to  the  several  grantees  of  these  annuities, 
for  securing  the  same.  Thomas  then  paid  the  defendant  the 
full  sum  of  3000/.  in  Bank  notes,  and  immediately  after- 
wards, in  pursuance  of  the  before-mentioned  agreement,  the 
latter  paid  300/.  to  Thomas  for  his  charge  of  10/.  per  cent, 
for  law  charges;  150/.  to  Dufour  for  his  agency  in  the 
transaction,  at  5/.  per  cent.,  and  deposited  430/.  with  White 
to  pay  the  said  several  annuities  for  one  year.  This  latter 
sum  was  lodged  by  him  at  a  Cambridge  Bank,  and  drawn  out 
from  time  to  time  to  pay  the  annuities  as  they  became  due. 
In  order  to  account  for  the  lateness  of  the  present  applica- 
tion, the  defendant's  affidavit  stated  that  until  his  father's 
death,  about  two  months  before,  he  had  no  means  of  repay- 
ing the  money  advanced  or  discharging  the  annuities.  On 
the  part  of  the  grantees  of  the  first  two  annuities,  it  was 
sworn  that  they  were  not  privy  to  the  agreement  for  return- 
ing any  part  of  the  consideration,  nor  were  they  aware  that 
any  part  of  the  money  had  been  in  fact  returned  to  Thomas. 
With  respect  to  Cole's  annuity,  it  was  sworn  that  he  was 
since  dead,  and  that  the  party  now  entitled  had  purchased 
it  for  valuable  consideration.  It  further  appeared,  that, 
dovni  to  the  year  1824,  the  annuities  had  been  regularly 
paid. 


Cutwood,  Comyn,  and  Barstoxo  now  shewed  cause.  This 
application  is  now  too  late.  The  grantor  has  acquiesced 
in  the  payment  of  these  annuities  for  six  years,  without  any 
objection,  and  therefore,  on  the  authority  of  Ex  parte  Max- 
well (a),  the  Court  will  not  interfere,  there  appearing  to  be 
no  objection  on  the  face  of  the  memorials.  Assuming  that 
there  may  have  been  something  objectionable  as  to  the 
terms  in  which  these  annuities  were  negociated,  still  unless 
the  grantees  can  be  affected  with  privity,  they  ought  not  to 


(a)  3  East,  85. 
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be  damnified.  The  aDnuitants  retained  no  part  of  the  con- 
sideration money,  nor  were  they  aware  of  the  terms  on 
which  the  negociation  took  place.  In  the  case  of  Co/e's 
annuity,  the  greatest  hardship  and  injustice  would  be 
worked  if  that  were  set  aside.  That  party  is  dead,  and  a 
bond  Jide  purchaser  for  valuable  consideration  is  now 
entitled  to  receive  it.  This,  at  all  events,  cannot  be  consi- 
dered as  a  fraudulent  retainer,  contemplated  by  the  53  Geo. 
3,  c.  141,  s.  6;  Barber  v.  Gamson  (a).  The  retainer  must 
be  by  the  party  to  be  benefited  by  it.  Here  the  annuitants 
derive  no  benefit  from  the  transaction  beyond  what  they 
were  entitled  to  by  law,  and  it  would  be  extremely  hard  to 
bind  them  by  the  acts  of  Thomas,  who,  assuming  that  he 
was  their  agent,  still  he  has  exceeded  his  authority  in  re- 
taining part  of  the  consideration  money. 
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FlKLBT 

V, 

Gabdvee. 


.  Storks,  in  support  of  the  rule,  contended  that  this  case 
came  within  the  operation  of  the  6th  section  of  the  statute, 
which  enacts  that  if  the  consideration  money,  or  any  part  of 
it  be  retained,  on  pretence  of  answering  the  future  pay- 
ments of  the  annuity,  or  on  any  other  pretence,  it  shall  be 
lawful  for  the  Court  to  order  the  deeds  to  be  delivered  up 
to  be  cancelled,  &c.  Now  these  words  are  very  general, 
and  clearly  include  the  present  case,  for  here  there  is  an 
express  retainer  of  430/.  to  pay  the  amount  of  the  first  year's 
annuities.  White  must  be  considered  as  the  agent  of  the 
grantees  of  the  annuities,  and  the  cases  of  JVilliamsan  v. 
Goold  (b),  and  Gorton  v.  Champneys  (c),  are  authorities  to 
shew  that  under  circumstances  like  the  present  the  Court 
will  set  aside  these  annuities,  upon  the  grantor's  paying 
what  shall  be  found  to  be  due  for  principal  and  interest  at 
5/.  per  cent. 


Abbott,  C.  J. — I  am  of  opinion  that  this  rule  must  be 


(a)  4  fi.  &  A.  88. 
lb)  8  J.  B.    Moore,    109; 
Bing.234. 


(c)  8  J.B.  Moore,  302 ;  1  Bing. 
287. 
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made  absolute,  on  the  terms  of  paying  each  of  the  annaU 
tants  his  principal  and  interest  at  5L  per  cent,  in  proportion 
to  the  sums  which  each  has  advanced,  together  with  the 
reasonable  expense  of  preparing  the  deeds  and  securities, 
and  procuring  the  annuity,  and  the  costs  of  this  application 
to  be  taxed  by  the  master.  It  is  quite  clear  that  this  is  a 
case  within  the  6th  section  of  the  statute,  the  sum  ofASOL 
having  been  retained  out  of  the  consideration  money  to  pay 
the  first  year's  annuity,  ttid  the  cases  in  the  Common  Pleas 
shew  that  it  makes  no  difference  that  the  annnitants  are  not 
privy  to  the  retainer. 


Baylet,  J. — I  am  of  the  same  opinion  on  the  authority 
of  Williamson  v.  Goold  and  Gorton  v.  Champneys. 

LiTTLBDALE,  J.  (fl). — It  is  clcar  that  this  case  is  within 
the  policy  as  well  as  the  terms  of  the  act.  By  the  agree- 
ment the  defendant  was  to  deposit  430/.  in  a  Cambridge 
bank,  which  was  to  be  drawn  out  by  instalments  as  the 
annuities  became  due ;  which  is  the  same  thing  as  if  the 
whole  money  was  to  be  paid  at  once  to  the  annuitants,  for 
the  grantor  was  deprived  of  the  benefit  of  the  money  so  re- 
tained ;  and  1  think  it  makes  no  difference  that  the  annui*^ 
tants  themselves  did  not  know  of  the  arrangement,  inasmuch 
as  I  consider  the  annuity  broker  as  their  agent. 

Rule  absolute  on  the  terms  above  mentioned. 

(a)  Holroyd,  J.  was  absent. 


Monday,  The  KiNo  1^.  The  Justices  of  Worcestebshibe. 

January  29. 

Three  several  ON  shewing  cause  against  a  rule  nisi  obtained  last  term, 
Tol^  the  ^^  ^  mandamus  to  the  Justices  of  the  county  of  Worcester^ 
same  nicts,  and  the  same  qaestions  of  law,  having  been  entered  for  hearing  at  sessions, 
and  the  appellants  having  agreed  that  the  decision  of  the  Court  on  one  should  bind  the 
other  cases,  and  the  sessions  having  b^  a  majority  of  justices  decided  with  the  respon- 
dent in  the  first : — ^Held,  that  the  Court  would  not  compel  the  sessions  to  hear  the  other 
cases,  although  the  justices  had  granted  a  case,  but  not  upon  any  doubt  of  their  own  as 
to  the  propriety  of  their  decision. 
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commanding  them  to  enter  continuances  and  hear  two  appeals         1847. 
against  an  order  made  by  commissioners  under  a  local  tum^     rilvi 
pike  act,  it  appeared  from  the  affidavits,  that  at  the  last  ses-  t^. 

sions  three  several  appeals,  founded  upon  the  same  (acts  and  Jvsticis 
depending  upon  the  same  question  of  law,  had  been  entered  WoacBSTsa. 
for  hearing  and  trial.  It  was  agreed  by  the  counsel  on 
both  sides,  that  the  decision  of  the  sessions  in  one  of  the 
cases  should  be  binding  upon  the  parties  in  the  other  two. 
The  first  case  was  fully  argued  and  discussed  upon  the 
merits,  and  the  question  of  law  decided  by  a  majority  of 
the  justices  in  favour  of  the  respondent.  The  counsel  for 
the  appellants  iu  the  other  cases  then  pressed  the  justices 
to  grant  a  case  for  the  opinion  of  this  Court  in  the  other 
appeals,  inasmuch  as  the  writ  of  certiorari  was  expressly 
taken  away  by  the  turnpike  act.  The  sessions,  at  the  im«> 
portunity  of  the  counsel,  granted  a  case,  but  expressly  de- 
clared that  they  had  no  doubt  whatever  upon  the  subject, 
and  therefore  decided  in  favour  of  the  respondents  in  the 
other  cases. 

W.  O.  Russell,  on  shewing  cause,  was  stopped  by  the 
Court. 

Scarlett  and  Carter,  in  support  of  the  rule,  contended 
that  the  appellants  in  the  other  cases  had  a  right  to  be 
heard,  it  appearing  that  the  justices  below  were  not  una- 
nimous in  their  opinion,  and  had  in  fact  granted  a  case  for 
the  opinion  of  this  Court.  The  reason  for  this  application 
was  stronger,  when  it  appeared  that  the  certiorari  was 
taken  away  by  the  statute. 

Abbott,  C.  J. — I  am  of  opinion  that  this  rule  ought  to 
be  discharged.  If  it  had  appeared  that  there  was  an  un- 
derstanding between  the  bench  and  the  bar,  that  the  matter 
of  law  involved  in  the  first  case  was  to  have  been  submitted 
to  the  judgment  of  this  Court,  and  that  the  magistrates 
had  come  to  a  decision  proformA  amongst  themselves  with 
that  view,  I  should  have  thought  we  ought  to  make  the 
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1897«        rule  absolute,  and  direct  a  hearing  of  the  other  two  cases ; 

f^^       but  upon  looking  at  the  affidavits,  nothing  of  that  kind  ap- 

9.  pears.     The  affidavits  in  answer  to  the  rule  state  distinctly 

The  Justices  ^^^  ^j^^  ^^^^  ^f  ^,j  ^j^^  ^^^^^  ^^^^  ^jj^^^  ^l,at  precisely 

.WoBCfiSTBB.  the  same  question  of  law  was  involved,  and  that  it  was 
agreed  that  the  decision  of  one  was  to  be  binding  in  all. 
It  appears  that  the  sessions  decided  generally  upon  the 
whole  case  in  favour  of  the  respondent  in  the  first  appeal, 
confirming  the  order  of  the  commissioners.  The  justices  do 
not  appear  to  have  expressed  any  doubt  either  upon  the  law 
or  the  facts  of  the  case,  but  at  the  importunity  of  the  ap- 
pellant's counsel  in  the  other  appeals  a  special  case  is 
granted.  Now  we  know  that  the  Quarter  Sessions  do 
sometimes,  in  deference  to  gentlemen  at  the  bar,  grant 
cases  for  the  opinion  of  this  Court  where  they  themselves 
entertain  no  doubt  whatever  upon  the  point  in  considera- 
tion. Here  the  magistrates  have  actually  heard  and  deter- 
mined a  case  upon  the  understanding  that  their  decision 
shall  be  final  in  two  other  appeals.  Can  we  then  call  upon 
them  to  rehear  a  case  which  they  have  already  determined  ? 
It  is  urged  that  they  have  in  fact  granted  a  case,  which  im- 
plies a  doubt  of  the  propriety  of  their  decision.  Suppose, 
however,  no  case  had  been  granted ;  if  upon  the  hearing 
of  the  first  appeal,  and  after  a  long  discussion  upon  the  law 
and  facts  involved,  the  sessions  had  determined  the  case, 
could  they  with  any  propriety  have  been  called  upon  to  hear 
the  other  cases,  upon  a  supposition  that  they  would  change 
their  opinion  ?  I  cannot  think  that  such  a  course  could  with 
propriety  have  been  adopted.  The  sessions  having  decided 
the  first  case,  after  mature  deliberation,  and  it  having 
been  agreed  by  the  parties  that  that  decision  should  be 
final  in  the  other  appeals,  and  a  case  having  been  granted 
merely  at  the  importunity  of  counsel,  I  think  we  ought  not 
to  require  the  justices  to  go  into  the  matter  again. 

Bayley,  J. — It  is  stated  that  the  three  cases  stood 
exactly  on  the  same  footing ;  and  1  collect  from  the  affida- 
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vits,  that  there  was  a  difference  of  opinion  on  the  bench,        ^^^7. 
on   some  points,   although   the  majority  of  the  justices     xheKivo 
agreed  in  disallowing  the  appeal  on  the  principal  point  at  v. 

issue.     I  do  not  find  it  suggested  that  there  was  any  differ-  ^p 

cnce  of  opinion  upon  the  substantial  question  raised  by  Wobcestir. 
the  appeal.  If  that  had  appeared,  I  should  have  thought 
the  magistrates  ought  to  .hear  the  other  two  cases ;  or  if  it 
had  appeared  that  the  appellants  in  the  other  cases  had 
forebome  to  press  for  a  hearing  of  their  cases,  under  an 
expectation  and  belief  that  the  point  would  be  brought 
under  the  considertion  of  this  Court,  I  should  have  been 
inclined  to  make  this  rule  absolute;  but  inasmuch  as  it 
appears  that  all  the  cases  were  exactly  the  same  in  facts  and 
circumstances,  and  the  same  question  of  law  being  appli- 
cable to  each,  I  gm  disposed  to  concur  with  my  Lord  Chief 
Justice  (but  not  without  some  doubts  on  my  mind)  in 
opinion  that  we  ought  not  to  send  these  cases  to  be  reheard 
at  sessions.     I  certainly  entertain  doubts  upon  it. 

LiTTLSDALE,  J.  (a) — I  am  decidedly  of  opinion  that  this 
rule  ought  to  be  discharged.  All  the  cases  were  exactly 
similar  in  circumstances,  and  the  same  question  was  in- 
volved. It  was  agreed  that  two  should  abide  the  event  of 
one.  That  one  was  fully  discussed  and  considered,  and  a 
majority  of  the  Court  having  determined  its  merits,  I  think 
we  ought  not  to  compel  the  sessions  to  hear  the  other 
cases. 

Rule  discharged. 

(a)  Holroydf  J.  was  absent. 


VOL.  IX. 


Monday, 
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ROLFE  V.  PeCKHAM. 


anuaty     .    jj^  ^j^.^  ^^^^  ^j^^  defendant  had  been  served  with  a  latitat, 
It  IS  no  ground 
for  setting        describing  him  by  the  initials  only  of  his  Christian  name, 

IhhD^^T    "  J'  ^'  Peckhamr  and  on  a  former  day  Comyn  obtained  a 

that  the  initials  rule  nisi  to  set  aside  the  bill  of  Middlesex  for  this  irregu- 

instead  of  the     ,    . 

full  Christian    larity. 

names  of  a 

defendant  are  ,  i        ».•    •    • 

introduced.  Chittjf  now  shewed  cause  and  contended,  that  this  bemg 

merely  serviceable  process,  the  same  strictness  was  not  re- 
quired as  in  bailable  process. 

Comyn,  in  support  of  the  rule,  cited  ToniHn  v.  Preston 
and  Gill  {a),  where  it  was  held,  that  in  this  respect  there 
was  no  distinction  between  bailable  and  sefviceable  process. 

Abbott,  C.  J. — It  is  settled,  that  where  the  Christian 
names  of  a  defendant  are  omitted  in  a  bailable  latitat,  the 
Court  will,  on  motion,  set  it  aside  for  irregularity;  but  we 
think  that  ought  not  to  be  so  in  the  case  of  serviceable  pro- 
cess.    The  party  may  plead  in  abatement,  if  he  thinks  fit. 

Rule  discharged. 
(a)  1  Chit.  Rep.  307. 


Monday,  iSxpiirfe  The  TRUSTEES  OF  THE  RuGBY  ChARITY. 

January  29. 

Mandamus  re-  BROUGHAM  moved  fof  a  rule  calling  upon  the  Trustees 
A»edtothe  ^f  ^j,g  Rugby  Charity  to  shew  cause  why  a  mandamus 
Rugl^  Charity  should  not  issue,  commanding  them  to  pay  an  increased 
paymenTof  in-  w®®'^')'  allowance  of  alms  to  certain  persons,  claimants  upon 
creased  alms     the  charity.    The  Trustees  of  the  Rugby  Charity  were 

on  the  funds,  ™ade  a  corporation  by  the  statute  17  Geo.  3,  c.  71.  The 
although  the  applicants  were  at  an  advanced  age,  and  would  probably  be  dead  before 
relief  could  be  had  in  Chancery. 
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object  of  the  api^lication  was  to  cooipel  the  pttyment  of  7^. 

itntead  of  6$.  weekly  to  these  persons.    If  it  should  be  saidi 

that  this  was  not  the  proper  Court  to  apply  to,  these  per-  l^^g^tEsoF 

sons  would  be  without  remedy,  for  one  being  60  years  of   Tat  Rucbt 

age  and  the  other  95,  it  was  probable  that  they  would  be 

dead  before  any  relief  eould  be  afforded  in  Chancery.    In 

aappott  of  the  tnotioD  he  cited  Rex  v.  Windham{a),  as  an 

authority  in  principle  warrantiog  the  application.    The  af<« 

fidavit  stated,  that  the  Trustees  had  a  large  surplus  fund, 

appficable  to  the  purposes  of  the  charity. 


Abkott,  C.  J.— These  are  matters  which  this  Court 
cannot  inquire  into. 

Rule  refused. 

(«)  Cowp.  ST7. 


Blosham  and  another,  Assignees  of  H.  and  S.  Four* 

BRiNiBS  and  another.  Bankrupts,  v.  £ls£e.  Thursday^ 

February  1. 
Case  for  infringing  a  patent  for  making  paper.     The  de-  Where  an  Act 
fendant  pleaded  the  general  issue,  not  guilty.     At  the  trial  .^f "J tTce^ 
before  Abbott,  C.  J.  at  the  sittings  in  London  after  Michael'^  tain  persons, 
mas  term,   1825,  the  case   was  this: — *^  In  April,  1801,  term,  the  be- 

his  Majesty  granted  letters-patent  to  a  Mr.  Gamble  for  ""^^ »"«"« 

•^  °  ^  .  irom  a  patent 

making  paper  of  greater  length  and  width  than  had  been  for  making  a 

known  in  this  country,  by  means  of  a  machine  which  had  ™®c*'™>  '"^h 
^'    J  a  proviso,  that 

been  invented  by  M •  Didot,  a  French  paper-maker.    The  it  should  be- 
letters-patent,  which  were  given  in   evidence,  recited  that  th^^should' 

Gamble  had,  by  his  petition  to  the  King,  represented  that  transfer  or  as- 

sign  their  in- 
terest therein  to  any  persons  exteedine  the  numher  ofjhe ;  and  two  of  the  patentees 
became  banktiipt  ;-^Held,  that  the  assignment  of  their  tnterests  to  their  assignees  for  the 
benefit  of  creditor!,  though  the  number  exceeded  twenty,  was  not  within  the  proviso, 

A  patent  being  granted  upon  a  specification,  that  the  machine  was  capable  of  per- 
forming all  die  operatums  aeceMary  to  the  perfection  of  th«  proposed  invention ;  and  it 
aj^peanng  that  a  second  patent  was  taken  out  for  improvements  necessary  to  the  effi- 
cient operation  of  the  original  machine : — Held,  that  the  coasiderAtion  Of  the  first  patent 
haviag  fisilsd,  both  patents  wsre  void. 

Quare. — Whether  a  patent,  in  which  an  alien  enemy  has  an  ilit^rest,  can  be  supported. 

C2 
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1827.  he  was  in  possession  of  a  machine  for  making  paper  ifl 
single  sheets^  without  seam  or  joining,  from  one  to  twelve 
feet  and  upwards  in  width,  and  from  one  to  forty-five  feet 
and  upwards  in  length,  the  method  of  making  which  machine 
had  been  communicated  to  him  by  Didot,  then  residing  in 
France,  with  whom  he  was  connected,  and  that  he  con- 
ceived the  same  would  be  of  great  public  utility,  and  that 
the  same  was  new  in  this  kingdom,  and  had  not  been  prac- 
tised therein  by  any  other  person  whomsoever  to  the  best 
of  his  knowledge  and  belief;  his  late  Majesty  thereby 
granted  to  Gamble,  his  executors,  administrators,  and  as- 
signs, the  sole  privilege  of  making,  using,  exercising,  and 
vending  the  said  invention  for  fourteen  years.  It  appeared 
also,  that  by  other  letters-patent,  dated  the  7th  of  June, 
1803,  reciting  that  Gamble  had,  by  his  petition,  represented 
to  the  King,  that  he,  in  consequence  of  a  further  communi- 
cation made  to  him  by  Didot,  with  whom  he  was  connected, 
was  in  possession  of  certain  improvements  on,  and  additions 
to,  a  machine  for  making  paper  in  single  sheets,  without 
seam  or  joining,  from  one  to  twelve  feet  and  upwards  in 
width,  and  from  one  to  forty-five  feet  and  upwards  in 
length,  being  the  machine  for  which  he  had  obtained  the 
letters-patent  dated  the  20th  of  April,  1801 ;  that  such  im- 
provements and  additions  would  not  only  make  the  said 
machine  more  perfect  and  complete,  but  by  far  more  useful 
to  the  public  than  it  was  in  its  then  present  state ;  that  the 
same  so  improved  was  new  in  this  kingdom,  and  had  not 
with  such  additions  and  improvements  been  practised  therein 
by  any  person  to  the  best  of  his  knowledge  and  belief;  his 
late  Majesty  did,  by  the  last-mentioned  letters-patent,  grant 
to  Gamble,  his  executors,  administrators,  and  assigns,  the 
sole  privilege  of  making,  using,  exercising,  and  vending  his 
said  invention  for  the  term  of  fourteen  years  from  the  date 
of  the  last-mentioned  letters-patent.  In  January,  1807, 
Gamble  assigned  all  his  right,  title,  and  interest  in  these 
several  patents  to  the  bankrupts,  paper-makers  in  London. 
By  an  act  of  parliament,  47  Geo.  3,  reciting  that  the  bank- 
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rupts  and  Gamble  had  made,  used,  and  continued  to  make         1827. 
use  of  the  said  improved  machine  in  a  very  extensive  trade, 
in  part  whereof  the  bankrupts  and  Gamble  were  jointly 
concerned  as  co-partners,  and  that  they  had  incurred  great 
expense  in  consequence  thereof,  it  was  enacted  that  the  sole 
privilege,  right  and  authority  of  making,  using  and  vending 
the  said  improved  machine,  within  the  United  Kingdom  of 
Great  Britain  and  Ireland^  and  in  his  late  Majesty's  colo- 
nies and  plantations  abroad,  should,  from  and  after  the 
passing  of  that  act,  be,  and  the  same  was  thereby  declared 
to  be,  vested  in  the  bankrupts  and  Gamble,  their  executors, 
administrators  and  assigns,  for  and  during  the  term  of  fifteen 
years  from  thenceforth  next  ensuing,  being  an  addition  of 
about  seven  years  to  the  term  granted  by  the  said  letters- 
patent.     By  sect.  6,  it  was  enacted,  that  every  objection 
'which  .might  have  been  made  to  the  validity  of  the  said 
letters-patent,  and  to  the  sufficiency  of  the  specifications 
enrolled  as  aforesaid,  should  be  of  the  like  force  and  effect 
in  law,  in  any  action  or  suit  brought  by  virtue  of  that  act,  as 
such  objections  respectively  would  have  been  if  that  act  had 
not  been  passed,  and  if  also  the  specifications  to  be  enrolled, 
as  required  by  that  act,  had  been  enrolled,  instead  of  the 
former  specifications  respectively,  except  only  as  to  the  ex- 
tension of  the  said  privileges  for  the  further  term  of  years 
tliereby  granted.     By  sect.  7  of  the  same  act,  it  was  pro- 
vided, that  the  bankrupts  and  Gamble,  their  executors,  ad- 
ministrators and  assigns,  or  any  person   or  persons  who 
should  at  any  time  during  the  said  term  of  fifteen  years  have 
or  claim  any  right,  title  or  interest,  in  law  or  equity,  in  or  to 
the  power,  privilege  or  authority  of  the  sole  making,  using 
and  vending  the  said  improved  machine,  should  make  any 
transfer  or  assignment,  or  pretended  transfer  or  assignment, 
of  the  said  liberty  or  privilege  thereby  vested  in  the  bank- 
rupts and  Gamble,  their  executors,  administrators  and  as- 
signs, or  any  share  or  shares  of  the  benefit  or  profits  thereof, 
or  should  declare  any  trusts  thereof  to  or  for  any  number  of 
persons  exieeding  the  number  of  Jive,  or  should  divide  the 
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)as7.  benefit  of  the  liberty  or  privileges  thereby  vested  in  the 
bankrupts  and  Gamble^  their  executors,  Administrators  and 
assigns,  into  any  number  of  shares  exceeding  the  number  of 

Elsxe.  g^g^  ^jj.  gjioujd  do  or  procure  to  be  done  any  act  whatsoever 
during  such  time  as  such  person  or  persons  should  have  any 
right  or  title  either  in  lav^  or  equity,  which  should  be  con- 
trary to  the  true  intent  or  meaning  of  an  act  of  the  6  Geo.  1, 
c.  18,  s.  19;  or  in  case  the  said  power,  privilege,  or  autho- 
rity should  at  any  time  become  vested  in  or  tn  trust  for 
iQore  than  the  number  of  five  persons  or  their  repreaenta* 
tives  at  apy  one  time,  otherwise  than  by  devise  or  succesaioo, 
(reckoning  executors  and  administrators  as  and  for  the  single 
persons  they  represent  as  to  such  interest^  as  they  are  or  shall 
be  entitled  to  in  right  of  such  their  testators  or  testator), 
then  and  in  every  of  the  said  cases  all  liberties  and  advan- 
tages whatsoever  thereby  vested  in  the  bankrupts  and 
Gamble,  their  executors,  administrators  and  assigns^  should 
utterly  cease>  determine  and  become  void,  any  thing  therein 
contained  to  the  contrary  thereof  notwithstanding.  In  No- 
vember,  1910,  a  commission  of  bankrupt  was  sued  out 
against  Messrs.  Fourdrinier,  under  which  they  were  de* 
dared  bankrupts,  and  the  plaintiffs  chosen  as  assignees  of 
their  estate  and  effects.  More  than  twenty  creditors  proved 
d^bts  against  the  bankrupt's  estate  under  the  commission. 
Proof  being  given  that  the  defendant  had  infringed  the 
patent,  several  objections  were  taken  to  the  plaintiff^s  right 
of  recovery.  First,  it  was  objected  that  the  original  letters- 
patent  were  void,  inasmuch  as  Gamble  appeared  to  be 
merely  a  trustee  for  Didol^  who  in  1801  was  an  alien 
enemy,  and,  consequently,  a  fraud  had  been  committed 
against  the  crown.  Secondly,  that  the  property  in  the  patent 
having  become  vested  in  the  assignees  of  the  bankrupts  in 
UMSt  for  n^eire  than  five  creditors,  the  interest  of  the  patentees 
in  the  invemion  had  utterly  ceased  and  determined  by  the 
express  declaration  of  the  7tb  section  of  the  act  of  parlia- 
ment. Thirdly,  that  there  was  a  variance  betweem  the  first 
and  the  second  fiatents,  for  by  that  in  1801,  the 
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iheo  iavented  was  so  coDstrticted  as  to  be  capable  of  makkig  I8n. 
paper  of  one  definite  width  only,  wbereas  it  i^s  described 
as  capable  of  making  paper  of  difFereot  widths,  but  the  new 
inachinei  for  which  the  secood  patent  was  taken  out^  was 
requisite  to  produce  paper  of  Afferent  widths,  and,  consO'*- 
queutly,  as  the  second  was  founded  on  the  first,  both  were 
void.  The  Lord  Chief  Justice  gave  no  opinion  upon  the 
first  and  third  objections,  but  was  clearly  of  opinion  upon 
the  second,  that  the  assignment  uuder  the  commission  of 
bankrupt  against  Messrs.  Fonrdrimer^  was  not  within  the 
meaning  of  the  act  of  parliament,  and  this  objection  was 
over^ruled;  be,  however,  reserved  these  and  several  other 
objectioos  for  die  consideration  of  the  Court.  As  a  ques- 
tion of  fact  he  left  it  for  the  jury  to  determine  whether  the 
machine  for  which  the  first  patent  was  granted,  was  capable 
of  producing  useful  paper,  and  the  jury  found  for  the 
plaintiffs. 

Scarleilf  in  last  Hilary  term,  moved  for  a  new  trial  on 
the  grounds  reserved  at  the  trial,  upon  all  of  which  a  rule 
nisi  was  granted,  except  upon  the  last  above-mentioned;  in 
support  of  which  it  was  contended,  that  as  the  interest  in 
the  patent  had  become  devested  by  reason  of  the  patentees' 
bankruptcy  and  assignment  for  the  benefit  of  more  than  five 
creditors,  no  action  could  be  maintained.  The  assignment 
under  the  bankruptcy  for  the  benefit  of  more  than  five 
creditors  is  clearly  an  infraction  of  the  7th  section  of  the 
act  of  the  47  Geo.  3.  It  cannot  be  contended  that  the  as- 
signees are  the  representatives  of  the  bankrupts  within  the 
meaning  of  this  clause,  for  tlie  representatives  therein  men- 
tioned clearly  mean  executors  or  administrators.  The  as- 
signees here  are  representatives  of  the  creditors  and  not  of 
the  bankrupts,  and  therefore  there  is  a  violation  of  the  pro- 
viso contained  in  the  act. 

Abbott,  C.  J. — I  am  clearly  of  opinion  that  the  proviso 
can  be  construed  only  ^s  applying  to  acts  of  the  parties,  by 
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1897.  which  the  interest  in  the  patent  shall  be  devested,  and  does 
not  apply  to  an  assignment  by  operation  of  law,  which  is  the 
effect  of  a  commission  of  bankrupt.  The  assignees  repre- 
sent (he  bankrupts  by  operation  of  law,  and  therefore  a 
transfer  of  the  interest  in  the  patent  to  assignees  is  not,  in 
my. opinion,  widiin  the  meaning  of  the  clause. 

Bayley,  J.,  HoLROYp,  J.,  and  Littledale,  J.,  were 
of  the  same  opinion. 

Tindai,  S.  G.  Marry  at,  Gurney,  and  Curwood,  shewed 
cause  against  the  rule,  and  applied  themselves  to  the  grounds 
on  which  the  rule  nisi  had  been  granted.  First,  assuming 
that  Didot,  as  an  alien  enemy,  had  an  interest  in-  this  patent, 
still  the  patent  is  not  absolutely  void  on  that  ground;  at  the 
utmost  it  is  only  voidable  on  inquisition  found,  jlitorney 
General  v.  Weedon  (a).  It  may  have  been  that  the  crown 
granted  a  license  to  Didot,  in  which  case  there  would  be 
nothing  objectionable  in  his  having  an  interest  in  this  patent. 
Secondly,  there  is  no  ground  for  maintaining  that  the  first 
patent  was  void,  because  the  second  was  necessary  to  give 
effect  to  the  improvements  subsequently  introduced  into  the 
machinery.  The  recital  in  the  first  patent  did  not  import 
that  paper  of  different  widths  was  to  be  made  by  one  and 
the  same  machine,  but  that  a  machine  might  be  constructed 
capable  of  making  paper  of  any  width  between  one  and 
twelve  feet.  It  was  unnecessary  to  shew  that  the  machine 
mentioned  in  the  first  patent  was  in  fact  capable  of  making 
paper  of  different  widths.  (They  then  proceeded  to  argue 
the  other  objections,  but  as  the  Court  gave  no  opinion  upon 
them,  it  is  unnecessary  to  report  them.) 

Scarlett,  in  support  of  the  second  objection,  contended, 
on  the  authority  of  Rex  v.  Arkwright  {b),  that  a  patent  for 
a  machine  is  void,  if  the  machine  will  not  answer  the  pur- 
pose for  which  it  is  intended  without  some  addition,  adjust- 

(o)  Parker,  267.    '  {h)  Cited  in  8  Taunt.  399. 
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ment  or  alteration,  which  the  mechanic  who  makes  it  must  i8S7. 
introduce  of  his  own  invention,  in  order  to  make  it  work. 
Now  here  it  was  clearly  in  evidence,  that  the  machine  de- 
scribed in  the  first  patent  was  incapable  of  making  paper 
of  different  widths,  without  the  help  of  the  machinery 
described  in  the  second  patent,  and  therefore  both  patents 
are  void.  Then  Didot  being  an  alien  enemy  at  the  time 
the  first  patent  was  granted,  and  having  clearly  an  interest 
in  it,  the  patent  was  void,  on  the  general  maxim  of  law, 
that  where  the  crown  is  deceived  in  making  its  grant,  the 
grant  is  void. 

Cur.  adv.  vulL 

-  Abbott;,  C.  J.,  now  delivered  judgment. — It  appears  to  Saturday^ 
us  that  one  of  the  objections  which  has  been  taken  in  this  -F^^^wwy  3. 
case  is  valid  and  must  prevail,  and  consequently  it  is  not 
necessary  to  give. any  opinion  upon  the  others.  By  the 
patent  it  appears  that  the  patentee  had  represented  to  His 
Majesty  that  he  was  in  possession  of  a  machine  for  making 
paper  in  single  sheets,  without  seam  or  joining,  from  one  to 
twelve  feet  or  upwards  wide,  and  from  one  to  forty-five  feet 
and  upwards  in  length.  Upon  this  representation  the  patent 
is  granted.  The  consideration  of  the  grant  is  the  invention 
of  a  machine  for  making  paper  in  sheets  of  width  and  length 
varying  within  the  limits  designated.  If  any  material  part 
of  the  representation  was  not  true,  the  consideration  has 
failed  in  part,  and  the  grant  is  consequently  void,  and  a 
defendant  in  an  action  for  infringing  the  patent  has  a  right 
to  say  that  it  is  so.  Now  it  appears  to  me  to  be  impossible 
to  say  that  both  width  and  length  are  not  important  parts  of 
this  representation.  It  may  be,  that  if  the  representation 
had  mentioned  length  only,  a  patent  would  have  been 
granted  for  the  invention,  which  (in  its  improved  state  at 
leasjt)  is  eminently  useful,  in  a  very  important  manufacture, 
as  saving  both  time  and  labour  in  a  very  considerable  degree. 
But  although  we  may  think  this  probable,  we  are  not  at 
liberty  to  pronounce  judicially  that  it  would  have  been  so. 
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1897.  We  must  therefore  aee^  as  it  seems  to  me,  whether  the 
representation  was  true.  It  has  been  contended^  in  support 
of  the  patent^  that  the  recital  does  not  import  that  paper  of 
different  widths  was  to  be  made  by  one  and  the  same  ma- 
chine, but  may  mean  only  that  the  width  might  be  obtained 
by  different  machines,  each  adapted  and  constructed  to  the 
extent  required.  I  think,  however,  that  this  construction  of 
the  recital  cannot  be  allowed;  for  it  is  a  very  different  thing 
whether  a  manufacturer  must  supply  himself  with  several 
different  machines,  or  with  one  only,  capable  alone  of  ac- 
complishing all  the  purposes  to  be  obtained  by  many.  And 
if  the  width  is  not  to  be  considered  material,  the  length 
cannot  be  so  considered,  and  then  the  representation  will 
only  be  that  he  has  invented  machines,  by  the  use  of  several 
of  which,  paper  of  various  widths  and  lengths  may  be  made 
without  seam  or  joining;  and  this  will  be  at  variance  with 
all  the  specifications,  which  plainly  shew  that  whatever  was 
to  be  done,  was  to  be  done  by  one  and  the  same  machine. 
Then  if  the  representation  be,  (as  I  think  it  is,)  that  paper 
of  various  widths  may  be  obtained  by  one  and  the  same 
machine,  I  must  look  to  the  evidence  to  discover  whether 
the  patentee  was  possessed  of  a  machine,  or  of  the  invention 
of  a  machine,  capable  of  accomplishing  this  object;  and 
unfortunately  tlie  evidence  shews  that  he  was  not.  I  say 
unfortunately,  because  it  is  to  be  lamented  that  the  advan- 
tage of  great  ingenuity,  labour,  anxiety  and  expense,  should 
be  lost  to  those  who  have  bestowed  them.  The  patentee 
was  at  the  time  possessed  of  one  machine,  and  one  only, 
and  this  adapted  to  one  degree  of  width  and  one  degree 
only;  and  he  was  not  then  possessed  of  any  method  by 
which  different  degrees  might  be  manufactured  by  that 
machine  or  by  any  other.  I  think  it  may  be  admitted,  that 
by  subsequent  improvements  and  discoveries,  a  machine 
was  obtained  capable  of  making  paper  of  width  varying 
within  certain  limits,  though  probably  not  extending  to  more 
than  half  the  width  mentioned  in  the  patent.  The  specifi- 
cation enrolled  under  the  act  of  parliament  appears  suffi- 
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ciently  to  describe  such  a  macbine,  and  a  mode  of  adjusting        latr. 
it  to  different  degrees  of  width  within  the  limits  of  its  own 
breadth,  but  I  incline  to  think  that  the  representation  con-  ^' 

tained  in  the  second  patent  does  not.  Certainly  the  first  Suss, 
specification  is  confined  to  one  width  only.  This  is  obvious 
from  the  evidence  of  Mr.  Donkin,  a  scientific  witness^  who 
was  examined  on  the  trial.  Then  can  the  last  specification 
be  taken  to  furnish  an  answer  to  the  objection?  Now 
taking  the  construction  of  the  act  of  parliament  most  favour- 
ably,  as  substituting  the  last  specification  in  the  place  and 
stead  of  the  former  specifications,  so  as  to  remove  all  the 
formal  objections  to  them,  to  which  the  latter  is  not  opeui 
still  it  cannot  operate  so  far  retrospectively  as  to  enable  the 
patentee  to  say  that  he  possessed  in  1801^  or  had  then  dis- 
covered or  invented,  a  machine  which  it  appears  that  he  did 
not  possess,  and  had  not  invented  or  discovered  until  a 
much  later  date.  If  the  first  machine  had  been  capable  of 
working  at  different  degrees  of  width,,  though  clumsily  and 
imperfectly^  the  latter  madiine  would  have  been  an  improve- 
ment of  it;  but  as  the  first,  whether  considered  as  actually 
existing  or  in  theory,  was  wholly  incapable  of  this,  the  latter 
machine  does  not  in  this  respect  furnish  an  improvement  of 
anything  previously  existing,  but  an  addition  of  some  new 
matter  not  existing  or  known  at  the  date  of  the  first  patent, 
and  which  nevertheless  is  therein  represented  as  existing  or 
known,  and  which  cannot  but  be  considered  an  important 
part  of  the  representation  then  made,  and  of  the  considera- 
tion of  the  grant.  If  the  first  grant  was  void,  the  subse- 
quent grants  by  the  patent  and  by  the  statute  must  fall  to 
the  ground,  as  having  nothing  to  support  them.  I  think 
myself  compelled,  therefore,  to  yield  to  this  objection,  and 
to  hold  that  the  rule  for  a  new  trial  should  be  made  absolute. 
If,  however,  the  law  in  this  respect  should  not  be,  in  the 
opinion  of  my  learned  brothers^  that  which  I  own  it  has 
appeared  to  rae  to  be,  still  there  must  be  a  new  trial,  be- 
oaose  the  question  ought  to  have  been  left  to  the  jury, 
whether  the  machine,  as  originally  constructed,  was  capable^ 
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1897.  in  every  state^  of  doing  that  which  the  patentee  professed  it 
should  do,  namelyi  of  making  paper  of  different  widths.  I 
may  say,  that  I  did  not  leave  that  question  to  the  jury,  be- 
cause it  appeared  to  me  to  be  clear  upon  the  evidence  that 
the  machine,  as  originally  constructed,  would  not  make  paper 
of  different  widths.  I  do  not  think  it  necessary  to  give  any 
opinion  on  the  point  about  the  alien. 

Rule  absolute  for  a  new  trial. 


Tkuridmff  Crozieb  v.  Cundy  and  others. 

Jfetfruary  o. 

A  constable      TRESPASS  for  breaking  and  entering  plaintiff's  dwelling- 

rant'iuirho  **^   house,  and  seizing  and  taking  away  his  goods.  There  was  a 

rizing  the  sei-    second  count  for  seizing  and  taking  away  the  goods  only. 

specified  Plea,  not  guilty,  and  issue  thereon.  At  the  trial  before  Best, 

go?^  *"^^    ^-  ^'  ^^  ^^^  Derbyshire  Spring  Assizes,  1826,  it  was  proved 

stolen,  seized    on  the  part  of  the  plaintiff  that  the  defendants  had  entered 

an?ofhers*not  ^^^  plaintiff's  house,  had  searched  it,  and  had  seized  and 

specified  in  the  carried  away  JOOlbs.  weight  of  cotton,  two  cases  in  which 

latter  goods     ^^  ^^^  packed,  a  tin  pan,  and  a  hair  sieve.     In  answer  to 

were  not  this  case,  it  was  proved  on  the  part  of  the  defendants,  that 

likely  to  fur-       .  ,    ,  l  .  .       ,  ^      , 

nish  evidence    the  cotton  and  the  cases  were  the  property  of  the  defendant 

of  the  identify  Qundifj  from  whom  they  had  been  stolen  ;  that  the  defend- 
Held,  that  he  ants,  one  of  whom  was  a  constable  and  the  others  his  assist- 
anact?on%T  ^"^^»  ^^^  entered  the  house  under  the  authority  of  a  search- 
trespass,  warrant  granted  by  a  magistrate,  which  was  produced  in 
of  the  warrant  evidence,  and  which  empowered  them  to  search  the  house 


had  not  been    for  lOOlbs.  weight  of  cotton :  that  findmg  the  cotton  packed 
demanded  of     .  ^  .   j   .  .       ,  ,     ,         »         , 

him  pursuant    m  cases  they  earned  it  away  m  them ;  and  that  they  also 

to  24  Geo.  2,    carried  away  the  tin  pan  and  the  hair  sieve,  because  the  de- 
c.  44>  s.  o.  .     * 

fendant  Cundy  claimed  them  as  his  property.  It  was  ad- 
mitted that  the  plaintiff  had  not  demanded  a  copy  of  the 
search-warrrant.  The  Lord  Chief  Justice  was  of  opinion 
that  under  the  24  Geo.  %  c.44,  s.  6^  the  plaintiff  was  bound 
to  demand  a  copy  of  the  search-warrant,  and  that  not  having 
done  so  he  could  not  maintain  the  action.    The  plaintiff, 


HILARY  TERM,  VII  AND  VIII  GEO.  IV. 

tbereforei  was  nonsuited,  with  liberty  to  move  to  enter  a 
verdict  for  one  shilling  damages. 

Clarke  having  in  Easter  term  last  obtained  a  rule  nin      Cuwdt. 
accordingly, 

Reader  now  shewed  cause.  The  statute  provides  that 
no  action  shall  be  brought  against  any  constable  for  any- 
thing done  in  obedience  to  any  warrant,  until  demand  has 
been  made  of  a  copy  of  such  warrant.  The  cotton  was 
seized  in  obedience  to  the  warrant,  for  it  was  specifically 
mentioned  in  it,  and  the  only  question  is  whether,  under  the 
circumstances,  the  seizure  of  the  other  articles  was  not  a 
thing  done  in  obedience  to  the  warrant  Though  the  con- 
stable was  not  commanded  by  the  terms  of  the  warrant  to 
seize  any  other  goods  than  the  cotton,  still  he  was  not  re- 
strained from  so  doing,  if  those  other  goods  appeared  to 
him  to  have  been  stolen,  and  if  their  detention  was  likely  to 
prove  useful  in  the  investigation  of  the  felony  mentioned 
in  the  warrant.  In  Price  v.  Messetiger  (ri),  where  the  war- 
rant was  to  seize  *^  stolen  sugar,"  not  describing  it  particu- 
larly, and  the  constable  seized  sugar  which  turned  out  not 
to  have  been  stolen,  he  was  held  to  be  within  the  protec- 
tion of  the  statute.  There  he  must  have  been  considered 
as  acting,  virtually,  in  obedience  to  the  v^arrant, — and  here, 
upon  the  same  principle,  the  defendants  must  be  considered 
as  having  seized  all  the  goods  in  obedience  to  the  warrant, 
and  therefore  to  be  within  the  protection  of  the  statute. 

Clarke,  contr&,  was  stopped  by  the  Court. 

Abbott,  C.  J. — By  the  warrant  which  was  produced  in 
evidence,  the  constable  was  authorised  to  seize  certain  arti- 
cles therein  specified.    Unfortunately  for  him  he  also  seized 

(a)  S  B.  &  P.  158;  3  Esp.  96.  subject  see  Chitty's  Statutes,  649, 
For  the  other  decisions  upon  this     in  notis. 


Ceozibb 
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I89r.  sone  other  articles  not  specified  in  the  Wftrrttit«  If  those 
articles  had  from  their  nature  been  likely  to  furnish  evi« 
dence  of  the  identity  of  the  articles  stolen  and  mentioned  in 
CuHBT.  ijj^  warrant,  I  should  have  been  inclined  to  assent  to  Mr. 
Reader's  argument,  and  to  think  that  there  might  hate  been 
reasonable  ground  for  seizing  them,  though  not  mentioned 
in  the  warrant.  But  it  cannot  be  contended  thai  the  tin 
pan  and  the  hair  sieve  were  articles  likely  to  famish  such 
evidence,  and  tlieidbre  1  am  of  opinion  that  the  nonsttit 
cannot  be  supported.  It  will  be  collected  from  the  mode 
m  which  I  have  expressed  myself,  that  I  am  annious  to  pre^ 
vent  the  supposition  that  a  constable  tvho  seizes  goods  ttot 
specified  in  the  warrant  under  which  he  acts  is  invariably 
and  necessarily  a  trespasser :  neither  the  act  of  parliament, 
nor  our  present  decision,  justifies  such  a  supposition.  The 
verdict  must  be  entered  for  the  plamtiff  for  one  shilKng 
damages;  but  it  must  be  entered  on  the  second  comtt, 
which  charges  only  the  seizure  of  the  goods. 

The  other  Judges  concurred. 

Rule  absolute. 


Fridrn^,  T^  ^^^^  ^'  SlttHB. 

Februtuy  9.     -^ 
The  title  of  a   THIS  was  E  similar  case  to  the  preceding  one  of  Rex  v. 
KchS^  %*A«(«)i  with  these  exceptions:  There  was  no  objection 
riRbt  to  be  ad-  to  the  competency  of  the  relator.     His  affidavit  stated  only 
burgess  of  a     ^^^^  ^^  ''^^  ^^^»  informed  and  believed  that  the  defendant 
^rb^i'm*""    ®*^"^"«d  the  oflSce  of  free  burgess  of  the  borough.    The 
peached  on       defendant's  affidavit  shewed  that  he  had  an  inchoate  right, 
f  Ll-wt'S''^  ^^  ^^^^^  ^^  ^^  admitted  a  freeman  at  the  time  when  he  was 
title  in  the       admitted  and  sworn  belbi e  Seckamp  and  Hammond. 
officer  by 
whom  he  was  admitted. 

The  affidavit  of  a  relator  in  a  motion  for  a  q%u>  warranto,  that  he  "  has  been  informed 
and  believes''  that  tha  defendant  exercnes  the  office  whidi  be  is  charged  with  usurpingy 
is  sufficient. 

(a)  Ante,  p.  181. 


9, 
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Campbell  tnd  Patteson  shewed  cause.  First,  the  re*  i8«7. 
lator^s  affidavit  is  bad,  for  not  alleging  positively  that  the 
defeodant  exercises  the  office  which  he  is  charged  with 
usurping.  It  states  only  thai  he  ka$  been  informed  mid  Si.ttbb. 
believes  that  the  defendant  exercises  the  office.  That  is  far 
too  loose  an  avermeot.  It  is  irregular  to  charge  a  party 
with  a  misdemeauor  in  such  dubious  terms.  The  charge 
ought  to  be  clear  and  positive,  as  it  easily  may  be ;  for  there 
cao  be  no  difficulty  in  ascertaining  such  a  fact.  In  this 
respect  an  information  in  the  nature  of  quo  w&rranto  resem- 
bles a  criminal  information;  they  both  impnte  to  die  defend- 
ant an  offence,  and  ought  both  to  be  framed  in  clear  asd 
positive  language.  [Holrojfd,  J.  A  quo  mmrrtinio  inform*- 
tioB  is  not  a  criminal  proceeding.  It  was,  I  believe,  once  held 
by  Lord  JKei9yofi(a),  that  the  affirmation  of  a  Quaker  was 
admissible  in  support  of  an  application  for  a  quo  wemmio 
information;  which  could  not  have  been  the  case  if  the  pro- 
ceeding had  been  one  of  a  criminal  nature,  A  criminal  in- 
formation is  very  different;  that  is,  strictly  speaking,  a  crimi- 
nal proceeding,  and  the  charge  must  be  clearly  and  positively 
stated;  but  the  same  degree  of  precision  is  not  necessary  in 
a  case  like  this,  which  is  sabstantiafly  a  civil  proceeding.] 
Secondly,  the  persons  before  whom  the  defendant  was 
admitted  were  bailiffs  de  facto,  and  that  is  enough  to  give 

(a)  The  cass  bsre  alladed  to  by  noblia   aad  learaei  Jodge   said, 

Ike  Uaoied  Judge  does  not  appear  that  the  rule  ta  tcy  the  admisBibir 

to  have  been  reported,  but  was  lity  of  a  Quaker  as  a  witness  was, 

once  before  mentioned  by  him,  in  whether  the  object  was  criminal, 

his  judgment  in  the  case  Ex  parte  though   the  form   was  civil,  and 

GdUbr4mif  H.  T.  3  Geo.  4,  tmte^  opoa  that  principle  he  held  that 

Vol.  I.  12<^  in  these  terms : — <'  I  the  affirmation  was  admissible,  the 

remember    a    case    before    Lord  object  being  only  criminal  in  form, 

Kenyony  where  an  application  was  bat  civil  in  substance.   According 

made  for  a  qum  Mirraiif*  upea  the  to  aiy  fecottectkm  be  drew  that 

af&naatioa  of  a  Quaker,  which  distinctioD.'*    See  the  authontiee 

proceeding  is  in  its  form  criminal,  upon  this  subject  collected  in  the 

though  in  substance  civil,  and  ac-  case  above  cited,  and  in  Skipp  v. 

cording  to  my  recollection,  that  Hanvooc^,  Willes,  999,  (&> 
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1887..  bun  a  perfect  title.  He  had  by  birth  an  inchoate  right  of 
admission,  and  that  cannot  be  invalidated  by  the  circum- 
stance of  the  officers  before  >vhom  he  was  admitted  having 
a  defective  title.  No  case  can  be  found  in  which  the  ad- 
mission of  a  freeman  has  been  set  aside  upon  the  ground  of 
a  defect  of  title  in  the  presiding  officer ;  and  the  Court  will 
not  now  for  the  first  time  entertain  such  a  question,  the 
probable  effect  of  which  would  be  to  impeach,  the  titles  of 
many  hundreds  of  freemen  in  different  c9rporations..through- 
out  the  kingdom.  The  admitting  and.  swearing  the  defend- 
ant by  the  bailiffs  was  not  a  voluntary  act  on  their  parts; 
in  so  doing,  they  acted  as  merely  ministerial  officers ;  and 
if  they  had  refused  to  do  so,  this  Court,  upon  being  satisfied 
that  the  defendant  had  an  inchoate  right  of  admission,  would 
have  issued-  a  mandamus  to  compel  them  to  admit  him, 
without  inquiring  whether  they  were  bailiffs  de  jure  or  de 
facto  only.  What  return  could  the  bailiffs  possibly  have 
made  to  such  a  mandamus?  Clearly  none.  There  are 
many  analogous  cases  shewing  that  the  defendant's  admis- 
sion is  good.  All  acts  which  an  officer  is  compellable  to 
do  are  valid,  though  done  by  an  officer  de  facto.  Rex  v. 
The  Corporation  of  Shrewsbury  {a).  A  lord  of  a  manor, 
who  is  in  by  disseisin,  may  admit  to  a  copyhold  estate. 
ChudleigVs  case  (6),  Brown's  case(c).  A  mayor  de  facto 
may  bind  a  corporation  by  his  voluntary  concurrence  in 
corporate  acts;  Knight  v.  The  Corporation  of  Wells{d); 
i  fortiori,  his  acts  are  binding  where  they  are  compulsory 
and  ministerial,  as  in  the  present  instance. 

Adam  and  Alderson,  contrd.  First,  the  affidavit  of  the 
defendant  having  exercised  his  office  is  sufficiently  certain. 
Information  and  belief  might  not  be  admissible  if  they  went 
to  affect  the  validity  of  the  title ;  but  where  they  refer  only 
to  the  exercise  of  the  office  they  are  sufficient,  especially 

(a)  Gas.  temp.  Hard.  150.  (c)  4  Co.  Rep.  24  a. 

(6)  1  Co.  Rep.  140  b.  (d)  1  Lutw.  519. 
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where  they  are  uncontradicted.  Hex  v.  Harwood{a)-  Se-  .I82r. 
condly,  the  arguments  urged  to  induce  the  Court  to  refuse 
this  applicatioui  namely)  the  novelty  and  importance  of  the 
question,  are  the  very  grounds  upon  which  the  rule  ought  to 
be  made  akolute.  It  is  said,  that  the  Court  would  grant  a 
mandamus  to  compel  the  admission  of  a  person  who  shewed 
an  inchoate  right  to  the  office  of  a  free  burgess.  That  may 
be  true,  and  yet  it  by  no  means  follows  that  they  ought  not 
to  grant  leave  to  file  a  quo  warranto  information  against  the 
same  person,  for  in  either  case  they  would  act  upon  co- 
lourable grounds  only ;  and  where  a  mandamus  is  sent,  all 
questions  of  law  remain  open  to  discussion  upon  the  return. 
Where  a  mandamus  is  applied  for,  the  titles  of  the  parties  to 
whom  it  is  directed  are  necessarily  admitted ;  and  it  is  not 
competent  for  them  to  raise  any  objection  on  that  point 
themselves.  It  has  been  assumed  that  the  admission  of  a 
free  burgess  is  a  compulsory  and  ministerial  act,  and  may, 
therefore,  be  performed  by  persons  who  are  officers  de 
facto:  but  there  is  no  proof  that  it  is  so :  and,  at  all  events, 
it  is  the  duty  of  the  presiding  officer  on  such  occasions  to 
ascertain  that  the  party  claiming  to  be  admitted  is  entitled 
to  the  privilege  he  claims. 

Adbott,  C.  J. — It  seems  to  me,  upon  the  authority  of 
the  case  of  Rex  v.  Harwood,  that  the  affidavit  respecting 
the  defendant's  exercising  the  office  of  free  burgess  is  suffi- 
cient, being,  as  it  is,  uncontradicted  by  the  other  side,  and 
not  affecting  the  validity  of  the  title  to  that  office.  But, 
upon  the  other  point  raised  in  this  case,  I  am  of  opinion, 
that  this  rule  must  be  discharged.  The  application  is  for  a 
9110  warranto  information,  and  was  made  solely  upon  the 
ground  that  the  defendant  was  admitted  and  sworn  into  his 
office  of  free  burgiess  before  persons  who  were  incompetent 
to  admit  him,  they  not  being  good  presiding  officers.  Prima 
facie,  that  is  a  valid  objection  to  the  defendant's  title.  The 
answer  to  it  is,  that  the  defendant  had  an  inchoate  right  to 

(«)2Ewi,177. 
VOL.  IX.  R 
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1827.  singular  the  premises,  did  bargain,  sell/ assign,  transfer, 
set  over  and  confirm  to  plaintiff  all  the  share  and  interest  of' 
him  J.  Brymer,  of,  in  and  to  all  and  singular  the  debts, 
sum  and  sums  of  money  whatsoever,  then  due  and  owing  to 
them^  plaintiff  and  J.  Brymer,  under,  or  by  virtue,  or  in 
consequence  of  the  same  several  contracts,  or  otherwise ; 
and  all  bonds,  bills  and  notes  relating  to  the  said  contracts, 
debts  and  sums  of  money,  or  any  of  them,  or  any  part 
thereof^  and  of  and  in  all  and  singular  other  the  monies, 
goods,  chattels,  stock  and  effects  whatsoever  and  wheresoever 
thereof,  or  belonging  to  them,  plaintiff  and  «7.  Brt/mer,  as 
such  copartners  respectively,  and  all  the  right,  title  and 
interest,  property,  claim  and  demand  whatsoever  of  him, 
J.  Brymer,  of,  in,  to,  from,  out,  or  in  respect  of  the  pre- 
mises ;  to  have  and  to  hold  to  plaintiff,  as  and  for  his  own 
proper  monies  and  effects,  absolutely.  Covenants  and 
breaches  were  then  set  out.  Pleas,  non  est  factum,  and 
other  special  pleas  (a).  At  the  trial  before  Abbott,  C.  J., 
at  the  London  adjourned  sittings  after  last  Trinity  term,  the 
deed  set  out  in  the  declaration  being  produced  in  evidence 
was  found  to  bear  the  ordinary  deed  stamp  only.  It  was 
objected  on  the  part  of  the  defendants,  that  according  to 
the  48  G.  3,  c.  149,  schedule,  part  1,  title  conveyance,  (the 
stamp  act  in  force  at  the  time  the  deed  bore  date,)  it  ought 
to  have  borne  an  ad  valorem  stamp  upon  the  50,000/.,  the  ^ 
consideration  paid  by  the  plaintiff  for  J.  Brymer^a  share  of 
the  partnership  property,  which  would  have  been  500/.;. 
and  the  Lord  Chief  Justice  being  of  that  opinion  directed 
a. nonsuit.  In  Michaelmas  term  a  rule  nisi  for  setting  aside 
the  nonsuit,  and  for  a  new  trial,  having  been  obtained, 

Denman,  C.  S.,  Manning,  and  Brodrick,  now  shewed 
cause.  This  rule  was  granted  upon  the  authority  of  the 
case  of  Lybum  v.  Warrington  (6),  but  that  was  very  dis- 
tinguishable from  the  present  case.     There,  nothing  that 

(fl)  The  question  before  the  Court      it   is  unnecessary  to  set  out  the 
turning  entirely  upon  the  amount      pleadings  more  at  length, 
of  the  stamp  requisite  for  the  deed,  (A)  1  Stark.  N.  P.  C.  162. 
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could  be  fairly  called  properlt/  was  assigned;  the  considera-  ^  ^S^f 
tion  was  paid  for  the  goodwill  of  a  trade^  and  for  the  privi- 
lege of  carrying  it  on  upon  particular  premises,  for  a  certain 
number  of  years.  In  this  case  the  deed  itself  speaks  of 
property,  and  its  language  throughout  shews  that  valuable 
property  was  assigned,  for  it  states  that  J,  Brymer  sold  his 
share  and  interest  in  goods  and  chattels^  stock  and  effects,  to 
the  plaintiff.  Here,  therefore,  there  is  a  sale  of  property 
within  the  express  words  of  the  act  of  parliament,  which 
imposes  an  ad  valorem  ditty  "  upon  the  sale  of  any  lands, 
tenements,  rents,  annuities,  or  other  property,  real  or  per- 
sonal, heritable  or  moveable,  or  of  any  title,  right,  interest, 
or  claim,  unto,  out  of,  or  upon  any  lands,  tenements,  rents, 
annuities,  or  other  property.'*  This  deed  therefore  required 
the  ad  valorem  stamp,  and  being  defective  in  that  respect, 
the  nonsuit  was  right. 

Tindal,  S.  G.,  Scarlett,  Marryat  and  J.  Evans,  contr^. 
The  act  of  parliament  does  not  extend  to  this  deed.  In  the 
first  place,  there  was  no  sale  at  all  in  this  case.  In  the 
second  place,  the  property  assigned  was  not  of  a  description 
contemplated  by  the  statute.  First,  this  was  a  deed  of  dis- 
solution of  partnership,  and  the  real  object  seems  to  have 
been  merely  a  settlement  of  accounts  between  the  partners 
upon  their  separation.  There  was  no  sale;  the  parties  did 
not  stand  in  the  relative  situation  of  vendor  and  vendee. 
There  was  hardly  what  can  be  termed  an  assignment ;  it 
was  more  properly  speaking  a  release.  Suppose  the 
agreement  had  been  that  upon  the  dissolution  of  the  part- 
nership, the  plaintiff  should  receive  and  realize  all  the  out- 
standing debts  and  property,  and  should  pay  over  a  moiety 
of  the  proceeds  to  Brymer;  that  could  not  properly  have 
been  called  a  sale ;  and  yet  that  was  in  substance  the  ar- 
rangement made  between  the  parties  to  this  deed.  It  was 
a  mere  calculation  that  the  retiring  partner  wa^  entitled  to 
50,000/.,  and  an  agreement  to  pay  him  that  sum  at  oiice, 
instead  of  the  more  inconvenient  course  of  paying  him  from 
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time  to  timey  as  the  funds  were  got  in.  Secondly,  it  is 
clear,  from  the  case  of  Warren  v.  Howe  {a),  that  the  statute 
18  not  to  be  construed  as  extending  to  every  species  of  pro- 
perty, and  certainly  not  to  the  species  of  property  re- 
ferred to  by  this  deed ;  and  Defin  v.  Diamond  (b)  is 
another  authority  to  the  same  effect.  [Bay ley,  J.  The 
first  of  those  cases  was  merely  an  assignment  as  security 
for  a  smaller  sum ;  and  in  the  other  there  was  nothing  paid 
to  the  assignor.]  Coates  v.  Perry  (c)  and  Lyburn  v.  IVar- 
ringion  (d)  are  also  strong  authorities  in  favour  of  the  pre- 
sent plaintiff. 


Abbott,  C.  J. — If  the  decision  in  Warren  v.  Howe  (a) 
is  correct,  and  I  am  not  prepared  to  say  that  it  is  not,  this 
rule  must  be  made  absolute,  for  it  is  impossible  to  distin^ 
guish  that  case,  in  principle,  from  the  present.  As  at  pre- 
sent advised,  we  are  all  of  opinion  that  the  subject-matter 
of  this  contract  was  not  property  within  the  meaning  of  the 
act  of  parliament.  The  case,  therefore,  must  go  to  a  new 
trial,  and  the  parties  will  then  have  the  opportunity,  if  they 
please,  to  raise  the  question  again  in  such  a  shape  as  to 
obtain  a  more  solemn  decision  upon  the  point. 


(«)  Ante,  Vol.  III.  494;  2  B.  & 
C.381. 

{b)  Ante,VolVl.328;  4B.kC. 
243. 


Rule  absolute. 

(c)  3B.&B.48. 

(rf)  1  Stark.  N.  P.  C.  162. 


Friday,  ^he  KiNG  V.  The  Rev.  Samuel  Davies,  Clerk. 

M  d  li  *  XHIS  was  a  rule  calling  upon  the  defendant,  the  perpetual 
to  a  minister  curate  of  the  parish  of  Oystermouth,  in  the  county  of  Gla^' 
parish-clerk      morgan,  to  shew  cause  why  a  writ  of  mandamus  should  not 

removed  by      issue,  directed  to  him,  commanding  him  to  restore  one  John 

him  without 

just  cause.  Aod  the  Court  will  not  judge  of  the  justice  of  the  cause  of  removal  upon 
the  ex  parte  statement  of  the  minister;  he  must  state  it  in  his  return  to  the  mandamus^ 
and  give  the  clerk  an  opportunity  of  answering  it. 
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FoMy  to  the  place  and  office  of  parish-clerk  and  aexton  of 
the  church  of  Oytiermomth. 

The  affidavit  of  John  TVrejr,  upon  which  the  rule  had 
been  obtained,  stated,  that  he  had  been  appointed  parish- 
cierk  and  sexton  in  the  time  of  the  predecessor  of  Mr. 
DavieSf  and  had  continued  in  that  office  until  he  was  re- 
moved by  Mr.  Davies  appointin|^  another  in  his  stead. 

The  affidavits  in  opposition  to  the  rule  imputed  to  Tovej^ 
misconduct  and  inefficiency  in  his  office;  that  he  had  re- 
fused to  attend  funerals ;  had  demanded  extortionate  fees  ; 
had  left  the  church  before  divine  service  was  concluded ; 
was  in  the  habit  of  cursing  and  swearing;  and  had  behaved 
disrespectfully  to  Mr.  Davies;  and  that  he  could  neither 
read  nor  sing  correctly.  They  also  stated  that  the  bishop 
of  the  diocese  had  been  informed,  and  approved,  of  Tovey's 
removal.  There  was  no  statement  that  any  formal  charge 
bad  ever  been  preferred  against  Tovey  in  his  presence,  so 
as  to  afford  him  an  opportunity  of  defending  his  conduct. 

Taunton  and  Russell  shewed  cause.  Rex  v.  Warren  (a) 
is  an  authority  to  shew  that  the  defendant,  as  incumbent  of 
the  parish,  had  power  to  remove  the  parish-clerk,  provided 
he  had  sufficient  grounds  for  the  removal.  It  will  hardly 
be  contended  that  the  affidavits  produced  on  the  part  of 
the  defendant  do  not  shew  such  grounds,  especially  as 
the  removal  founded  upon  them  was  approved  of  by  the 
bishop  of  the  diocese.  Under  such  circumstances  this 
Court  will  not  interfere  by  granting  the  writ  prayed  for. 

Maule,  contrs^.  The  facts  adduced  in  answer  to  this 
rule  will  not  warrant  the  Court  in  discharging  it.  Rex  v. 
Warren  (a)  is  an  express  authority  for  granting  the  manda-' 
mus  in  this  case.  It  was  there  decided  that  a  mandamus 
will  lie  to  restore  a  parish-clerk,  removed  without  sufficient 
cause.     Lord  Mansfield,  on  the  case  first  coming  on,  said, 

(«)  Cowper,  370. 
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the  clerk  has  his  office  only  during  his  good  behaviour. 
But  though  the  minister  may  have  a  power  of  removing 
him  on  a  good  and  sufficient  cause>  he  can  never  be  the 
sole  judge  and  remove  him  at  pleasure,  without  being 
subject  to  the  control  of  this  Court.  And  Aston,  3.,  said^ 
as  long  as  the  clerk  behaves  himself  well,  he  has  a  good 
right  and  title  to  continue  in  his  office.  Therefore  if  the 
clergyman  has  any  just  cause  for  removing  him,  he  should 
state  it  to  the  Court.  And  afterwards,  on  the  decision  of 
the  case,  Lord  Mansfield  said,  a  parish-clerk  is  a  temporal 
officer,  and  the  minister  must  shew  ground  for  turning  him 
out*  And  the  rule  for  a  mandamus  to  restore  the  clerk 
was  made  absolute,  on  the  ground  that  the  minister  had 
not  shewn  sufficient  cause  for  removing  him.  Upon  all  the 
principles  laid  down  in  that  case,  this  rule  must  be  made 
absolute.  Here  the  minister  has  been  the  sole  judge,  and 
has  removed  at  pleasure;  and  he  has  not  stated  to  the 
Court  any  just  cause  for  the  removal.  Even  if  the  objec- 
tions raised  to  the  clerk  were  sufficient  in  themselves,  still 
he  has  never  been  allowed  the  opportunity  of  answering 
them ;  and  the  bishop's  acquiescence  in  the  removal  cannot 
vary  the  case,  because  that  was  obtained  by  an  ex  parte 
statement,  which. is  not  before  the  Court,  and  which  the 
clerk  had  not  the  means  of  hearing  and  refuting. 

Abbott,  C.J. — I  am  of  opinion  that  the  discharge  of 
this  officer  has  been  made  in  too  hasty  and  summary  a 
manner,  and  therefore  that  the  riile  for  a.  mandamus  to 
restore  him  ought  to  be  made  absolute.  It  does  not  appear 
that  the  charges  against  him  have  ever  been  made  in  form, 
or  in  such  a  mode  as  to  draw  his  attention  to  them,  or  to 
give  him  an  opportunity  of  defending  himself  against  them. 
If  Mr.  Davies  has  good  and  sufficient  grounds  for  the 
removal,  he  may  state  them  in  his  return  to  the  writ,  aud 
Tovey  will  then  have  the  opportunity  of  answering  them. 

The  other  Judges  concurred. 

Rule  absolute. 
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The  Kino  v.  Evett. 


An  inquisition  taken  before  one  of  the  coroners  for  the   j'^^II!^I^{q 

county  of  Bucks,  touching  the    death   of  one  Elizabeth  a  coronei's  ia- 

Baldwin,  was  removed  into  this  Court  by  certiorari,  being  3°*"''®"^^ 

in  the  following  words : —  in  matters  of 

*'  Inquisition  taken  at  Wolverton,  in  the  county  of  Bucks,  •omitSng  the 

on,  &c.,  before  James  Burnham,  one  of  the  coroners  for  the  name  of  the 

said  county,  on  view  of  the  body  of  Elizabeth  Batdunfi,  an  i^^  ^^^^  ^i^p. 

infant  then  and  there  lying  dead,  upon  the  oaths  of  the  P®^®^'  ^  ^* 

several  persons  under-written,  and  whose  seals  are  affixed,  found;  omit- 

who,  being  duly  sworn,  say,  that  the  said  Elizabeth  Baldwin,  ^f  fh^^JJ^"®* 

on,  8cc.,  at  the  parish  and  in  the  county .  aforesaid,  being  in  the  fcHodjr  of 

crossing  the  king's  highway  in  the  said  parish,  it  so  hap-  in^rt?nK**their 

pened  accidentally,  casually,  and  by  misfortune,  that  the  chriBtian 

said  Elizabeth  Baldwin,  in  the  attempt  to  cross  such  road,  ^ials  or  abbre- 

was  suddenly  forced  to  and  against  the  ground  by  the  leaders  yi^uons;  stat- 

of  a  certain  coach  called  the  Tally  ho,  which  was  passing  to  have  been 

through  such  parish,  by  means  whereof  she  was  so  much  ^*"*^  ^^ 

bruised,  and  otherwise  injured,  as  to  occasion  her  death,  as  propertjr  of 

to  languish  for  the  space  of  57  hours,  and  then  she  died,  they  being  in  ' 

And  so  the  jurors  aforesaid,  upon  their  oath  do  say  and  f*"^^  ***?  P"^  , 
*         Fi,.     ,     f     o   ,1    .     .  •   ,        .      pertyofi4.and 

present,   that  htizabetn  Haldwin  m  manner  and  by  the  B.  only;  are 

means  aforesaid  came  to  her  death,  and  not  otherwise,  and  all  defects  of 

'  '  substance, 

that  the  said  coach  and  horses  were  moving  to  the  death  of  which  cannot 

her,  the  said  Elizabeth  Baldwin,  and  are  of  the  value  of  80/.,  J^eSent,^^ 

the  property  and  in  the  possession  oi  Humphry  Evett,  Wil-  and  for  which 

Ham  Gilbert,  and  Company."  ma-  §e  quash- 

This  inquisition  was  signed  and  sealed  by  the  coroner  ^' 
and  the  jurors,  but  several  of  the  jurors  signed  the  initials 
only  of  their  christian  names.     A  venire  issued  to  the  de- 
fendant Evett,  upon  which  he  appeared,  and  demurred  to 
the  inquisition. 

The  demurrer  was  argued  in  the  course  of  last  term  by 

Campbell  in  support  of  the  demurrer,  who  contended  that 
the  inquisition  was  bad  on  three  grounds  :^-First,  for  not 
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setting  out  the  names  of  the  jurors  in  the  body  of  the  in« 
The  King     ^"^1^0"  >  secondly,  for  not  stating  where  the  death  hap- 
V.  penedj  nor  where  the  body  was  found ;  and  thirdly,  for  not 

£V£TT« 

stating  the  cause  of  the  death  with  sufficient  certainty. 
First,  the  names  of  the  jurors  ought  to  have  been  inserted 
in  the  body  of  the  inquisition.  As  it  is»  the  Court  have  not 
the  means  of  knowing  the  real  names  of  the  jurors  at  all, 
either  from  the  body  or  the  foot  of  the  inquisition,  for  several 
of  them  have  signed  with  the  initials  only  of  their  christian 
names ;  but  their  names  ought  to  be  disclosed  fully  and 
correctly,  at  least  at  the  foot,  if  not  in  the  body  of  the  in« 
quisition  ;  in  either  point  of  view,  this,  therefore,  is  a  fatal 
objection  (a).  Secondly,  the  inquisition  ought  to  state  that 
the  death  took  place,  and  that  the  body  was  lying  within 
the  county  of  Bucks.  Without  these  statements  there  is 
nothing  to  shew  that  the  coroner  had  jurisdiction.  An  in- 
quisition ought  to  be  as  certain  as  an  indictment.  At  com- 
mon law,- if  a  mortal  wound  was  inflicted  in  one  county,  and 
the  death  happened  in  another,  it  was  formerly  matter  of  doubt 
in  which  the  offender  ought  to  be  indicted ;  and  though 
this  has  been  remedied,  first  by  the  2  &  3  Edw,  6,  c.  24, 
and  subsequently  by  the  7  G.  4,  c.  64,  and  9  G.  4,  c.  31, 
and  the  party  may  now  be  tried  in  that  county  in  which  the 
death  happens,  still,  an  indictment  must  shew  with  certainty 
which  that  county  is,  and  an  inquisition  must  do  the  same. 
Here,  for  all  that  appears,  the  deceased  may  have  received 
the  injury  in  Bucku/ghamshiret  and  have  died  in  some  other 


(a)  «  Care  should  be  taken  to  383.  If  the  names  of  the  jnroi-s 
insert  the  names  of  the  jurors  ac-  be  not  set  out  in  the  caption  of  a 
curetely;  for  if  there  be  a  variance  coroner's  inquisition,  and  the  in- 
between  the  names  of  the  jurors  in  quisition  be  not  signed  by  the  jurors 
the  caption,  and  those  in  the  at-  with  their  names  at  length,  the  in- 
testation,  it  will  be  fatal.  Rex  v.  quisition  is  bad.  Per  ParkCf  J.  in 
HuggmSf  3  C.  &  P.  414.**  Jervis  Rex  v.  Bowen,  Monmouth  Lent  As* 
on  Coroners,  352.  An  inquisition  sizes,  1829, 3  C.  &  P.  602.  If  some 
must  be  signed  by  all  the  jurors  as  of  the  jurors  sign  with  their  marks, 
well  as  the  coroner.  Rex  v.  The  such  marks  ought  to  be  verified  by 
JuUicci  of  Norfolk,   1  East,  P.  C.  an  attestation.    Id,  ibid. 


HILARY  T£RM,  VII  AND  Vlll  G£0.  IV.  239 

county,  and  in  that  respect  the  inquisition  is  bad  for  uncer-  1897. 
taintj.  Thirdly,  the  cause  of  the  death  is  very  obscurely 
and  insufficiently  described.  It  is  not  averred  that  the 
bruises  and  injuries  received  by  the  deceased  were  mortal; 
but  such  an  averment  is  indispensably  necessary,  Regitia  v. 
Clerk  (a).  There  is  nothing  to  explain  what  is  meant  by 
*'  the  leaders  of  the  coach/'  and  the  Court  cannot  be 
expected  either  to  construe  or  adopt  the  cant  phrases  of 
the  day.  The  word  ''  leaders"  does  not  of  necessity  mean 
horses;  and  if  it  did,  there  is  no  averment  that  at  the  time 
when  the  accident  happened,  they  were  attached  to  and 
drawing  the  coach ;  there  is,  therefore,  no  fact  stated  to 
warrant  the  conclusion  that  either  the  horses  or  the  coach 
were  moving  to  the  death. 

Chitty,  contri.  The  same  certainty  is  not  required  in  an 
inquisition  like  the  present  as  in  an  indictment.  If  it  were 
an  inquisition  of  blood,  for  the  purpose  of  punishment  and 
the  advancement  of  justice,  it  might  be  different ;  but  here 
the  only  object  is  the  enforcement  of  a  deodand.  First, 
there  seems  no  good  reason  for  requiring  that  the  names  of 
the  jurors  shall  appear  in  the  body  of  the  inquisition.  The 
practice  has  always  been  to  insert  them  at  the  foot  of  the 
inquisition  only,  (since  they  have  been  inserted  at  all,  for 
formerly  inquisitions  were  only  sealed) ;  and  if  the  names 
are  there  given  in  such  a  shape,  although  abbreviated,  that 
the  persons  of  the  jurors  can  be  ascertained,  every  reason* 
able  requisite  seems  to  be  satisfied.  Secondly,  the  Court 
will  presume,  as  well  upon  general  principle,  as  from  the 
facts  stated,  that  the  death  happened,  or  that  the  body  was 
found,  in  the  county  where  the  inquisition  was  held,  and 


(«)  1  Salk,  377.    '*  The  wound  inqointion,  which  is  at  all  times 

or  Iniitse  must  be  alleged  to  be  necessary,  that  the  deceased  died 

mortal,  whereof  the  party  died;  in  consequence  of  the  violence  in- 

and  an  omission  in  this  respect  can-  flicted  upon  him.    3  Hale,  P.  C. 

not  be  supplied  by  the  allegation  186;    S  Haw.  P.  C,  c.  33,  s.  82, 

conuined  in  the  conclusion  of  the  83.'^   Jervb  on  Coroners,  309. 
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^^27.        consequently  that  the  coroner  had  jurisdiction.     It  is  stated 
The  King      ^^^^  ^^^  ^^^^  ^^^  ^''^''®  viewed,  and  that  the  injury  was 
v,  there  received ;    and  if  the  coroner  had   not  jurisdiction 

EVETT.  "^ 

there,  the  defendant  should  have  pleaded  that  fact  instead 
of  demurring.  Thirdly,  the  cause  of  the  death  is  stated  in 
a  manner  sufficiently  certain  and  intelligible.  It  is  impos- 
sible to  read  the  statement  in  the  inquisition  without  under- 
standing that  the  death  was  caused  by  the  leading  horses 
of  the  coach,  and  that  they  were  at  the  time  drawing  the 
coach.  Though  the  Court  cannot  be  called  upon  to  con- 
strue cant  phrases,  yet  neither  can  they  be  called  upon  to 
say  that  they  do  not  understand  those  ordinary  expressions 
in  general  use,  which  they  must,  and  do,  in  common  with 
the  rest  of  mankind,  perfectly  understand.  Moreover,  this 
and  the  first  objection  are  objections  merely  of  form,  and 
are,  therefore,  not  grounds  of  general  demurrer. 

The  Court  did  not  deliver  any  judgment,  but  as  their 
opinion  seemed  to  be  strongly  against  the  inquisition, 

Chitty,  on  a  former  day  in  this  term,  obtained  a  rule  tnsi 
for  a  venire  facias  to  bring  the  coroner  into  Court,  for  the 
purpose  of  amending  the  inquisition  by  inserting  the  name 
of  the  place  where  the  death  happened,  and  the  christian 
names  of  the  jurors,  and  by  erasing  the  words  '^  and  Com- 
pany," so  as  to  leave  the  finding  of  the  property  in  Evett 
and  Gilbert  only.  The  rule  was  obtained  upon  the  coroner's 
affidavit,  which  set  out  the  names  of  the  jurors  at  length, 
and  averred  that  they  were  the  same  persons  who  signed  the 
inquisition,  and  before  whom  it  was  taken,  as  also  that  the 
coach  and  horses  belonged  to  Evett  and  Gilbert,  and  that 
the  coroner,  believing  them  to  be  in  partnership  with 
others,  had  for  that  reason  inserted  the  words,  '•'  and  com- 
pany." 

Campbell  now  shewed  cause.  The  proposed  amend- 
ments cannot  be  allowed.    They  would  not  lead  to  the 
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advancement  of  justice,  which  is  the  only  object  for  which 
amendments  are  in  general  allowed ;  the  only  object  to  be 
gained  by  these,  is  the  power  of  enforcing  payment  of  a 
deodand.  Besides,  the  application  here  is  to  amend 
matters  of  substance,  which  cannot  be  done  {a).  No  case 
can  be  cited  in  which  an  inquisition,  defective  in  matter  of 
substance,  has  been  allowed  to  be  amended.  Lord  Chief 
Baron  Comym  lays  down  the  rule,  and  says,  that  "  if  an  in- 
quisition finds  the  substance,  though  defective  in  form,  it 
may  be  amended''  (6).  All  the  other  cases  bearing  upon 
the  point  are  to  the  same  effect.  He  cited  Rex  v.  Saloway  (c), 
and  Rex  v.  Glover  (d).  He  was  then  stopped  by  the 
Court. 

Chiittf,  contrs^.  This  application  is  founded  upon  the 
affidavit  of  tb*e  coroner,  and  is  not  altogether  new,  for  there 
are  instances  in  which  similar  amendments  have  been  made 
in  the  Crown  Office.  [Abbott,  C.  J.  The  statement  as  to 
the  property  in  the  coach  and  horses  is  the  finding  of  the 
jury.  How  can  we,  or  the  coroner  by  our  order,  have 
authority  to  alter  that?]  An  amendment  of  a  precisely 
similar  nature  has  been  made.  In  a  case  of  Rex  v.  Wil- 
Hams  and  Bellamy,  15  G;  3,  it  appears  by  the  record  of  the 
inquisition  filed  in  the  Crown  Office,  that  the  death  was 
caused  by  a  fall  from  a  cart,  which  the  inquisition  originally 
stated  to  be  the  property  of  "  Messrs.  Williams  and  Com- 
pany, of  Stratford,  in  the  county  of  Essex,  calico-printers  ;" 
and  by  an  order  of  Yates,  J.,  that  was  afterwards  altered  to 
"  Stephen  Williams  and  Clement  Bellamy,  of  the  Poultry, 
London,  linen  drapers.'*  [Abbott,  C.J.  We  do  not  know 
the  contents  of  the  affidavit  upon  which  that  was  done.] 
There  are  several  cases  mentioned  in  Rollers  Abridgement, 


(a)  "An  inquisition,  which  is  c.  27,  s.  15."    Jervis  on  Coroners, 

good  in  tubstance,  but  defective  in  980. 

fonn,  may  be  amended.    1  Sid.  (6)Com.  Dig.tit.Oj^cr.(G.l?.) 

285,  259 ;  3  Mod.  101 ;  1  Saund.  (c)  3  Mod.  101. 

356;  1  Keb.  907 ;  1  Haw.  P.C.,  (rf)  1  Sid.  259. 
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1887.  in  which  the  sheriff  has  amended  the  names  of  jurors  in  the 
panel  after  verdict  (a)  ;  in  Rex  v.  Atkimon(b),  it  was  held 
that  the  caption  of  an  indictment  might  be  amended  by 
inserting  the  names  of  the  grand  jurors ;  and  in  Rex  v* 
Harrison  (c),  it  is  said»  that  an  inquest  may  be  amended  in 
all  points  except  the  matter  of  the  verdict. 

Abbott,  C.  J. — ^This  inquisition  is  defective  in  several 
respectSi  and  we  are  asked  to  supply  the  defects  by  amend- 
ments. The  inquisition  does  not  state  where  the  death 
happened,  nor  where  the  body  was  found  ;  it  does  not  set 
out  the  names  of  the  jurors  in  the  body,  nor  is  it  subscribed 
with  their  christian  names  at  length  at  the  foot.  In  all 
these  particulars,  we  are  asked  to  allow  of  amendments. 
Now  it  is  essential  for  the  purpose  of  originating  the  juris- 
diction of  the  coroner,  that  the  inqusition  should  state  where 
the  death  happened,  and  where  the  body  was  found ;  these, 
therefore,  are  defects  in  substance,  not  in  form  merely ;  and 
we  should  be  going  further  than  this  Court  has  ever  yet 
gone,  if  we  were  to  allow  amendments  of  such  a  nature. 
They  are  not  required  for  the  advancement  of  justice,  and 
that  is  the  only  purpose  for  which,  generally  speaking, 
amendments  are  allowed.  Bat  in  addition  to  this,  we  are 
asked  to  alter  the  finding  of  the  jury  with  respect  to  the 
ownership  of  the  coach  and  horses  by  which  the  death  was 
occasioned.  If  this  were  an  indictment  found  by  a  grand 
jury  at  the  assizes,  in  which  the  Court  has  power  to  amend 
matters  of  form,  but  not  of  substance,  such  an  alteration  as 
this  clearly  could  not  be  made ;  neither  can  it  be  made  in 
this  inquisition.  The  present  rule,  therefore,  must  be  dis- 
charged. 

The  other  Judges  concurring, 

Rule  discharged. 

(o)  1  Rol.  Abr.  196.  tit.  Amende      Rex  v.  Ayklt,  and  Rex  v.  Darley, 
menty  (B.)  Ibid, 

(6)  4  East,   176,  n.    And  see  (c)  1  Sid.  S25. 
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Campbell  then  moved  that  the  inquisition  might  be  quashed 
for  the  defects  before  mentioned,  and» 

Per  Curiam, 

Inquisition  quashed. 


Checchi  and  Wife  v.  Powell  and  others.  Mondayy 

February  12. 

X  HIS  was  an  action  by  husband  and  wife  for  money  lent  Where  hus- 

by  the  wife  before  her  marriage.     Notice  of  trial  had  been  J^e  for  monly 

given  and  countermanded,  and  a  rule  for  judgment  as  in  lent  by  the 

case  of  a  nonsuit  thereupon  obtained.    The  wife  had  died  ^[^  g„j  ^^^ 

after  the  notice  of  trial  given.  wife  dies 

pending  the 
suit,  the  suit 

Russell  shewed  cause.  The  action  being  for  money  lent  jJe  defendant 
by  the  wife  before  her  marriage,  and  the  wife  having  died  cannot  have 
after  notice  of  trial  given,  the  action  has  abated,  and  is  at  case^r*  iioih 
an  end.  The  debt  was  a  chose  in  action,  never  reduced  suit. 
into  possession  by  the  husband.  Now  the  husband  cannot 
recover  the  chose  in  action  of  the  wife,  unless  he  does 
reduce  it  into  possession  in  her  lifetime.  Upon  her  death, 
it  passes  to  her  personal  representative.  Lord  Coke  lays 
down  the  law  upon  the  point  most  clearly.  He  says, ''  the 
marriage  is  an  absolute  gift  of  all  chattels  personal  of  the 
wife  in  possession  in  her  own  right,  whether  the  husband 
survive  the  wife  or  no ;  but  if  they  be  in  action,  as  debts 
by  obligation,  contract,  or  otherwise,  the  husband  shall 
not  have  them  unless  he  and  his  wife  recover  them."  (a) 
Beamond  v.  Long  (b)  shews  that  the  bringing  an  action  is 
not  sufficient  to  change  the  property,  unless  judgment  is 
obtained  before  the  wife  dies;  for  the  Court  there  said, ''  if 
judgment  be  recovered,  and  the  wife  die,  there  the  hus- 
band may  have  a  scire  facias  to  execute  that  judgment;  for 
the  debt  being  recovered,  the  husband,  after  the  death  of 
the  wife,  shall  have  it."  Woodyear  v.  Gresham{c)  is  another 
authority  to  the  same  effect. 

(tf)  Co.  Litt.  351  b.  {h)  Cro.  Car.  287.  (f)  Carth.  415. 
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Halcomb,  contr^.  The  husband  may  release  or  assign 
the  chose  in  action  of  the  wife  during  her  lifetime,  and  it 
will  pass  to  his  assignees  in  the  event  of  his  bankruptcy. 
It  is  only  a  technical  rule  which  requires  her  name  to  be 
joined  where  an  action  is  brought.  The  action  in  this  case 
was  properly  commenced,  and  the  husband  has  done  all 
that  in  him  lay  to  reduce  the  debt  into  possession  while  his 
wife  was  living.  Then,  as  he  has  been  guilty  of  no  laches, 
the  Court  will  allow  him  to  enter  upon  the  record  a  sug- 
gestion of  the  death  of  his  wife,  and  to  proceed  with  the 
action.  If  the  money  was  due  to  the  wife,  the  husband  is 
at  all  events  entitled  to  recover  it;  for  he  has  a  right  to  sue 
out  letters  of  administration  under  the  statute  29  Car,  2, 
c.  3,  s.  25. 


Abbott,  C.  J. — There  is  no  question  before  the  Court 
respecting  an  equitable  assignment  of  the  wife's  chose  in 
action,  or  the  effect  of  the  bankruptcy  of  the  husband. 
The  doctrine  laid  down  by  Lord  Coke,  in  Co.  Litt.  351  b., 
has  always  been  received  in  Westminster  Hall  as  good  law. 
Then,  in  this  case,  as  the  debt  was  never  recovered  during 
the  lifetime  of  the  wife,  it  has  never  vested  in  the  husband, 
and  he  cannot  go  on  with  this  action.  He  may  have  another 
mode  of  enforcing  his  claim  as  his  wife's  personal  repre- 
sentative, but  he  clearly  cannot  proceed  with  this  suit. 
The  rule,  therefore,  must  be  discharged. 

The  other  Judges  concurred. 


Rule  discharged. 
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Farewell,  Administratrix,  v.  Dickenson.  Monday, 

-p^  February  \1, 

UEBT  for  rent.     The  declaration  alleged  a  demise  of"  a  ijj  a  declanu 

messuage,  land,  and  premises,  with  the  appurtenances."  J?®"  >"  ^«^' 

At  the  trial  before  Bayhy,  J.,  at  the  last  Middlesex  sittings  averment  of  a 

in  the  present  term,  the  plaintiff,  in  order  to  prove  the  demise  of  "a 
*^  r  r  messuage, 

amount  of  rent  due,  produced  an  agreement  between  the  land,  and  pre- 

defendant  and  the  intestate,  in  which  the  premises  demised  {SeanDurte- 

were  described  as  "  a  messuage  or  tenement,  stable,  and  nances,"  is 

out-buildings,  with  the  cottage,  garden,  land,  and  appur-  by  prootof  a 

tenances   belonging   thereto,   together  with   the  furniture,  demise  of "  a 
.  messuage,  &c. 

utensils    and   implements.**      The   learned    Judge  was   of  together  with 

opinion  that  the  agreement  was  an  entire  contract  for  the  '^^/".'^»«'«^<^> 
*  °  ^  utensiti  and 

rent  of  the  house  and  the  furniture,  and,  therefore,  that  the  implementsJ' 
variance  was  fatal.     He  consequently  directed  a  nonsuit, 
but  gave  the  plaintiff  leave  to  move  to  set  aside  the  nonsuit, 
and  to  enter  a  verdict  for  120/. 


Rowe,  on  a  former  day,  moved  accordingly,  and  obtained 
a  rule  nisi.  He  cited  Spencer*s  case  {a),  Emott  v.  Cole  (A), 
Newman  v.  Anderson  (c),  and  Walsh  v.  Pemberton  (d),  and 
relied  upon  those  cases  as  authorities  to  shew  that  the 
whole  rent  in  this  case  issued  out  of  the  land,  and  no 
portion  of  it  out  of  the  furniture,  and,  therefore,  that  the 
demise  was  well  laid  as  a  demise  of  the  house  only,  and 
that  there  was  no  fatal  variance. 

Chitty  now  shewed  cause.  The  declaration  describes 
the  demise  as  one  of  real  property  only;  the  agreement 
shews  that  it  comprised  both  real  and  personal  property : 
thatis  a  fatal  variance.  The  word  "  appurtenances"  in  the 
declaration,  appended  as  it  is  to  real  property,  will  not 
include  personal  effects.  It  may  be  true  that  the  rent  issues 
principally  out  of  the  realty,  but  that  will  not  cure  the 

(a)  5  Co.  Rep.  17.  (c)  2  New.  Rep.  224. 

(6)  Cro.  Eliz.  235.  {d)  Selw.  N.P.  616,  6th  ed. 

VOL.  IX,  S 


246 

iBsr. 

Farewell 

V, 
DlCKEMSON. 


CASES  IN  THE  KING'S  BENCH, 

variance;  for  the  '*  furniture"  is  no  part  of  thf  realty,  and 
the  rent  must  be  considered  as  issuing  in  part  out  of  the 
furniture.  The  agreement  was  an  entire  contract  for  all 
the  property  demised  at  one  rent;  the  whole  property 
vested  in  the  tenant  by  the  demise :  and  if  the  furniture  had 
not  formed  a  part  of  the  property  demised,  the  lease  would 
have  been  of  less  value,  and  the  rent  of  smaller  amount. 


Howe,  contrJi^  was  stopped  by  the  Court. 

Abbott,  C.J. — ^The  furniture  is  undoubtedly  one  of  the 
things  demised,  and  that  is  not  mentioned  in  the  declara- 
tion. But,  in  point  of  law,  the  rent  issued  out  of  the  land 
demised,  and  not  out  of  the  furniture;  therefore  it  was 
sufficient  for  the  plaintiff  to  allege  and  prove  a  demise  of 
the  land  out  of  which  the  rent  which  she  claimed  issued. 
The  consequence  is,  that  there  is  no  variance,  that  the 
nonsuit  was  wrong,  and  that  the  rule  for  entering  a  verdict 
for  the  plaintiff  must  be  made  absolute. 


The  other  Judges  concurred. 


(a)  **  As  a  rent  coald  not  issue 
oat  of  an  incorporeal  heredita- 
ment, so,  it  was  held,  that  it  could 
not  be  reserved  out  of  a  mere  per- 
sonal chattel;  and  that  a  covenant 
for  payment  of  it  would  not  bind 
the  assignee.  Spencer's  case,  5 
Co.  Rep.  17.  Upon  which  ground 
it  was  mnch  doubted,  whether 
rent  reserved  upon  a  lease  of  land 
with  stock  upon  it,  or  on  the  de- 


Rule  absolute  (a). 


mise  of  a  ready-furnished  house  or 
lodgings,  could  be  distrained  for, 
as  the  greater  part  of  the  rent  must 
be  considered  as  paid  for  the 
goods ;  but  it  has  been  determined 
that  it  can,  because,  in  contem- 
plation of  law,  the  whole  rent  is- 
sues out  of  the  land  or  premises 
demised.  Newman  v.  Anderson,  S 
New  Rep.  S€4.''  Bradby  on  Dis- 
treues,  26.    And  see  id,  lOS. 
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GENERAL  RULES. 
Hilary  Term,  7  &  8  Geo.  4,  1827. 

1.  Whereas  much  vexation  and  expense  have  been  oc- 
casioned to  defendants  in  informatioiis  in  the  nature  of  Quo 
Warnunto,  by  the  practise  of  raising  issues  upon  various 
matters  distinct  from  the  ground  on  which  the  information 
vras  granted  by  the  Court : 

Now,  for  providing  a  remedy  in  this  behalf,  it  is  ordered, 
that  from  henceforth  the  objections  intended  to  be  made  to 
the  title  of  the  defendant  shall  be  specified  in  the  rule  to 
shew  cause,  and  that  no  objection,  not  so  specified,  shall 
be  raised  by  the  prosecutor  on  the  pleadings,  without  the 
special  leave  of  the  Court,  or  of  some  Judge  thereof. 

2.  It  is  ordered,  that  no  officer  of  the  King's  Bench 
prison,  or  auy  of  the  persons  employed  by  the  Marshal 
therein,  in  the. management  or  superintendence  of  the  prison 
or  prisoners,  shall  either  directly  or  indirectly  be  concerned 
in  selling  any  article  to,  or  doing  any  work  for,  any  of  the 
prisoners;  and  that  the  Marshal  shall  remove  from  his 
place  every  such  officer  or  person  aforesaid  who  shall  be 
guilty  of  violating  this  Rule,  pursuant  to  the  Rule  of  this 
Court  of  Michaelmas  term,  in  the  58th  year  of  his  late 
Majesty. 


Mondrnff 
February  IS. 
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1827. 

WagSTAFFE  V.  BOARDMAN  (a). 

In  an  action     ASSUMPSIT  by  the  indorsee  against  the  indorser  of  a 

agaiiwrthelnK  ^'"  ^^  exchange,  with  the  usual  money  counts,  and  a  count 

doreer  of  abill  upon  an  account  stated.    At  the  trial  before  Hullocky  B.  at 

eridence  of  an  ^^^  ^^^^  Assizes  for  the  county  of  Lancustevy  there  appearing 

acknowledge-  ^^  be  a  fatal  variance  between  the  bill  itself  artd  the  descrip- 
mentofan  .  .    .  ,         .  .  i        i        i  •     -ir 

eiisting  debt     tion  of  it  in  the  declaration,  it  was  admitted  that  the  plamtitf 

mise^to  pavbv  ^^"'^  ^^^  recover  upon  the  counts  setting  out  the  bill.  It 
the  defendant,  was  then  proposed  to  give  evidence  of  an  admission  of  the 
and  sufficient  ^^^^  "^^  ^^^  defendant,  coupled  with  a  promise  to  pay< 
to  support  a  which,  it  was  contended,  would  entitle  the  plaintiff  to  re- 
count upon  an  ,  ■  rr^i  ■  ■ 
account           .cover  upon  the  count  upon  an  account  stated.     1  he  learned 

stated.  Judge  was  of  opinion  that  the  evidence  was  not  admissible, 

and  nonsuited  the  plaintiff. '  In  Michaelmas  term  last,  a 
rule  nisi  for  a  new  trial  having  been  obtained, 

Siarkie  now  shew^ed  cause.  The  evidence  was  properly 
rejected.  The  plaintiff  had  no  cause  of  action  except  upon 
the  bill  of  exchange,  and  it  was  to  that  instrument  the  ac- 
knowledgment referred.  There  is  no  case  to  be  found  in 
which  it  has  been  held  that  such  evidence  would  support  a 
count  upon  an  account  stated,  under  such  circumstances 
and  between  such  parties  as  the  present.  Knozcles  v.  Alit-^ 
chell{h)f  Leaper  v.  Tation{c),  and  Iligkmore  v.  Prim- 
rose {d),  will  probably  be  cited  on  the  other  side;  but  in  all 
those  cases  there  was  an  original  debt,  there  was  a  privity 
of  contract  between  the  parties,  and  the  defendant  was  pri- 
marily liable.  Here  there  was  no  original  debt  from  the 
defendant  to  the  plaintiff,  there  was  no  privity  of  contract 
between  them,  the  defendant  was  not  an  original  party  to 

(a)  The  three  puisne  Judges  of  of  May  inclusive ;   during  which 

this  Court  sat,  as  on  former  occa-  periods  this  and  the  following  cases 

sions,  from  Tuesday  the  ISth,  to  were  decided. 

Thursday  the  28d  of  February  in-  (6)  13  East,  249. 

elusive;    and   from   Monday  the  (c)  J 6  East,  420. 

;50th  of  AprUy  to  Tuesday  the  Ibt^  [d)  5  M.  &  S.  65. 
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the  bill,  Dor  primarily  liable  to  the  plaintiff.  The  only 
dealing  between  these  parties  was  constructively  by  the 
custom  of  merchants  upon  the  bill,  and  therefore  the  plain- 
tiff could  rely  only  upon  the  bill  to  support  his  claim 
against  the  defendant. 
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D.  F.  Jones,  contri,  was  stopped  by  the  Court. 

Bayley,  J. — I  am  of  opinion  that  the  evidence  tendered 
and  rejected  in  this  case  should  have  been  received,  and, 
-therefore,  that  there  ought  to  be  a  new  trial.  Evidence  of 
»n  existing  debt  is  sufficient  to  support  a  coun^  upon  an  ac* 
xount  stated..  Tlie  circumstance  of  the  defendant  in  this  in- 
,stance  not  being  an  original  party  to  the  bill  makes  no  dif- 
fereqce,  for  his  indorsement  of  the  bill  created  a  debt  frony 
him  to  the  indorsee.  Besides,  his  acknowledgment  of  an 
existing  debt,  and  his  promise  to  pay  it,  created  a  privity  of 
contract  between  him  and  the  plaintiff,  independently  of  the 
bill,  aiid  was  good  evidence  to  support  the  count  upon  an 
account  stated.  The  rule  for  a  new  trial,  therefore,  must 
be  n^ade  absolute. 

HoLROYD,  J.  and  Littlj^dale,  J.  concurred. 

Rule  absolute. 


HoBSON  and  another  v.  Middleton. 

Declaration  in  covenant,  that  by  a  certain  indenture  A  covenant 

made  between  miliam  Thomas  Hislop,  of  the  first  part;  ^^^^^l''^''^ 

defendant,  Middleton,  of  the  second  part;   and  plaintiffs,  mUiedonuf- 

executors  of  Samuel  Uobson,  of  the  third  part ;  defendant,  '^^^  ^   ^^ 

for  the  consideration  therein  mentioned,  did,  according  to  whereby  an 

estate  was  en- 
cumbered, is  not  broken  by  his  consenting  to  an  act  which  he  could  not  prevent. 

It  is  a  general  rule  in  jpleading  that  an  equivocal  expression  shall  be  construed  against 
the  partjr  using  it;  but  it  the  other  party  pleads  over,  it  shall  be  construed  in  that  sense 
which  will  support  the  previous  pleadings. 
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18S7.        his  estate,  right  and  interest  in  the  premises  thereinafter 
HoBsoir       mentioned,  but  not  by  way  of  warranty  or  covenant  for  title, 
V.  or  further,  or  otherwise,  bargain,  sell,  and  demise ;  and  f¥, 

1\  Hislop  did  grant,  bargain,  sell,  demise,  ratify,  and  con^ 
firm  unto  plaintiffs,  certain  premises  in  the  indenture  parti- 
cularly described,  to  hold  to  plaintiffs  for  500  years.     And 
defendant  covenanted  with  plaintiffs,  that  he  had  not,  at  any 
time  or  times  theretofore,  made,  done,  or  committed,  or 
executed,  or  knowingly  or  willingly  permitted  or  tuffered 
any  act,  deed,  matter,  or  thing  whatsoever,  whereby,  or  by 
reason  or  means  whereof  the  premises  thereinbefore  men- 
tioned and  intended  to  be  thereby  granted  and  demised,  or 
any  part  thereof,  were,  could,   should,  or  might  be  im. 
peached,  charged,  encumbered,  or  affected  in  title,  charge, 
estate,  or  otherwise  howsoever.    Breach,  that  defendant  had, 
before  the  time  of  making  the  indenture,  made,  done,  and 
executed  certain  acts  and  deeds,  whereby  the  premiss  were 
impeachable,  charged,  encumbered,  and  affected  in  title, 
charge,  and  estate ;  that  is  to  say,  that  defendant  heretofore 
and  before  the  making  of  the  covenant,  by  a  certain  con- 
veyance or  assurance,  parted  with  and  conveyed  his  right, 
title,  estate  and  interest  in   the   premises    to   one  Joseph 
Scholes.    Second  breach,  that  defendant,  before  the  making 
of  the  indenture,  had  made,  done,  committed,  and  executed, 
and  knowingly  and  willingly  permitted  and  suffered  to  be 
done,  certain  other  acts,  deeds,  matters,  and  things,  whereby, 
and  by  reason  whereof,  the  premises  were  impeachable, 
charged,  encumbered,  and  affected  in   title,  charge,  and 
estate ;  that  is  to  say,  that  defendant  heretofore  and  before 
the  making  of  the  indenture,  did  execute  a  certain  deed  or 
indenture,  between  JV,  T.  Hislop,  of  the  first  part;  de- 
fendant, of  the  second  part;  one  Joseph  Scholes,  of  the 
third  part ;  and  one  Edwin  Ford,  of  the  fourth  part ;  and 
did  suffer  and  permit  W.  T.  Hislop  to  execute  the  inden- 
ture;  whereby  the  premises  were  impeachable,  charged, 
encumbered  and  affected  in  title,  charge  and  estate^    Pleas, 
first,  the  general  issue.    Second,  that  long  before  and  at  th^ 
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time  of  making  the  conveyance  to  Joieph  Scholes  in  the 
declaration  mentioned,  one  Robert  Tudor  was  seised  in  his 

HOBSON 

demesne  as  of  fee  of  and  in  the  premises  in  the  declaration  v. 

mentioned ;  and  being  so  seised,  by  indenture  bearing  date  Middletok. 
25tb  March,  1813,  made  between  Robert  Tudor,  of  the  first 
part ;  fV,  T.  Hislop,  of  the  second  part ;  and  defendant,  of 
the  third  part ;  Robert  Tudor ,  for  the  money  therein  men* 
tioned,  did  bargain,  sell,  alien,  release,  and  confirm  the  pre- 
mises (then  in  the  actual  possession  of  fV.  T  Hislop  and 
defendant)  to  JV,  T.  Hislop  and  defendant,  their  heirs  and 
assigns,  to  hold  to  fT.  T.  Hislop  and  defendant,  their  heirs 
and  assigns,  to  the  use  and  behoof  of  W.  2\  Hislop  and  hia 
assigns,  during  the  term  of  his  natural  life ;  and  from  and 
after  the  determination  of  the  estate,  by  any  means  in  his 
life-time,  to  the  use  of  defendant,  his  executors,  &c.  during 
the  natural  life  of  W.  T.  Hislop,  in  trust  for  fV.  T.  Hislop 
and  his  assigns,  and  to  be  conveyed  and  disposed  of  as  he  or 
they  should  direct  or  appoint ;  and  from  and  after  the  de-* 
termination  of  the  estate  so  limited  to  defendant,  to  the  only 
proper  use  and  behoof  of  fV,  T.  Hislop,  his  heirs  and 
assigns  for  ever.  That  defendant  was,  at  the  time  of 
making  the  conveyance  to  Joseph  Scholes,  as  in  the  declara- 
tion mentioned,  possessed  of  such  estate  and  interest  in  the 
premises  as  in  this  plea  above  stated,  and  of  no  other  estate 
or  interest  whatever  in  the  same ;  and  being  so  possessed  of 
such  estate  and  interest  in  the  premises,  and  having  no  other 
or  greater  estate  or  interest  in  the  premises,  defendant  did 
afterwards,  and  before  the  making  the  indenture  in  the  de- 
claration mentioned,  part  with  and  convey  his  right,  tiUe, 
estate  and  interest  in  the  premises  to  Joseph  Scholes,  in 
manner  and  form  as  in  the  declaration  mentioned,  without 
this,  that  by  the  conveyance  to  Joseph  Scholes  of  the  right, 
title,  estate  and  interest  of  defendant  in  the  premises,  the 
hereditaments  and  premises  in  the  declaration  mentioned 
were  impeachable,  charged,  encumbered  or  affected  in  title, 
charge  or  estate,  in  manner  and  form  as  plaintiffs  have  in  their 
declaration  in  that  behalf  alleged;  concluding  with  a  verifica^ 
tion.    The  fifth  plea  was  similar,  only  omitting  the  traverse. 
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1827.         I'b  the  second    breach  defendant  pleaded,  secondly,  that 
^'^T^'^^'^'^      nothinff  passed  by  the  indenture  in  that  breach  mentionedj 

IIOBSON  ,  ,  ,  .  .  .      ,   .  n  ,      :.. 

V,  whereby  the  premises  were  impeachable,  Sec.  concluding 

M1DD1.ETON.  ^jjfj  ^  verification.  Sixth  plea,  as  to  so  much  of  the  second 
breach  as  related  to  permitting  and  suffering  liislop  to  exe- 
cute, that  defendant,  protesting  that  he  did  not  permit  or 
suffer  Hislop  to  execute  the  indenture  in  that  breach  men- 
tioned, could  not  prevent  his  executing  it ;  concluding  with 
a  verification.  Demurrer  to  the  second  and  fifth  pleas  to 
the  first  breach,  and  joinder  in  demurrer.  Replication  to 
the  second  pica  to  the  second  breach,  that  an  interest  did 
pass  by  the  indenture  in  tl>at  breach  mentioned,  whereby  the 
premises  were  impeachable,  &c.  concluding  to  the  country. 
To  the  sixth  plea  to  the  second  breach,  that  Hislop  executed 
the  indenture  with  the  consent  of  defendant;  concluding 
with  a  verification.  Demurrer  to  the  replication  to  the 
idecond  plea  to  the  second  breach,  assigning  for  causes,  that 
it  was  not  stated  in  that  replication  what  interest  passed  by 
the  indenture,  by  which  the  premises,  or  any  part  thereof, 
could  be  impeachable,  &c.,  nor  was  it  shewn  from  whom  or 
which  of  the  parties  to  the  indenture  any  interest  in  the 
premises  passed ;  and  that  the  replication  did  not  deny  or 
take  any  certain  issue  upon  any  fact  alleged  in  the  second 
plea,  but  disclosed  new  matter  to  the  Court,  and  should  have 
concluded  with  a  verification,  and  not  to  the  country.  Ge- 
neral demurrer  to  the  replication  to  the  sixth  plea  to  the 
second  breach.     Joinder  in  demurrer. 

ParJce,  in  support  of  the  demurrer  to  the  pleas.  The 
second  plea  to  the  first  breach  is  clearly  bad.  It  states 
what  interest  the  defendant  had  at  the  time  of  the  execution 
of  the  conveyance  to  Scholes;  admits  that  that  interest 
passed  to  Scholes  by  that  conveyance;  and  then  traverses 
that  the  estate  was  thereby  encumbered.  But  the  effect  of 
the  conveyance  is  matter  of  law,  and  is,  therefore,  not  the 
subject  of  traverse,  to  be  sent  to  a  jury.  The  fifth  plea  is 
equally  bad  with  the  second,  because,  although  it  omits  the 
traverse,  it  adgiits  matters  wliich  amount  to  a  breach  of  the 
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Covenant.  It  shews  that  the  defendant  had  the  legal  estate 
in  remainder  after  the  determination  of  11  is/op* s  life  estate 
by  any  means  in  his  life-time.  Now  that,  although  in  trust 
for  Hislop  and  his  assigns,  was  nevertheless  a  vested  estate 
in  the  defendant ;  and  if  he  conveyed  it  for  a  valuable  con- 
sideration, without  notice  of  the  trust,  Scholes  would  hold 
the  estate  discharged  of  the  trust ;  and  even  if  the  defendant 
conveyed  with  notice  of  the  trust,  so  that  Scholes  might  in 
equity  be  declared  a  trustee  for  the  plaintiff,  still  that  would 
have  the  effect  of  forcing  a  new  trustee  upon  the  plaintiff. 
[Day ley ,  J.  That  is  entirely  matter  for  a  court  of  equity,  we 
cannot  take  notice  that  Scholes  would  be  declared  a  trustee.] 
The  conveyance,  in  either  point  of  view,  was  clearly  a 
breach  of  the  covenant.  The  second  breach  is  different. 
[Holroydy  J.  How  is  it  shewn  on  the  part  of  the  plaintiff 
that  the  defendant  could  have  prevented  Hislop  from  exe- 
cuting the  indenture  ?]  Perhaps  he  could  not  prevent  him, 
but  that  is  immaterial ;  he  suffered  him  to  execute,  and  that 
was  a  breach  of  the  covenant.  If  the  defendant  had  ob- 
jected to  the  conveyance,  or  had  even  not  consented  to  or 
joined  in  it,  fwn  constat  that  the  purchaser  would  have  ac- 
cepted it;  and  if  so,  his  consent,  as  alleged  in  the  replication 
to  the  sixth  plea  to  the  second  breach,  was  a  breach  of  tbe 
Covenant.  \_Holroyd^  J.  The  words  •*  permit  and  suffer"  in 
tiie  covenant  must  be  construed  strictly ;  I  think  you  cannot 
support  the  second  breach.]  At  any  rate  the  pleas  to  the 
first  breach  are  bad,  and  so  far  the  plaintiff  is  clearly  entitled 
to  judgment. 

Wightmaiif  contrs^.  The  defendant  was  merely  a  trustee 
for  Hislop  J  therefore  the  conveyance  by  him  was  not  an  en-* 
cumbrance  upon  the  estate  within  the  meaning  of  the  cove- 
nants. It  must  be  admitted  that  the  defendant  had  a  vested 
estate  in  remainder  after  the  determination  of  Hislop*s  life 
estate,  but  until  such  determination  the  conveyance  by  the 
defendant  could  not  operate  as  an  encumbrance ;  and  /iis/op's 
life  estate  is,  by  construction  of  law,  greater  than  the  term 
for  500  years.     IBaylej/j  J.  It  seems  to  me  impossible  to 
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1827.  say  that  there  was  not  an  encumbrance.  The  convej^anoe 
to  Scholes  was  a  conveyance  of  part  of  the  estate;  Sehdm 
took  a  vested  interest  under  it ;  that  cleariy  establishes  the 
first  breach.]  The  second  breach  is  more  material.  Now 
that  does  not  state  from  whom  the  conveyance  proceeded, 
nor  what  interest  passed  under  it ;  and  the  replication  to 
the  sixth  plea  is  equally  vague  and  uncertain.  The  plaintiff 
was  bound  to  shew  that  some  interest  passed  from  some 
person,  capable  of  operating  as  an  encumbrance  upon  the 
estate.  [Holroydy  J.  I  think  the  plaintiff  has  shewn  as 
much  as  it  was  in  his  power  to  shew.  He  states  by  bis 
declaration,  that  by  the  indenture  executed  by  the  defendant^ 
and  by  Hislop  by  the  defendant's  permission,  the  estate  was 
encumbered  and  affected  in  title.  To  that  the  defendant 
might  have  pleaded  that  the  estate  was  not  encumbered^ 
instead  of  which  he  has  pleaded  that  no  interest  passed ; 
having  done  that,  and  the  indenture  being  within  his  know* 
ledge,  it  became  his  duty  to  shew  the  nature  of  it.]  Then 
if  the  plea  is  bad,  the  Court  will  look  back  to  the  first 
fault,  which  is  the  plaintiff's,  in  the  assignment  of  the 
breach ;  for  that  leaves  it  equivocal  whether  the  estate  was 
or  was  not  encumbered  by  mean^  of  the  execution  of  the 
indenture  by  the  defendant  and  Hislop,  [^Holroydy  J.  The 
defendant  should  have  demurred  to  the  declaration.  The 
language  of  the  breach  is  equivocal  and  informal  no  doubt; 
but  the  defendant  has  cured  that  informality  by  pleading 
over.]  If  the  language  of  the  breach  is  equivocal,  it  ought 
to  be  construed  against  the  plaintiff,  the  party  using  it. 
[Bayleyf  J.  That  is  the  general  rule  in  pleading  un- 
doubtedly ;  but  where  the  opposite  party  pleads  over,  he 
cures  the  fault,  because  he  admits  that  the  equivocal  ex- 
pression is  to  be  taken  in  the  sense  which  will  support  the 
previous  pleading.  Avery  v.  HooU  (a)].  At  any  rate  the 
sixth  plea  to  the  second  breach  is  good,  namely,  that  the 
defendant  could  not  prevent  Hislop  from  executing  the  con- 
veyance ;  and  the  replication  that  Hislop  executed  it  with 
the  consent  of  the  defendant  is  no  answer,  for  the  defendant's 
(tf)  2Cowp.  825. 
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coaBeniing  to  an  act  which  he  was  unable  to  prevent  was        1897. 

perfectljf  iromaterial.    The  words  "  permit  and  suflPer"  in 

the  covenant  must  be  taken  as  applying  to  such  acts  only  as       ^"l"^ 

the  defendant  couid  prevent;  and  his  consenting  to  Hislop*B    Middlbtoit. 

eiecuticAD;  which  he  couid  not  pi-event,  did  no  harm,  and 

was  no  breach  of  the  covenant. 

Parke,  in  reply.  Contenting  is  permitting  and  suffering 
within  the  fair  meaning  of  these  covenants.  The  words 
^*  permit  and  suffer''  are  not  to  be  construed  strictly,  at  least 
not  so  strictly  as  to  confine  their  operation  to  acts  over 
which  the  covenantor  has  a  control.  In  The  Mayor  of 
Liverpool  v.  Tomlinson  {a\  where  the  proper  construction 
of  those  words  in  a  covenant  were  matter  of  consideration, 
Bayley,  J.  said, ''  It  is  said  that  the  defendant  could  not 
prevent,  and  therefore  cannot  be  said  to  have  permitted  or 
suffered  the  doing  of  the  act.  But  he  might  have  pre** 
vented  it  by  a  proper  arrangement,  or,  at  least,  he  ought  to 
have  taken  that  into  consideration  before  he  bound  himself 
by  such  a  covenant."  And  in  Butler  v.  Sufinnerton  (6),  a 
very  extensive  meaning  was  assigned  by  the  Court  to  the 
words  *^  privity  and  (procurement*" 

Baylb Y,  J. — I  am  of  opinion  that  the  plaintiff  is  entided 
to  recover  on  the  first  breach,  and  to  judgment  on  the  de^ 
murrer  to  the  replication  to  the  second  plea  to  the  second 
breach;  but  that  the  defendant  is  entitled  to  judgment  on 
the  sixth  plea  to  the  second  breach.  The  traverse  in  the 
second  plea  to  the  first  breach  is  mere  matter  of  law ;  that 
plea,  therefore,  is  clearly  bad.  The  fifth  plea  to  the  first 
breach  omits  the  traverse,  but  sets  out  all  the  facts  set  out 
in  the  inducement  to  the  second  plea.  Those  facts  make  it 
appear  very  clearly,  that  the  defendant  had  a  vested  interest 
in  the  premises,  a  legal  estate  which  was  to  take  efiect 
whenever  Hidop^f^  life  estate  should  be  determined,  during 
his  life*  Now  that  interest  and  estate  the  defendant  baa 
(0)  Ante,  Vol.  VII.  56^.  Q>)  €ro.  Jsc.  65(L  > 
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conveyed  away,  and  has  thereby  been  guilty  of  a  breach  of 
his  covenant ;  for  we  cannot  look  to  the  trusts  which  might 
attach  upon  the  estate  iu  the  hands  of  a  purchaser,  nor  take 
into  consideration  the  chance  or  the  amount  of  the  damage, 
however  slight  or  nominal.  Then  comes  the  second  breach. 
That  alleges, ''  that  the  defendant,  before  the  making  of  the 
indenture  in  the  declaration  mentioned,  did  execute  a  cer- 
tain deed  or  indenture,  between  Hislop,  the  defendant^ 
Scholes  and  Fordy  and  did  suffer  and  permit  Hislop  to  exe- 
cute it,  whereby  the  premises  were  encumbered  and  affected 
in  title."  The  second  plea  to  that  breach  is,  *^  that  nothing 
passed  by  that  indenture  whereby  the  premises  were  en- 
cumbered or  affected  in  title."  The  replication  to  that 
plea  \s,  *'  that  an  interest  did  pass  by  that  indenture,  whereby 
the  premises  were  encumbered  and  affected  in  title."  To 
that  replication  there  is  a  special  demurrer,  **  that  it  does 
not  state  what  interest  passed  by  the  indenture,  nor  from 
whom  it  passed."  Now  with  respect  to  the  nature  of  the 
interest,  that  was  a  matter  necessarily  more  within  the  know- 
ledge of  the  defendant,  therefore  I  do  not  consider  that  it 
was  incumbent  on  the  plaintiff  to  set  that  out.  The  con- 
sideration of  the  other  branch  of  this  demurrer,  namely,  the 
person  from  whom  the  interest  passed,  brings  us  back  to 
the  breach.  The  import  of  the  word  whereby  there  used  is 
certainly  equivocal.  It  may  mean  that  the  premises  were 
encumbered  and  affected  in  title  by  the  deed  itself;  or  it 
may  mean  that  the  execution  of  the  deed  by  the  defendant, 
and  his  permitting  and  suffering  Hislop  to  execute  it,  pro- 
duced the  encumbrance.  If  by  the  word  whereby  the  deed 
alone  is  meant,  the  breach  is  bad;  if  it  applies  to  the  exe- 
cution by  the  defendant  and  his  mffering  Hislop  to  execute, 
the  breach  is  good.  Now  although,  as  was  suggested 
during  the  argument,  both  by  my  brother  Holroyd  and  my- 
self, the  general  rule  in  pleading  is,  that  an  equivocal  ex- 
pression shall  be  construed  against  the  party  using  it;  still, 
if  the  other  party  pleads  over,  he  thereby  admits  that  the 
expression  is  used  in  ihat  sense  which  will  support. the  pre- 
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vious  pleading;  and  so  cures  the  informality  (a).     In  this         ig^/; 
case,  the  defendant  by  pleading  over  that  nothing  passed       ''-^-^*-^ 
by  the  deed  whereby  the  premises  were  encumbered  or  „^ 

affected  in  title,  must  mean  that  nothing  passed  by  tiie  exe-  Middleton* 
cution  of  the  deed  by  the  defendant  and  Hislop.  Now  the 
replication  puts  that  question  in  issue,  therefore  it  seems  to 
me  that  the  replication  is  good,  and  that  our  judgment  upon 
the  demurrer  to  that  replication  must  be  for  the  plaintiff. 
Then  comes  the  sixth  plea  to  the  second  breach.  That  is 
pleaded  to  so  much  of  that  breach  as  relates  to  the  defend- 
ant *^  permitting  and  suffering"  Hkhp  to  execute  the  deed 
in  that  breach  mentioned,  and  it  states  that  the  defendant 
could  not  prevent  Hislop  from  executing.  The  replication 
to  that  plea  is,  that  Hislop  executed  the  deed  with  the  con- 
sent of  the  defendant;  and  then  the  question  is,  whether 
that  consent  is  a  permitting  and  sneering  so  as  to  constitute 
a  breach  of  the  covenant.  Now  the  words  **  suffering  and 
permitting"  are  not  co-extensive  in  their  import  with  the 
words  "  knowing  of  and  being  privy  to ;"  they  mean  only  that 
the  defendant  will  not  concur  in  any  act  over  which  he  has 
the  control,  or  which  he  has  the  power  to  prevent.  As 
regards  his  own  execution  of  the  deed,  the  defendant  admits 
the  breach;  as  regards  the  residue,  he  says  he  could  not 
prevent  it :  and  if  "  permitting  and  suffering"  applies  only 
to  that  which  he  could  prevent,  as  I  think  it  does,  it  follows 
that  his  consent  in  this  case  was  not  a  breach  of  the  cove- 
nant. It  was  suggested  in  the  course  of  the  argument,  that 
the  defendant's  non-consent  might  have  prevented  the  exe- 
cution of  the  deed,  inasmuch  as  without  his  consent  the 
purchaser  might  perhaps  have  refused  to  accept  the  convey- 
ance; but  as  the  plaintiff  has  not  thought  proper  to  raise 
that  point  by  his  replication,  the  Court  cannot  raise  it  for 
him. 

HoLROYD,  J.  concurred. 


(a)  Vide  Avery  v.  Uoole,  2  Cowp.  285;  ante,  p.  234. 
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V.  Judgment  for  the  plaintiff  on  the  demurrer  to  the  second 

MiDDLEioN.       ||„d  fiftij  pleas  to  the  first  breach,  and  on  the  demurrer  to 

the  replication  to  the  second  plea  to  the  second  breach ; 

and  for  the  defendant  on  the  demurrer  to  the  replication 

to  the  sixth  plea  to  the  second  breach. 


CoRBETT  r.  Packington,  Bart. 

A  count  Stat-   (jASE  for  negligently  keeping  plaintiff's  pigs,  whereby 

iSaintiff  at  the  ^^^J  ^®'*®  ^^^^*  '^®  ^^**  ^^^  ^'^'''^  counts  of  the  declara- 
request  of  de-  tion  were  properly  framed  in  case.  The  fourth  count  was 
feiidant,  caus-  ,  "      *  ,  .      ,      i.  ,.       .       i. 

ed  to  be  deli-    m  trover.     1  lie  second  count  was  m  the  followmg  form : — 

Jb^ant'^vers  ''"That  plaintiff,  at  the  like  request  of  defendant,  had 
pi£8,  to  be  caused  to  be  delivered  to  defendant  divers  other  pigs,  to  be 
^defen!?ant  ^^^^  ^^^^  ^^  ^Y  defendant  for  plaintiff,  for  reward  to  him, 
for  plaintiff,  defendant,  in  that  behalf,  and,  in  consideration  thereof,  he, 
defendantfand,  defendant,  undertook j  and  then  and  there  agreed  with  plain- 
in  conndera-'  jjff^  jq  t^ke  due  and  proper  care  of  the  last-mentioned  pigs, 
defendant  tm-  and  to  re-deliver  the  same  to  plaintiff  when  defendant 
*^!^  "  th  should  be  thereto  afterwards  requested ;  and  although  de- 
^aintiffto  fendant  was  afterwards,  to  wit,  on,  &c.  requested  by  plain- 
theV^ftnd  ^'^  ^^  re-deliver  the  same  to  plaintiff,  yet  defendant,  not 
to  rfdeUDer  regarding  his  duty  in  that  behalf,  did  not,  when  so  re- 
quest," is  a  quested,  re-deliver  them;  but,  on  the  contrary,  by  and 
count  in  fl«-  through  his  carelessness,  the  last-mentioned  pigs  became 
cannot  be  join-  wholly  lost  to  plaintiff." 

^f^^^^""^  Plea,  the  general  issue,  not  guilty,  and  issue  thereon.  At 
the  trial  before  Garrow,  B.,  at  the  Worcestershire  Summer 
Assizes,  1826,  the  plaintiff  obtained  a  verdict.  In  Michael- 
mas term  last  a  rule  nisi  was  granted  for  arresting  the 
judgment,  on  the  ground  of  a  misjoinder  of  counts,  the  se- 
cond count  being,  as  it  was  contended,  framed  in  assumpsit. 


in  case. 
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Peake,  Serj.  now  shewed  cause.  It  will  not  be  disputed 
that  the  first,  third,  and  fourth  counts  in  this  declaration  are 
properly  framed  in  case,  but  it  will  be  contended  that  the 
second  count  shews  a  cause  of  action  arising  ex  contractu ;  Pacxtmotok. 
that  it  is,  in  short,  framed  in  assumpsit,  and  therefore  can- 
not be  joined  with  the  other  counts.  According  to  the  old 
practice,  a  plaintiff  might  declare  in  case  for  all  the  causes 
of  action  for  which  it  is  now  customary  to  declare  in  as- 
sumpsit; and  properly  so:  for  the  distinction  between  the 
two  forms  of  action  is^  when  rightly  considered,  scarcely 
more  than  ideal.  Against  carriers,  as  one  instance,  it  was 
formerly  usual  to  declare  in  case ;  the  practice  now  is,  to 
declare  in  assumpsit;  but  either  form  of  action  is  clearly 
maintainable.  So,  in  this  case,  either  case  or  assumpsit 
would  clearly  lie  upon  the  facts  disclosed  in  the  declaration, 
and  if  so,  there  seems  to  be  no  valid  objection  against  join- 
ing counts  in  both  in  the  same  declaration.  But  the  se- 
CMid  count  in  this  declaration  is  not  framed  iu  assumpsit. 
There  is  nothing  stated  in  it  shewing  a  cause  of  action  ne- 
cessarily arising  ex  contractu.  The  facts  which  it  states 
raise  a  duty  without  any  promise ;  and  if  that  duty  has  been 
violated,  either  by  the  wilful  act,  or  by  the  negligence  of 
the  defendant,  a  cause  of  action  arises  which  is  properly  ex 
delicto,  and  not  ex  contractu.  [Bayley^i.  The  second 
count  alleges  that  the  defendant  undertook  and  agreed; 
surely  that  is  very  like  assumpsit]  But  it  does  not  allege 
that  he  promised,  and  the  words  '^  undertook  and  agreed," 
standing  by  themselves,  imply  only  a  duty  cast  upon  the 
d^ndant.  Even  if  those  words  can  be  held  to  amount  to 
an  aUegation  of  a  promise,  still  the  count  merely  states  that 
the  defiendant  promised  to  do  that  which  he  was  legally  lia- 
ble to.  do ;  and  that  will  support  a  cause  of  action  ex  delicto. 
There  are  cases  in  the  books  which  go  far  to  support  this 
argument.  Brown  v.  Dixon  {a)  is  in  point.  The  first 
count  in  that  case  was  in  trover  for  a  dog.    The  second 

(1)  1  T.  R.  274. 
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Stated  that  the  plaintiff,  at  the  defendant's  request,  had  de- 
^  livered  a  dog  to  the  defendant^  to  be  returned  at  a  reason* 

COEBETT 

9.  able  time,  but  that  the  defendant  did  not  return  the  dogj 

Packington.  jjy^  carried  it  to  places  unknown  to  the  plaintiff,  and  de- 
tained it,  until,  through  his  carelessness,  the  dog  was  lost. 
Upon  special  demurrer  to  the  declaration,  upon  the  ground 
that  the  second  count  was  framed  in  assumpsit,  the  Court 
held  the  declaration  good.^  And  Bullery  J.  said,  "  Perhaps 
the  rule  of  judging  whether  two  counts  can  be  joined,  by 
considering  whether  the  same  judgment  can  be  given  on 
both,  is  not  true  in  its  extent;  but  by  adding  another  re- 
quisite, it  is  universally  true:  for  wherever  the  same  plea 
may  be  pleaded,  and  the  same  judgment  given  on  two 
counts,  they  may  be  joined  in  the  same  declaration."  And 
again,  ''  Assumpsit  and  tort  cannot  be  joined  together,  be- 
-cause  the  pleas  to  both  are  not  the  same;  but  the  whole  of 
this  is  case :  the  same  plea  of  not  guilty  goes  to  the  whole 
declaration,  and  the  Court  may  give  the  same  judgment  on 
the  whole."  Now  the  rule  there  laid  down  applies  here. 
The  count  objected  to  in  that  case,  as  being  framed  in  as- 
sumpsit, can  scarcely  be  distinguished  from  the  second 
count  in  the  present  case;  how  then  can  it  be  said,  that  the 
plea  of  not  guilty  might  not  be  properly  pleaded,  as  in  fact 
it  has  been,  to  the  whole  of  this  declaration,  or  that  the 
same  judgment  might  not  be  pronounced  upon  the  whole 
declaration  ?  And  if  not,  there  is  no  misjoinder.  Judin  v. 
Samuel{a),  is  an  authority  to  the  same  effect.  It  was 
there  held  by  the  Court  of  Common  Pleas,  that  a  count 
stating,  that  the  plaintiff  had  delivered  a  note  to  the  defend- 
ant to  get  it  discounted,  or  to  account  to  the  plaintiff  for 
the  money  raised  upon  it,  and  that  the  defendant  received 
the  money  for  that  purpose,  but  intending  to  defraud  the 
plaintiff  had  not,  though  requested,  accounted  with  him, 
was  laid  in  tort,  (whether  formal  or  not  in  its  frame,)  and 
not  in  assumpsit ;  and  that  it  was  no  ground  of  general  de- 

(a)   1  New  Rep.  43. 
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murrer  that  it  iivas  joined  with  a  count  in  assumpsit.  And  1827. 
that  decision  was  afterwards  confirmed  by  the  Court  of 
King's  Bench  on  a  writ  of  error  (a).  Govett  v.  Radnidge(b) 
involves  the  same  principle.  There,  in  an  action  against 
three  defSondants,  the  plaintiiF  declared,  that  they  had  the 
loading  of  a  hogshead,  his  property,  for  certain  reward  to  be 
paid  to  one  of  them,  and  for  certain  other  reward  to  the 
others,  and  that  the  defendants  so  negligently  conducted 
themselves  in  the  loading,  that  the  hogshead  was  damaged:  it 
was  held,  that  the  gist  of  the  action  was  the  tort,  and  not 
the  contract  out  of  which  it  arose ;  and  therefore,  that  on 
plea  of  not  guilty,  the  two  being  acquitted,  judgment  might 
be  had  against  the  third,  who  was  found  guilty.  So  in 
Brother  ton  v.  Wood{c\  in  the  Exchequer  Chamber,  where 
the  subject  was  fully  discussed,  and  all  the  cases  bearing 
upon  it  carefully  examined,  it  was  held  that  proof  of  con- 
tract was  not  necessary  to  support  an  action  against  a  com* 
mon  carrier ;  that  he  may  be  sued  in  an  action  on  the  case 
for  the  injury  as  arising  ex  delicto ;  and  that  such  an  action  is 
not  necessarily  to  be  considered  qtiasi  ex  contractu,  or  to  be 
founded  on  contract.  In  all  the  cases  that  will  be  cited  on 
the  other  side,  a  contract  was  necessary  in  order  to  origi- 
nate a  cause  of  action,  because  without  it  there  was  no 
plain  legal  obligation  bearing  upon  the  defendant;  here  the 
defendant  is  charged  as  a  common  baillee,  and  there  is  such 
an  obligation  shewn,  independently  of  any  contract  at  all. 
In  Orton  v.  Butler  (d)  the  demurrer  was  to  the  particular 
count,  and  not  to  the  whole  declaration  for  a  misjoinder  of 
counts;  and  the  count  was  held  bad  because  the  cause  of 
action  was  the  non-payment  of  money,  which  cannot  pro- 
perly be  considered  as  a  cause  of  action  ex  delicto.  [Bay- 
ley,  J.  Might  not  your  second  count  be  well  joined  with 
other  counts  framed  confessedly  in  assumpsit?  Little^ 
dale,  J.  And  would  not  a  plea,  that  the  defendant  did  not 

(a)  Samuel  v.  Judin,  6  East,  333.  (d)  5  B.  &  A.  652 ;    1  D.  &  R. 

(6)  3  East,  62.  282. 

(c)  6  Moore,  141 ;  9  Price,  408. 
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1837.  undertake  and  agree  modo  et  forma,  be  a  good  plea  to  such 
a  declaratiou  f]  It  is  submitted,  not.  The  word  agree  will 
not  constitute  assumpsit,  without  the  word  promise.  In 
PACKiMcroM.  Coggs  V.  Bernard (o),  a  count  containing  the  word  under- 
took was  held  good  as  laid  in  tort,  and  undertook  is  a  much 
stronger  term  than  agreed;  here  die  word  agreed  may  6e 
rejected  as  surplusage.  [Littledale,  J.  In  Mountford  v. 
Norton  (b)  it  was  held,  that  the  word  agreed  implied  a  pro- 
mise, without  any  averment  of  mutual  promises.]  There 
the  count  was  clearly  framed  in  assumpsit,  and  the  whole 
cause  of  action  arose  out  of  a  contract  Here  there  is  a 
cause  of  action  arising  out  of  a  duty,  without  any  contract 
at  all. 

Taunton,  contrsL  The  case  of  Orton  v.  Butler  (c)  is 
material  on  the  pr^ent  occasion,  not  as  a  decision  ex- 
pressly in  point,  but  as  containing  the  solemnly  pronounced 
opinion  of  the  Court,  as  to  the  importance  of  adhering  to 
the  forms  of  action  provided  by  the  law  for  particular  cases. 
If  those  forms  are  to  be  adhered  to,  the  present  case  is  at 
once  decided  by  that  of  Mountford  v.  Horton,  for  it  was 
there  held  that  the  word  agreed  was  equivalent  to  the  word 
promised.  It  follows,  that  the  second  count  in  this  declara- 
tion, which  contains  the  word  agreed,  and  shews  a  sufficient 
consideration  for  the  agreement,  is  a  count  in  assumpsit, 
and  might  well  be  joined  with  counts  expressly  adapted  to 
that  form  of  action.  The  Court,  therefore,  cannot  hold 
that  this  count  can  be  joined  with  counts  in  case,  without 
either  overruling  the  case  of  Mountford  v.  Horton  on  the 
one  hand,  or  incurring  the  charge  of  inconsistency  on  die 
other.  But  independently  of  any  cases,  this  count,  by  the 
whole  of  its  language,  approves  itself  a  count  in  assumpsit, 
and  not  in  case.  Reward  is  to  be  paid  to  the  defendant ; 
that  implies  a  contract.     In  consideration  thereof  he  under- 


(fl)  2  Ld.  Raym.  909.  (c)  5  B.  &  A.  652;  1  D.  &  R. 

(6)  2  New  R«p.  62.  282. 
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takes  and  agrees  to  redeliver ;  that  implies  a  contract.    It        1697. 
is  impossible  to  say  that  such  a  count  is  any  other  than  a 
count  in  assumpsit;  and  if  so,  it  cannot  be  joined  with  v. 

counts  in  case,  and  this  rule  must  be  made  absolute.  Packinotoii. 

Bay  LEY,  J. — I  cannot  but  regret  the  effect  of  our  de- 
ciding in  favour  of  this  objection,  which  is  merely  technical, 
and  quite  beside  the  justice  of  the  case ;  but  it  appears  to 
me  that  the  objection  is  fatal,  and  therefore  we  have  no 
alternative  :  we  must  make  the  rule  for  arresting  the  judg* 
ment  absohite.  It  has  been  properly  admitted  that  counts 
in  tort  and  in  assumpsit  cannot  be  joined  in  the  same  decla* 
ration ;  and  the  only  question,  therefore,  is,  whether  the 
second  count  of  this  declaration  is  framed  in  the  one  form 
of  action  or  the  other.  It  has  been  urged  in  argument  that 
the  count  in  question  is  not  a  count  in  assumpsit,  because 
it  does  not  allege  that  the  defendant  promised,  and  because 
it  states  only  a  duty  on  the  part  of  the  defendant,  which  the 
law  would  impose  without  any  promise.  Now  it  was  cer« 
tainly  held  in  the  case  of  Lea  v.  Welch  (a),  that  a  count 
was  not  good  in  assumpsit  which  did  not  allege  a  promise 
by  the  defendant.  But  in  that  case  it  was  not  stated  Uiat 
the  defendant  either  undertook  or  agreed  ;  here  both  those 
words  are  inserted,  and  the  case  of  Mountford  v.  iifor- 
lon  (6),  which  I  think  a  sensible  decision,  goes  the  whole 
Icaigth  of  proving  that  those  words  amount  to  a  promise. 
This  count,  therefore,  is  in  form  in  assiAnpsit.  It  was  then 
argued,  that  as  the  alleged  agreement  was  only  to  perform 
that  which  was  a  common  law  duty,  it  was  unnecessary  to 
resort  to  any  promise,  and  therefore  it  might  be  rejected, 
and  the  count  be  still  considered  as  a  count  in  tort.  Now 
the  only  common  law  duty  of  the  defendant  was  to  take 
care  of  the  pigs  delivered  to  him  until  the  plaintiff  should 
come  and  fetch  them  away;  but  this  count  goes  beyond 

(fl)  2  Ld.  Raym.  1516;  2  Stra.  743.      (6)  2  New  Rep.  62. 
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ttiat,  for  it  alleges  that  the  defendaut,  in  consideration  of 
reward  to  be  paid  to  him,  undertook  and  agreed  to  take 
care  of  the  pigs,  and  to  redeliver  them  to  the  plaintiff  on  re^ 
quest :  and  the  breach  is  that  he  did  not  redeliver  them  on 
request.  Now  that  lays  upon  the  defendant  a  duty  beyond 
his  common  law  obligation,  namely,  the  duty  to  redeliver, 
which  arose  entirely  and  exclusively  out  of  the  agreement. 
In  Coggs  V.  Bernard  {a),  the  declaration  undoubtedly,  con- 
tained the  word  undertook,  but  there  was  no  consideration 
for  a  promise  shewn,  and  the  plea  was  not  guilty.  The  de< 
claration  consisted  of  one  count  only,  and  no  question  of 
misjoinder  could  arise.  It  was  held  to  be  a  count  in  tort, 
and  I  think  properly  so,  because  one  essential  ingredient  in 
a  contract,  namely,  a  consideration,  was  wanting.  Here 
the  count  shews  both  a  promise  and  a  sufficient  considera- 
tion to  support  that  promise ;  it  is  therefore  clearly  a  count 
in  assumpsit,  and  cannot  be  joined  with  counts  in  tort.  It 
might,  perhaps,  be  not  impossible  so  to  frame  a  count 
charging  only  a  common  law  duty,  that  it  might  be  joined 
with  other  counts  either  in  tort  or  assumpsit ;  but  it  is  not 
necessary  to  express  any  decided  opinion  upon  that  point. 
For  the  reasons  I  have  already  given,  I  am  of  opinion  that 
the  judgment  in  this  case  must  be  arrested. 


HoLROYD,  J. — I  concur  in  thinking  that  the  judgment 
in  this  case  must  be  arrested.  The  objection  is  of  an  un- 
gracious nature,  and  I  at  one  time  entertained  a  hope  that 
it  might  be  surmounted  by  considering  the  count  as  dis- 
closing merely  a  common  law  obligation,  although  arising 
out  of  a  contract,  as  in  the  case  of  Mast  v.  Goodson(Jb). 
But  this  count,  unfortunately,  discloses  an  undertaking 
which  goes  far  beyond  the  defendant's  common  law  obli- 
gation ;  for  it  shews  not  only  that  the  defendant  was  to  da 
that  for  which  the  pigs  were  delivered  to  him,  namely,  to 
take  care  of  them,  but  that  he  was  to  redeliver  them  when 
(a)  2  Ld.  Rayra.  909.  {h)  3  Wils.  348. 
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requested,  and   the   breach  is  more  properly  speaking  a 
breach  of  the  undertaking  to  redeliver,  than  it  is  of  the       ^ 
common  law  obligation  to  take  care  of  the  pigs.     In  Mast  v. 

V.  Goodson  (a),  the  plaintiflTs  right  arose  ex  contractu;  but  ^^'^'^^t^*'* 
the  obstruction  to  that  right,  for  which  the  action  was 
brought,  arose  ex  delicto ;  which  cannot  be  said  of  the 
breach  in  the  second  count  in  this  case.  In  Beson  v. 
Sandford{b)f  it  was  held  that  the  action  for  not  safely  car- 
rying the  goods  was  not  ex  delicto,  but  qtiasi  ex  contractu, 
and  that  a  non-feasance  could  not  be  treated  as  delictum,  so 
as  to  make  the  action  maintainable  against  two  of  four 
joint  owners  of  the  vessel. 

LiTTLEDALEy  J. — I  am  dearly  of  opinion  that  the 
second  count  in  this  declaration  is  framed  in  assumpsit,  and 
was  therefore  improperly  joined  with  the  count  in  trover. 
It  possesses  all  the  real  requisites  of  a  count  in  assumpsit, 
except  that  the  word  agreed  is  substituted  for  the  word 
promised^  But  agreeing  is  equivalent  to  promising;  that 
was  decided  in  the  case  of  Mountford  v.  Norton  (c),  and  I 
think  the  decision  right.  Coggs  v.  Bernard  {d),  and  the 
other  cases  of  that  class,  are  quite  different  from  the  present, 
for  there,  although  the  word  undertook  occurred  in  the  de- 
claration, it  was  inserted  merely  as  inducement ;  here  it  is 
introduced  as  a  substantial  allegation,  after  the  inducement, 
which  is  the  delivery  of  the  pigs.  Besides,  this  count 
would  be  bad  in  itself  as  a  count  in  tort,  for  in  that  case 
the  whole  extent  of  the  defendant's  duty  would  have  been 
to  take  care  of  the  pigs ;  but  the  undertaking  goes  further, 
and  is  to  redeliver :  therefore  it  is  larger  than  the  purpose 
for  which  the  pigs  were  delivered.  Supp(#sc  the  parties 
had  entered  into  a  written  agreement  in  the  terms  of  this 
count,  it  could  not  have  been  contended  that  a  breach  of  it 

(fl)  3  Wils.  348.  (c)  2  New  Rep.  62. 

{b)  2  Salk.  440.  (</)  2  Ld.  Raym.  909. 
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might  have  been  laid  in  tort ;  it  would  be  as  reasonable  to 
hy  in  tort  a  breach  of  an  agreement  to  convey  a  house  or 
land.     For  these  reasons  I  concur  in  the  opinion  that  the 


Pa  ckikgton.  judgment  in  this  case  must  be  arrested. 

Rule  absolute  to  arrest  the  judgment. 


The  Company  of  Proprietors  of  the  Staffordshire 
and  Worcestershire  Canal  Navigation  v.  Hal- 
LEN,  Gent,  one,  8cc. 

Inan  action  by  CASE  against  the  defendant  for  digging  clay-pits  in  his 
pany, bound  by  ^^^^  adjoining  to  the  bank  and  towing-path  of  the  canal  of 

act  of  parha-    jjjg  plaintiffs,  in  consequence  of  which  the  bank  sunk  down, 

ment  to  keep  *^  /  * 

the  banks  of     and  the  towing-path  was  rendered  unsafe,  and  the  plaintiffs 

Eood  reoa/r"      incurred  great  expense  in  repairing  the  damage.     Plea,  not 

against  the       guilty,  and  issue  thereon.     At  the  trial  before  GarrotOj  B. 

joininglandfbr  *^  ^^^  Worcestershire  Summer  Assizes,  1826,  the  case  was 

excavating  his  this : — The  plaintiffs  were  a  company  established  by  the 

land,  whereby  ...         *      -nr 

the  banks  fell    statute  6  Geo.  3,  for  making  and  maintaining  the  Worcester^ 

in,  the  plain-  ^/^f^,^  3„j  Stafordskire  Canal.  The  defendant  was  the  owner 

titts  cannot  re-  ^       *^  ^ 

cover  without    of  land  in  the  parish  of  Kidderminster,  in  the  county  of 

thebanks w^ere  Worcester,  contiguous  and  next  adjoining  to  the  canal.  The 

in  good  repair  defendant,  in  the  year  1825,  had  caused  clay-pits  to  be  dug 

in.  in  his  own  land,  in  the  direction  of  and  near  to  the  bank  of 

the  canal,  to  the  extent  of  fifty-five  feet,  without  causing 

any  injury  to  the  bank.     He  then  caused  a  clay-pit  to  be 

dug  beyond  the  fifty-five  feet,  but  at  the  same  distance  from 

the  bank,  and  in  July,  1825,  the  part  of  the  bank  next 

adjoining  to  that  last  clay-pit  gave  way.     It  appeared  in 

evidence  that  the  part  of  the  bank  which  fell  in  was  com- 

posed  of  sand,  and  that  it  had  not  been  sufficiently  puddled, 

so  as  to  keep  the  water  from  oozing  through  and  injuring 

the  bank  ;  but  it  also  appeared  that  the  bank  would  not 

have  given  way  if  the  pit  had  not  been  dug  in  the  adjoining 

land. 
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One  clause  of  the  canal  act  provided  that  the  company 
should  at  their  own  charges  divide  and  separate,  and  keep 
constantly  divided  and  separated,  the  towing-paths  on  each 
side  of  the  canal  and  navigable  trenches  or  passages^  or 
such  part  or  parts  thereof  as  should  be  found  necessary  by 
the  commissioners,  with  a  sufficient  post  and  rail,  hedge, 
ditch,  trench,  bafik,  or  other  fence  sufficient  to  keep  in 
sheep  and  other  cattle,  to  be  set  and  made  on  the  lands  or 
grounds  which  should  be  purchased  by,  conveyed  to,  or 
vested  in  them,  from  the  lands  or  grounds  adjoining  to  such 
towing-paths,  and  should  at  their  own  cost  from  to  time 
maintain  and  support  the  towing-paths,  and  the  posts,  rails, 
hedges,  ditches,  trenches,  banks,  and  other  fences  so  set  up 
and  made  as  aforesaid,  and  also  should,  at  their  own  charges, 
make  and  set  up  gates,  bridges  and  stiles  over  the  hedges 
and  fences,  and  all  such  gates,  stiles,  bridges,  arches,  and 
other  conveniences  so  to  be  made,  should  from  time  to  time 
be  supported,  maintained,  and  kept  in  sufficient  repair  by 
the  company.  Another  clause  of  the  act  provided,  that 
nothing  in  the  act  contained  should  extend  to  defeat,  preju* 
dice,  or  affect  the  right  of  any  lord  of  any  manor,  common, 
or  waste  grounds,  or  of  any  owner  of  any  lands  in,  upon,  or 
through  which  the  said  canal,  towing-paths,  wharfs,  quays, 
&c.  or  any  of  them,  should  be  made,  to  the  mines,  minerals, 
or  quarries,  or  to  the  salt-springs,  brine,  or  rock-salt,  lying 
er  being  within  or  under  the  lands  to  be  set  out  or  made 
use  of  for  such  canal,  &c.,  or  any  of  them  ;  but  all  such 
mines,  minerals,  quarries,  &c.,  were  thereby  reserved  to  the 
lords  of  such  manors,  common,  or  waste  grounds,  or  such 
owners  of  such  lands  respectively,  subject  to  the  conditions 
and  restrictions  therein  contained,  to  take  and  carry  away  to 
their  own  use,  such  mines,  minerals,  and  quarries,  not  there- 
by injuring  the  canal. 

It  was  pressed  upon  the  jury  by  the  counsel  for  the  de- 
fendant, that  the  bank  was  not  in  a  proper  state  of  repair  at 
the  time  when  it  gave  way  ;  that  as  the  canal  act  required 
the  company  to  keep  the  banks  in  repair,  the  owners  of  ad- 
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1827.  joining  lands  were  entitled  to  presume  that  ihey  were  so 
Stafford  ^^P^  ^"d  to  work  their  lands  to  such  an  extent  as  they  might 
Canal  Co.  Jq  without  injury  to  the  banks  if  they  were  in  proper  re- 
pair ;  that  the  defendant  had,  at  all  events,  a  right  to  dig  as 
much  clay  from  his  own  land  as  l)e  might  have  dug  without 
injury  to  the  plaintiffs,  if  their  bank  had  been  in  good  re- 
pair; that  if  he  had  dug  no  more  in  this  instance,  and  the 
bank  gave  way  in  consequence  of  his  digging  to  that  extent 
only,  the  damage  was  occasioned  not  by  any  wrongful  act  of 
the  defendant,  but  by  the  breach  of  duty  of  the  plaintiffs  in 
neglecting  to  repair  the  bank  ;  and  that,  consequently,  the 
plaintiffs  were  not  entitled  to  recover  for  any  injury  resulting 
to  them  by  means  of  the  defendant's  digging  clay  upon  his 
own  land,  if  that  injury  would  not  have  resulted  provided 
they  had  performed  their  duty  in  keeping  the  bank  in  repair. 
The  learned  Judge  left  one  question  only  to  the  jury, 
namely,  whether  the  bank  had  given  way  in  consequence  of 
the  defendant's  having  dug  the  clay-pits,  directing  them,  if 
they  were  of  opinion  in  the  affirmative,  to  find  a  verdict  for 
the  plaintiffs.  I'he  jury  found  a  verdict  for  the  plaintiffs. 
In  Michaelmas  term  last  a  rule  nisi  for  a  new  trial  was  ob- 
tained, on  the  ground  that  the  learned  Judge  ought  to  have 
left  it  to  the  jury  to  say,  whether  the  bank  would  have  given 
way  if  it  had  been  in  a  proper  state  of  repair. 


Russell  and  Holroyd  now  shewed  cause.  The  case  was 
properly  put  to  the  jury.  In  leaving  to  them  the  question 
whether  the  injury  to  the  bank  was  occasioned  by  the  de- 
fendant's digging  the  clay-pits,  the  learned  Judge  did  also, 
in  effect,  though  not  in  express  words,  leave  to  them  the 
other  question,  whether  the  injury  would  not  have  happened 
if  the  bank  had  been  in  proper  repair.  But  the  latter 
question,  as  pressed  on  the  part  of  the  defendant,  did  not 
arise  in  the  case.  The  act  of  parliament  requires  only  that 
the  banks  of  the  canal  shall  be  kept  in  such  a  state  of 
repair  as  will  render  them  adequate  to  the  public  purposes 
for  which  it  was  intended,  such  as  the  towing  of  barges, 
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and  a  free  navigation.  Now,  it  has  never  been  pretended 
that  the  bank  in  question  was  not  in  a  state  of  repair  ade- 
quate for  those  purposes,  up  to  the  time  when  the  defendant 
by  excavating  the  soil  upon  which  the  bank  rested,  weakened 
and  destroyed  it ;  the  plaintiffs,  therefore,  have  not  been 
guilty  of  any  breach  of  duty,  and  the  injury  complained  of 
has  been  occasioned  entirely  by  the  wrongful  act  of  the 
defendant.  It  follows,  that  the  action  is  maintainable;  that 
the  verdict  is  right ;  and  that  this  rule  ought  to  be  discharged. 
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Campbell  and  12.  F.  Richards,  contrj^,  were  stopped  by 
the  Court. 


Bayley,  J. — I  am  of  opinion  that  this  case  was  not 
properly  presented  to  the  jury.  I  think  it  should  have  been 
presented  to  their  consideration,  as  a  question  of  fact, 
whether  there  was,  at  the  time  when  the  alleged  cause 
of  complaint  arose,  such  a  bank  on  the  side  of  the  canal,  as 
the  act  of  parliament  required  that  the  company  should 
make,  and  as  the  proprietors  of  the  adjoining  lands  were 
justified  m  assuming  that  they  had  made.  Before  the  pass- 
ing of  the  act  of  parliament,  the  latter  were  at  liberty  to 
work  their  lands  in  any  way  they  might  think  fit,  provided 
they  did  not  thereby  injure  the  lands  of  their  neighbours  in 
their  then  existing  state.  The  defendant,  therefore,  until 
the  act  passed,  would  have  had  an  undoubted  right  to  dig 
in  his  soil  the  clay-pits,  the  digging  of  which  forms  the 
ground  of  complaint  in  the  present  action.  Now  the  act  of 
parliament,  authorising  the  plaintiffs  to  make  a  canal,  intro- 
duces a  species  of  property  which,  with  reference  to  the 
proprietors  of  adjoining  lands,  may  be  considered  as  in  some 
respects  dangerous.  But  it  provides  that  the  company, 
who  are  to  have  the  benefit  of  the  canal,  shall  make  and 
support  its  banks,  and  shall  keep  them  in  sufficient  repair. 
It  is  incumbent  upon  them,  therefore,  to  make  good  and 
proper  banks,  by  which  I  understand,  banks  adequate  to 
keep  the  water  within  its  channel,  not  only  while  the  adjoin* 
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ing  lands  shall  continue  in  the  state  in  nvhich  they  were  when 
the  canal  was  made,  but  also,  when  they  may  be  applied  to 
any  of  those  purposes  to  which  they  might  have  been  ap-* 
plied  by  the  proprietors  before  the  canal  was  made.  One 
of  the  modes  of  keeping  good  and  proper  banksj^  is  by  what 
is  termed  puddling  the  banks ;  and  when  the  bank  is  com- 
posed of  sandy  as  in  this  case,  the  effect  of  puddling  is  to 
render  that  impervious  to  the  water,  which  is  otherwise  by 
its  nature  pervious  to  it.  That  being  so,  it  was  certainly  a 
question  proper  to  be  decided  by  the  jury,  whether  this  bank, 
with  reference  to  the  materials  of  which  it  was  composed, 
was  a  good  and  proper  bank,  and  calculated  to  keep  in 
such  a  body  of  water ;  and  if  it  was  a  good  and  proper 
bank  with  reference  to  the  materials  of  which  it  was  com- 
posed, it  then  became  a  question  for  the  consideration  of 
the  jury,  whether  effectual  guards  were  adopted  for  the. 
purpose  of  preventing  the  water  from  oozing  out  of  its 
channel,  and  getting  into  and  moistening,  and  thereby 
injuring,  the  adjoining  bank.  The  oozing  of  the  water 
through  the  bank  might  not  have  the  effect  of  injuring  the 
canal,  so  long  as  the  land  beyond  the  bank  and  the  bank 
itself  were  on  the  same  level.  But  when  the  land  beyond 
the  bank  was  lowered  by  digging,  as  in  this  case,  the  pres- 
sure of  the  water  might  cause  it  to  ooze  through,  and  by 
degrees  remove  the  bank,  in  consequence  of  its  being  de- 
prived of  that  support  which  it  formerly  received  from  the 
land  on  the  other  side.  I  am,  for  these  reasons,  of  opinion 
that  this  case  should  be  sent  down  to  another  jury,  for  the 
purpose  of  ascertaining,  not  merely  whether  the  bank  would 
have  stood  if  the  clay- pits  had  not  been  dug,  (for  upon  that 
point  I  entertain  no  doubt,)  but  for  the  purpose  of  present- 
ing to  the  consideration  of  the  jury  the  second  question, 
namely,  whether  the  bank  of  the  canal  was  such  a  bank, 
with  reference  to  tiie  materials  of  which  it  was  composed, 
and  the  nature  of  the  adjoining  lands,  and  the  rights  of 
ownership  thereon,  as  the  proprietors  of  those  lands  were 
entitled  to  expect,  and  the  company  were  bound  to  make 
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and  maintain :  in  other  words,  whether  any  injury  would 
have  resulted  to  the  bank  from  the  act  of  the  defendant,  if 
the  bank  itself  had  been  in  good  and  proper  repair. 

HoLBO Y  D>  J . — I  am  of  the  same  opinion.  The  company 
had  no  right  upon  the  land  on  which  the  bank  stood,  except 
under  the  act  of  parliament,  and  upon  the  terms  which  that 
act  of  parliament  imposes  on  them.  It  has  been  contended 
that  the  act  of  parliament  requires  only  that  the  bank  shall 
be  in  such  a  state  of  repair  as  will  render  it  adequate  for  all 
those  public  purposes  for  which  it  was  intended.  But  the 
act  of  parliament  not  only  gives  the  company  a  right  of 
ownership  over  the  banks  on  the  side  of  the  canal  adjoining 
lands  belonging  to  other  proprietors,  but  also  imposes  upon 
them  the  obligation  of  keeping  the  banks  in  proper  repair ; 
which,  I  think,  must  be  considered  as  an  obligation  to  keep  the 
banks  in  repair,  not  merely  for  their  own  benefit,  and  the  pur- 
poses of  the  canal  of  which  they  are  the  proprietors,  but  for 
the  benefit  of  those  other  individuals  who  have  rights  which 
are  in  some  degree  invaded  by  the  powers  given  by  the  act 
of  parliament  to  the  company,  and  which  otherwise  the 
proprietor  of  the  land  in  question  would  have  had.  If  the 
act  of  parliament  had  never  been  passed,  and  the  canal  had 
never  been  made,  the  defendant  would  have  had  a  right  to 
excavate  his  land  to  any  extent  he  pleased.  And,  in  my 
opinion,  he  has  still  the  same  right,  and  the  company  cannot 
complain  of  the  injury  they  have  sustained,  because  they 
have  omitted  to  do  that  which  they  were  bound  to  do  for 
the  purpose  of  maintaining  their  right  in  the  canal.  They 
hold  the  bank  upon  the  express  condition  of  keeping  it  in 
repair.  If  they  do  not  keep  it  in  repair,  then  they  are  in* 
vading  the  rights  of  other  persons,  without  performiug  the 
condition  imposed  upon  them  by  the  act  of  parliament.  The 
falling  in  of  the  bank  might  not  have  happened  if  the  de- 
fendant had  not  dug  the  clay-pits  ;  but  still,  if  it  would  not* 
have  happened  if  the  bank  had  been  in  good  repair,  the 
company  have  no  cause  of  action.     It  was  their  d44ty  to 
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keep  the  bank  id  good  repair^  and  if  the  damage  has  hap* 
pened  from  their  not  performing  that  duty,  or  would  not 
have  happened  if  they  had  performed  that  duty,  I  am  clearly 
of  opinion  that  they  can  maintain  no  action  for  it.  Upon 
this  view,  I  think  there  ought  to  be  a  new  trial  in  this  case, 
because  there  was  some  evidence  upon  this  point,  (I  do  not 
say  to  what  extent,)  which  ought  to  have  been,  but  was  not, 
left  to  the  consideration  of  the  jury. 


LiTTLEDALE,  J.  concurred* 


Rule  absolute. 


Defendant 
agreed  to  sell 
CO  plaintiff  a 
stack  of  hay 
for  145/.ytobe 
paid  for  in  one 
month,  and  to 
be  allowed  to 
stand  on  de- 
fendant's pre- 
mises for  three 
months.  Plain- 
tiff stipulated 
that  the  hay 
should  not  be 
cut  till  paid 
for.    Ttie  hay 
was  accident- 
ally bunied  on 
defendant's 
premises : — 
Held,  that 
there  was  a 
contract  for  an 
immediate 
sale,  by  which 
the  property  in 
the  nay  vested 
immediately  in 
plaintiff,  and 
that  he  having 
paid  for  the 
hay,  could  not 
recover  back 
the  price  from 
defendant. 


Tauling  v.  Baxter. 

A.SSUMPSIT,  for  money  paid  by  the  plaintiff  to  the  use 
of  the  defendant,  with  a  count  for  money  had  and  received, 
and  the  other  common  counts.  Plea,  non-assumpsit,  with 
a  notice  of  set-off  for  goods  sold  and  delivered,  and  goods 
bargained  and  sold.  At  the  trial  before  jibbott^  C.  J.  at 
the  London  adjourned  Sittings  after  Hilary  Term,  1826, 
the  plaintiff  obtained  a  verdict  for  145/.,  subject  to  the 
opinion  of  this  Court  upon  the  following  case : — 

On  the  4th  of  January^  1825,  the  plaintiff  bought  of  the 
defendant  a  stack  of  hay  belonging  to  the  defendant,  and 
then  standing  in  a  field  belonging  to  the  defendant's  bro- 
ther. The  note  signed  by  the  defendant,  and  delivered  to 
the  plaintiff,  was  in  these  words : — '^  I  have  this  day  agreed 
to  sell  James  Tarling  a  stack  of  hay,  standing  in  Canonbury 
Field,  Islington,  at  the  sum  of  145/.,  the  same  to  be  paid 
on  the  4th  day  of  February  next,  and  to  be  allowed  to 
stand  on  the  premises  until  the  1st  day  of  May  next.'' 
And  the  following  note  was  signed  by  the  plaintiff,  and  de- 
livered to  the  defendant: — "  I  have  this  day  agreed  to  buy 
of  Mr.  John  Barter,  a  stack  of  hay,  standing  in  Canonbnry 
Field,  Islington,  at  the  sum  of  145/.,  the  same  to  be  paid  on 
the  4th  day  of  February  next,  and  to  be  allowed  to  stand  on 
the  premises  until  the   1st  day  of  May  next,  ike  same  hay 
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not  to  be  cut  till  paid  for.  January  4th,  1825."  At  the  tQuJ. 
meeting  at  iivhich  the  notes  were  signed,  but  after  the  sig- 
nature thereof,  the  defendant  said  to  the  plaintiff,  *'  You 
will  particularly  oblige  me  by  giving  me  a  bill  for  the  amount 
of  the  hay."  The  plaintiff  rather  objected.  The  defend- 
ant's brother,  S,  Baxter,  on  the  8th  of  the  same  month  of 
January,  took  a  bill  of  exchange  for  145/.  to  the  plaintiff, 
drawn  upon  him  by  the  defendant,  payable  one  month  after 
date,  which  the  plaintiff  accepted.  The  defendant  after- 
%vards  mdorsed  it  to  George  Baxter,  and  the  plaintiff  paid 
it  to  one  Taylor,  the  holder,  when  it  became  due.  The 
stack  of  bay  remained  on  the  same  field  entire  until  the 
20th  of  January,  1825,  when  it  was  accidentally  wholly 
consumed  by  fire,  without  any  fault  or  neglect  of  either 
party. 

A  few  days  after  the  fire,  the  plaintiff  applied  to  the  de- 
fendant, to  know  what  he  meant  to  do  when  the  bill  be- 
came due.  The  defendant  said,  '^  I  have  paid  it  away,  and 
you  must  take  it  up  to  be  sure;  I  have  nothing  to  do  with 
it :  why  did  you  not  remove  the  hay  ?"  The  plaintiff  said, 
'^  I  could  not;  there  was  a  memorandum  that  it  should  not 
be  removed  until  the  bill  was  paid :  would  you  have  suf- 
fered it  to  be  removed?"  The  defendant  said,  ''  Certainly 
not."  The  defendant's  set-off  was  for  the  price  of  the  hay, 
agreed  to  be  sold  as  aforesaid.  The  question  for  the 
opinion  of  the  Court  was,  whether  the  plaintiff,  under  the 
circumstances,  was  entitled  to  recover  the  sum  of  145/.,  pr 
any  part  thereof. 

Chitiy,  for  the  plaintiff.  The  plaintiff  is  entitled  to  re-* 
cover  for  the  whole  amount,  for  the  loss,  under  the  circum* 
stances  of  this  case,  must  fall  upon  the  defendant.  The 
two  contracts,  as  exhibited  by  the  bought  and  sold  notes, 
are  different;  the  one  containing  a  stipulation  not  to  be 
found  in  the  other,  that  the  hay  was  not  to  be  cut  until  paid 
for.  [Bayley,  J.  Your  argument,  therefore,  will  be,  that 
there  is  no  one  sufiicient  contract  in  writing,  to  satisfy  the 
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1897.  Statute  of  frauds.]  Certainly;  and  tbe  case  of  Grani  ▼. 
Fletcher  {a)  is  an  authority  in  point.  There  a  broker  em- 
ployed to  effect  a  sale  of  goods  for  his  principal  made  a 
verbal  contract  with  the  vendee,  and  after  entering  it  into 
his  own  book  without  signing  it,  delivered  a  bought  and 
aokl  note  to  the  vendor  and  vendee  respectively,  each  paper 
differing  in  its  terms:  and  it  was  held  that  there  was  no 
raemorandum  in  writing  of  the  contract  to  bind  either, 
under  the  statute  of  frauds.  [Bayley,  J.  The  two  notes 
varied  much  more  there  than  they  do  here.  Besides,  there  the 
notes  were  signed  by  the  broker,  in  the  absence  of  the  par* 
ties,  and  eack  received  one  different  from  the  other,  though 
both  supposed  that  they  received  the  san^;  here  the  notes 
were  signed  by  the  parties  themselves  in  the  presence  of 
each  other,  and  by  assenting  to  the  insertion  in  one  of 
them  of  the  condition  that  the  hay  was  not  to  be  cut  till 
paid  for,  they  made  that  the  binding  contract.  Holroydf  J, 
Hese  two  notes  do  not  contradict  each  other*  They  make 
together  a  valid  cantract,  under  which,  as  it  seems  to  me, 
the  property  in  the  hay  passed  immediately  to  the  buyer, 
who  has  paid  for  the  hay,  sind  must  bear  the  loss.]  The 
whole  question  in  the  case  is,  whether  the  property  passed 
or  BOt.  There  was  no  -absolute  sale,  but  only  an  agreement 
for  a  sale.  At  all  events,  it  was  a  sale  upon  credit,  and  the 
buyer  was  not  entitled  to  have  possession  of  the  hay  until 
the  credit  expired ;  therefore  the  property  did  not  vest  in 
kim  imtil  the  credit  expired.  [Holroydf  J.  It  is  laid  down 
in  Com.  Dig.,  title.  Agreement  (B.  3),  '^  that  if  a  sale  be  of 
goods  for  such  a  price,  and  a  day  of  payment  limited,  the 
contract  will  be  good,  and  die  property  altered  by  the  sale, 
though  tbe  money  be  not  paid ;"  and  R.  10  H.  7,  S  a, 
iA  H.By  90  a,  and  Dyer,  30  a,  are  cited.  Also,  "  If  J. 
sril  a  horse  to  B.,  upon  condition  that  he  pay  20/.  at 
CbriMnua,  and  afterwards  sell  it  to  D.,  the  sale  to  D.  is 
voidj  though  B.  afterwards  do  not  pay;**  and  Plowd.  Com. 

(o)8D.fcR.  59;  5B.&C.436. 
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432  b,  18  cited;  and  the  reason  there  assigned  is,  that  at  the 
time  of  the  second  contract  ji,  had  no  mterest  nor  property 
in,  nor  possession  of  the  horse,  nor  any  thing  but  a  condi- 
tion,  and  therefore  the  second  contract  was  merely  void.]  It 
is  true  that  in  Noi/'s  Maxims,  p.  88,  it  is  laid  down,  thai 
"  if  I  sell  my  horse  for  money,  I  may  keep  him  until  I  am 
paid,  but  I  cannot  have  an  action  of  debt  until  he  be  de- 
livered; yet  the  property  in  the  horse  is  by  the  bargain  in 
the  bargainee  or  buyer:  but  if  he  presently  tender  me  my 
money,  and  I  refuse  it,  he  may  take  the  horse,  or  have  an 
action  of  detinue."  But  that  ia  evidently  said  with  reference 
to  a  ready  money  bargain,  and  therefore  does  not  apply  to 
the  present  case.  GoodaU  v.  SkeUou(a)  is  in  point  There 
A.  agreed  to  sell  goods  to  B,,  who  paid  a  certain  snm  of 
money  as  earnest;  the  goods  were  packed  in  cloths  far** 
nished  by  B.  and  deposited  in  a  building  belonging  to  A*, 
uatil  B.  should  send  for  them ;  but  A.  declared  at  the  time 
that  diey  should  not  be  carried  away  until  be  was  paid:  and 
it  was  held,  that  there  was  no  delivery  to  £.,  and  that  A, 
could  not  maintain  an  action  for  goods  sold  and  delivered. 
So  here,  the  hay  was  to  remain  in  the  possession  of  the 
seller,  and  was  not  to  be  cut  till  paid  lor,  and  the  buyer  did 
not  go  the  length  of  making  any  payment  as  earnest  upon 
the  bargfM.  For  the  same  reason  this  case  is  disthaguiah- 
able  from  that  of  Hinde  v.  fVhiUhouseib),  where  it  was 
held,  that  the  property  in  sugars^  deposited  in  the  king's 
warehouse,  passed  to  the  buyer  by  the  contract  of  sale  and 
delivery  of  a  sample,  though  the  duties  were  not  paid.  The 
present  case  resembles  more  that  of  Tempest  v.  FUz-' 
gerald  (c).  There,  A.  agreed  to  purchase  a  horse  for  ready 
money  from  JB.,  and  to  fetch  Urn  away  on  «  given  day* 
Two  days  before  that  day  A.  rode  the  horse,  and  gave  di- 
rections as  to  his  exercise  and  future  treatment,  but  re- 
quested that  be  might  remain  in  B.'s  possession  for  a  further 
time,  at  the  eiphratioo  of  which  he  promised  to  fetch  him 

(a)  3  H.  ]^.  316.  ih)  7  Kast,  558.  (c)  d  B.  &  A.  680. 
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I8«r.  away,  and  pay  the  price;  to  M^hich  B.  assented.  The 
horse  died  before  A.  paid  the  price  or  fetched  him  away. 
It  was  held,  that  there  was  no  acceptance  of  the  horse,  so 
as  to  make  the  bargain  executed  within  the  meaning  of  the 
statute  of  irauds. 

Comyn,  contr^,  was  stopped  hjjhe  Court. 

Bay  LEY,  J. — There  is  no  doubt  about  the  principle  of 
law  which  applies  to  this  case;  it  is  perfectly  clear  that  the 
loss  must  be  borne  by  the  party  in  whom  the  property  was 
vested  at  the  time  of  its  destruction  by  fire.  The  question, 
therefore,  is,  in  whom  was  the  property  in  this  hay  vested 
at  that  time  i  By  the  contract  note  delivered  to  the  plain- 
tiff, the  defendant  agreed  to  sell  to  the  plaintiff  a  stack  of 
hay,  standing  in  Canonbury  Fields  for  the  sum  of  145/.,  the 
same  to  be  paid  for  on  the  4th  day  of  February  next,  and  to 
be  allowed  to  stand  on  the  premises  until  the  1st  day  of 
May  next.  That  was  a  contract  for  an  immediate  sale;  it 
was  not  prospective.  Then  in  whom  did  the  property  by 
virtue  of  that  contract  vestf  The  right  of  property  and 
the  right  of  possession  are  distinct.  The  right  of  property 
may  be  in  one  person,  and  the  right  of  possession  in  another. 
The  vendor  may  have  a  lien  upon  the  goods  he  has  sold— 
a  qualified  right  to  retain  possession  of  them  until  the  price 
is  paid — while  the  property  in  them  may  be  in  the  vendee. 
If,  therefore,  it  was  the  intention  of  the  parties  in  this  case, 
that  the  vendee  should  by  virtue  of  the  contract  imme* 
diately  acquire  a  right  of  property  in  the  hay,  and  the  ven- 
dor a  right  of  property  in  the  price,  the  fact  that  the  hay 
was  not  to  be  paid  for  until  a  future  period,  and  that  it  was 
not  to  be  cut  until  it  was  paid  for,  makes  no  difference. 
The  settled  rule  of  law  is,  that  where  there  is  an  immediate 
sale,  and  nothing  remains  to  be  done  by  the  vendor  as  be- 
tween him  and  the  vendee,  the  property  in  the  thing  sold 
vests  in  the  vendee,  and  then  all  the  consequences  resulting 
from  the  vesting  of  the  property  follow,  one  of  which  is 
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that  if  the  goods  are  lost  or  destroyed,  the  loss  must  be  la^r. 
borne  by  the  vendee.  In  this  case  the  buyer's  contract 
note  imports  an  immediate,  perfect,  absolute  agreement  of 
sale,  and  I  think  the  true  construction  of  the  contract  is,  Baxtea. 
that  the  parties  intended  an  immediate  sale ;  and  if  that  is 
so,  it  follows  that  the  property  in  the  hay  vested  in  the  ven* 
dee,  and  that  he  must  bear  the  loss.  I  am,  therefore,  of 
opinion,  that  the  defendant  is  entitled  to  judgment  of  non- 
suit. 

HoLROYD,  J. — I  am  also  of  opinion  that  there  was  an 
immediate  and  not  prospective  sale  of  the  hay  in  this  case, 
though  coupled  with  a  stipulation  on  the  part  of  the  vendee, 
that  he  would  not  cut  it  until  a  future  period.  It  is  a  rule 
in  every  case  of  a  sale  of  goods,  that  if  nothing  remains  to  be 
done  on  the  part  of  the  seller,  as  between  him  and  the  buyer, 
before  the  goods  are  to  be  delivered,  the  property  in  the 
goods  passes  immediately  to  the  buyer,  and  the  property  in 
the  price  to  the  seller ;  but  that  if  any  thing  remains  to  be 
done  on  the  part  of  the  seller,  the  property  does  not  pass 
until  that  has  been  done.  In  this  case,  therefore,  I  am  of 
opinion,  not  only  that  the  property  in  the  hay  passed  irame-  * 
diately  to  the  buyer  by  virtue  of  the  contract,  but  also  that 
the  seller  thereby  immediately  acquired  a  property  in  the 
price  agreed  to  be  paid  for  the  hay,  although  the  payment 
was  not  to  be  made,  or  the  hay  to  be  cut,  until  a  future  period. 
Then  the  property  in  the  hay  having  passed  to  the  buyer, 
and  the  hay  having  been  accidentally  destroyed  before  the 
day  of  payment,  the  buyer  must  bear  the  loss. 

LiTTLEDALE,  J. — There  was  an  absolute  agreement  on 
the  4th  of  January  for  the  sale  and  purchase  of  the  hay,  to 
be  paid  for  in  a  month.  According  to  the  seller's  contract 
note,  the  buyer  might  have  cut  and  removed  the  hay  imme- 
diately. By  the  buyer's  contract  note  it  was  stipulated  that 
he  should  not  cut  the  hay  until  it  was  paid  for.     But  the 

VOL.  IX.  u 
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1897.  property  in  the  hay  had  already  passed  to  him  by  the  first 
contract  of  sale,  and  all  that  he  did  afterwards  was  to  waive 
his  right  to  the  immediate  possession.  Then  the  property 
having  passed  to  (he  buyer,  the  loss  must  fall  on  him. 

Judgment  of  nonsuit  (a). 

(a)  See  Simmont  v.  Swift,  8  D.  &  R.  693,  and  the  cases  tli^re  collected. 


The  Thames  Tun nel  Company  v.  Sheldon. 

B^  the  Thames  T^HIS  was  an  action  brought  to  recover  the  sum  of  80/., 
5  G.  4  c.  166   heing  the  amount  of  two  calls  of  5L  each  on  eight  shares 

s.  23,  it  was      ju  |he  capital  stock  of  the  said  company.     At  the  trial  be- 

enacted,  **  that  . 

the  persons       fore  Abbott ^  C.  J.,  at  the  London  adjourned  Sittings  after 

who  had  «6.  Michaelmas  Tevmy  1826,  the  plaintiffs  obtained  a  verdict, 

scribed,  or  ...                                                   . 

should  there-  subject  to  the  opinion  of  this  Court  upon  the  following 

after  subscribe 

or  advance  ^^®®  * 

wioney  towards  Early  in  the  year  1824  it  was  proposed  to  construct  a 

tunnel,  should  tunnel  under  the  river  Thames,  near  Bermondsty,  and  a  sub- 

pay  the  sums    scription  was  accordingly  opened  for  that  purpose,  to  be 

scribed  at  the    divided  into  shares  of  60/.  each,  upon  which  a  deposit  of 

and^hi'th'^^^*^'  ^''  P^**  ^^^^^  ^^^  required  to  be  paid  in  advance,  for  and 
manner  direct-  towards  the  expenses  of  applying  to  parliament  for  an  act 
pany^  and  in  '  ^  incorporate  the  company,  and  carrying  the  intended  work 
case  any  such  into  execution.  The  defendant  applied  for  eight  shares  in 
should  neglect  the  intended  capital  of  the  company,  and  that  number  of 

to  pay,  the  shares  was  set  against  his  name  accordingly :  and  he  then 
company  were  ®  o ./  » 

empowered  to  gave  a  check  on  Messrs.  Dorien  4r  Co.,  his  bankers,  for 
recover ^he  ^^'"^  '^®*"g  the  before-mentioned  deposit  of  2/.  on  each  of 
money.    By 

s.  91,  reciting  that  the  probable  expenses  would  amount  to  160,000/.,  and  that  more 
than  four-fifth  parts  of  such  expenses  had  already  been  subscribed  by  several  persons 
under  a  contract,  binding  them,  their  heirs,  &c.,  for  payment  of  the  sunas  so  subscribed 
by  them,  it  was  enacted,  that  the  whole  160,000/.  should  be  subscribed  in  like  manner, 
before  the  act  should  be  put  in  force : — Held,  that  the  word  subscriber  in  the  act  meant 
only  those  who  had  stipulated  to  pay,  and  not  those  who  had  paid  money,  and  that  a 
person  whose  name  was  inserted  in  the  act,  and  who  had  paid  a  deposit  on  shares,  but 
who  had  not  signed  the  contract,  was  not  a  subscriber  within  the  act,  nor  liable  to  be 
sued  by  the  company. 


HILARY  TERM,  Vlf  AND  VIIl  GEO.  IV.  279 

the  eight  shares,  which  check  was  duly  paid  upon  being         1897. 

presented,  and  took  a  receipt  for  such  deposits.     Applica-    ^^y^'^ 
'  iv  ^  J  t.  .      .  .         ^  The  Tbames 

tiou  was  afterwards  made  to  parliament  m  the  session  of    Tunnel  Co. 

1824,  when  an  act,  5  G.  4,  c.  126,  passed  for  incorporating  „  ^ 
the  company,  and  enabling  them  to  execute  the  tunnel  and 
other  necessary  works,  and  the  name  of  the  defendant  was 
inserted  in  the  act  as  one  of  the  company.  The  capital  au- 
thorised to  be  raised  by  the  company  was  200,000/.  By 
8.  9 1  of  the  act,  after  reciting  that  the  probable  expenses 
would,  according  to  the  estimate  thereof,  amount  to 
160,000/.,  and  that  the  sum  of  141,000/.,  being  more  than 
four-fifth  part9  of  such  expenses,  had  already  been  sub* 
scribed  for  defraying  such  expenses,  by  several  persons 
under  a  contract  binding  them,  their  heirs,  executors,  and 
administrators  for  payment  of  the  several  sums  so  sub^ 
scribed  by  them  respectively,  it  was  enacted,  that  the  whole 
of  the  said  sum  of  160,000/.  should  be  subscribed  in  like 
manner,  before  any  of  the  powers  and  provisions  given  by 
that  act  should  be  put  in  force (^i).     A  petition  was  pre^ 


'  (a)  Certaia  other  sectians  of  the 
act  were  referred  to,  the  substance 
of  which  it  is  deemed  advisable  to 
insert  here: — 

Sect.  1  recited,  that  the  persons 
tbereiniifter  named  were  willing 
and  desirous,  at  their  own  expense, 
to  make  and  maintain  a  tunnel, 
and  enacted,  that  certain  persons, 
naming  them,  and  among  tlwm  the 
defendant,  together  with  such  other 
person  or  persons  as  then  were  or 
thereaftershould  become  possessed 
of  any  share  in  the  undertaking,  or 
had  agreed  to  subscribe  for  the 
same,  and  their  successors,  execu- 
tors, &c.,  should  be  a  body  politic 
and  corporate  for  making  the  tun- 
nel. 

Sect.  3  authorised  the  company 
to  raise  and  contribute  among 
themselves  a  competent  sum,  not 


exceeding  200,000/.,  such  sum  to 
be  divided  into  shares  of  50/.  each, 
and  such  shares  were  thereby  vested 
in  the  several  persons  so  subscrib- 
ing, &c.,  proportionably  to  the  se- 
veral sums  they  should  raise  and 
contribute. 

Sect.  3  enacted  that  the  shares 
should  be  deemed  to  be  personal 
estate. 

Sect.  4  enacted  that  any  person 
who  should,  by  virtue  of  the  act, 
have  subscribed,  or  undertaken, 
for  two  or  more  shares  in  the  un- 
dertaking, should  have  a  \*ote  or 
votes  as  therein  mentioned. 

Sect.  S3  enacted  that  the  re^ 
spective  persons  who  had  sub- 
scribed, or  who  should  thereafter 
subscribe  or  advance  any  money 
towards  making  and  maintaining 
the  tunnel,  should,  and  they  were 


U  2 
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sented  to  the  House  of  Commons,  praying  for  leave  to  bring 
in  a  bill  for  the  purposes  proposed  by  the  subscription, 
TumnelCo.  which  the  clerk  to  the  company  stated  at  the  trial  he  had 
Sh  l    n       ""cason  to  believe  was  not  signed  by  the  defendant. 

llie  contract  mentioned  in  s.  91  of  the  act  was  signed  to 
the  extent  of  more  than  the  sum  of  160,000/.,  before  any 
proceedings  were  taken  in  execution  of  the  act.  Before  the 
passing  of  the  act,  the  contract  was  left  at  the  company's 
office  for  the  signatures  of  the  subscribers,  but  was  not 
signed  by  the  defendant,  although  his  name  was  mentioned 
at  the  foot  of  it  as  a  subscriber  for  eight  shares,  and  a  space 
left  opposite  to  each  subscriber's  name  for  his  signature 
and  seal  thereto.  A  short  time  after  the  act  of  parliament 
had  passed,  when  the  company  were  procuring  additional 
signatures  and  seals  to  the  contract  for  completing  the  said 
amount  of  160,000/.,  the  defendant,  on  being  then  applied 
to,  refused  to  execute  the  contract,  alleging  that  he  had 
sold  his  shares  in  the  concern;  but  no  evidence  of  the  sale 
of  such  shares  was  given  by  the  defendant,  nor  did  the  de* 
fendant  give  any  evidence  whatever  at  the  trial. 

The  works  authorised  by  the  act  being  in  progress,  the 
calls  for  which  this  action  was  brought  became  necessary. 
They  were  made  and  duly  advertised.  Notice  of  them  re- 
spectively was  given  to  the  defendant,  from  whom  they  were 
severally  demanded,  but  neither  of  them  has  been  paid. 

D.  Pollock,  for  the  plaintiffs.  The  defendant  is  liable  in 
this  action  as  a  subscriber  for,  or  proprietor  of,  shares  in 
the  undertaking,  within  the  meaning  of  the  act  of  parlia- 
ment.    The  words  "  subscriber"  and  "  proprietor"  are  used 

thereby  required  to  pay  the  sums  purpose,  the  company  or  their  di- 

by  them  respectively  subscribed,  at  rectors  were  thereby  empowered  to 

such  times,  and  in  such  manner  as  sue  for  and  recover  the  same, 

should  be  directed  by  the  direc-  And  sect  32  enacted  that,  after 

tors ;  and  in  case  any  such  sub-  a  call  made,  no  share  should  be 

scribers  should  neglect  to  pay  the  transferred  until  such  call  should 

same,  at  the  time  and  place,  and  have  been  paid, 
in  the  manner  so  required  for  that 
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sjnonimously  in  several  parts  of  the  act  of  parliament.  The 

defendant  is  clearly  one  of  the  persons  mentioned  in  the 

first  section,  and  there  described  as  willing  and  desirous,  at   Tunnel  Co. 

their  own  expense,  to  make  and  maintain  the  tunnel.  There      ^    ^* 

,  Sheldon. 

IS  no  decided  case  to  be  found  which  closely  resembles  the 

present;  the  only  one  which  bears  at  all  upon  it  is  that  of 
The  Bristol  and  Taunton  Canal  Company  v.  ylmos(h), 
where  it  was  held,  that  the  register  book  of  that  company 
was  evidence,  in  an  action  brought  by  them  for  calls,  of  the 
defendant  being  the  proprietor  of  the  number  of  shares  therein 
affixed  to  his  name.  Here  the  defendant's  name  was  in- 
serted in  the  act,  and  that  is  equivalent  to  its  insertion  in 
the  register  book  of  the  company,  as  in  that  case.  [Bay- 
ley,  J,  His  name  might  be  inserted  in  the  act  without  his 
knowledge  or  Authority ;  the  case  finds  that  the  defendant 
did  not  sign  the  contract  mentioned  in  the  ninety-first  sec- 
tion of  the  act.]  It  was  not  necessary  that  he  should ;  he 
was  previously  liable  as  a  subscriber.  The  act  evidently 
contemplates  two  classes  of  subscribers;  first,  those  who 
merely  subscribed  for  shares  in  the  undertaking;  and  se- 
condly, those  who,  in  compliance  with  the  requisition  of 
the  ninety-first  section,  which  was  introduced  entirely  for 
the  benefit  of  the  public,  consented  to  bind  themselves  and 
their  legal  representatives  by  a  contract  deed.  The  general 
subscribers  were  to  be  to  the  extent  of  ^00,000/.,  the  spe- 
cial subscribers  were  to  be  to  the  extent  of  140,000/.  only. 
By  the  third  section  of  the  act  the  shares  are  declared  to  be 
personal  estate,  and  by  the  thirty-second  section  the  sub- 
scribers, upon  paying  up  all  calls  then  due,  may  sell  and 
transfer  their  shares,  and  upon  the  transfers  being  registered 
the  sellers  are  to  be  for  the  future  entirely  exonerated  from 
all  calls  in  respect  of  those  shares.  But  the  subscribers 
who  executed  the  deed  would  not  be  so  exonerated,  for  if 
the  purchasers  of  their  shares  made  default  in  payment  of 
future  calls,  they  would  be  liable  under  the  deed  to  make 

(fl)  1  M.  &  S.  569. 
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1827.        good  the  money.     Therefore^  if  no  one  who  has  not  exe- 

^^"^^'"^^      cuted  the  deed  is  a  subscriber  within  the  meaning  of  the  act, 
Tlie  Thames     .  •••«.•  ,  •       .  l   n 

TuifVEL  Co.    ^"®  provision  m  the  thirty-second  section  becomes  wholly 

^     '^'  inoperative.     The  word  "  subscribe"  in  the  act  cannot  pro- 

Sheldon.  1  i*  .      .  I 

perly  be  confined  to  the  signing  of  the  deed,  because  by  the 

twenty-third  section  those  persons  ''  who  have  subscribed, 
or  shall  hereafter  subscribe  or  advance  money,"  are  required 
to  pay  the  calls.  The  defendant,  therefore,  having  sub- 
scribed money  by  paying  a  deposit  upon  shares,  became  a 
proprietor  of  the  shares  when  the  company  was  incorpo- 
rated, although  he  had  not  signed  the  deed.  He  would 
have  had  a  right  to  claim  the  shares  if  they  had  been  pro* 
fitabte,  and  he  ought  not  to  be  permitted  to  withdraw  from 
them  because  they  are  at  a  discount.  It  would  be  unjust 
to  those  who  have  continued  subscribers,  honajide,  for  the 
purpose  of  completing  the  tunnel,  that  the  funds  upon 
which  they  relied  for  assistance,  and  had  a  right  to  rely,  be- 
cause the  parties  had  '^  subscribed "  in  the  very  words  of 
the  act,  should  now  be  withdrawn,  merely  because  those 
parties  had  not  signed  the  deed.  The  real  object  of  the 
ninety-first  section  seems  to  have  been  merely  to  prevent 
the  possibility  of  the  work  being  abandoned  after  it  had 
been  commenced ;  and  not  to  enable  the  original  subscribers 
to  continue  proprietors,  or  not,  at  their  pleasure,  by  declin- 
ing to  sign  the  contract  deed. 

Pattesofiy  contdk,  was  stopped  by  the  Court. 

Bayley,  J. — This  action  is  founded  upon  the  twenty- 
third  section  of  the  act  of  parliament^  and  the  question  is, 
whether  the  defendant  has,  or  has  not,  brought  himself 
within  that  section,  because  if  he  has  not,  the  action  cannot 
be  supported.  Now  the  words  of  that  section  are,  **  that 
the  respective  persons  who  have  subscribed,  or  who  shall 
'  hereafter  subscribe  or  advance  any  money  for  or  towards 
making  and  maintaining  the  said  tunnel,  shaU,  and  are  hereby 
required  to  pay  the  sums  by  them  respectively  subscribed, 
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at  such  timesy  and  in  such  manner  as  shall  be  directed  bj  1827. 
the  directors ;  and  in  case  any  of  such  subscribers  shall  ne-  •/^ 
gleet  to  pay  the  same  at  the  time  and  place,  and  in  manner  Tunnel  Co. 
so  required  for  that  purpose,  the  said  company  or  their  di-  s„j.lJj„^ 
rectors  are  hereby  empowered  to  sue  for  and  recover  the 
same."  The  case,  therefore,  turns  upon  the  meaning  of 
the  word  subscriber,  and  the  question  is,  whether  or  not  the 
defendant  has  become  a  subscriber  to  this  undertaking 
within  the  meaning. of  that  term,  as  used  in  the  act  of  par- 
liament. Before  the  defendant  can  be  made  liable,  it  must 
be  made  out  that  he  has  subscribed,  and  subscribed  money. 
Then  what  is  meant  by  the  word  subscribe  there  used? 
Does  it  mean  actual  payment?  That  is  one  meaning  of 
the  word.  If  I  actually  contribute  a  sum  of  money  towards 
a  particular  object,  I  may  be  said  to  subscribe  that  sum ;  or 
if,  without  paying  any  money,  I  sign  my  name  binding  my- 
self to  contribute,  1  may  be  termed  a  subscriber  for  that 
amount  of  money  which  I,  by  so  signing,  state  that  I  mean 
to  contribute.  In  which  of  these  two  senses  is  the  word 
<<  subscribe*'  used  in  this  section  ?  Does  it  apply  to  those 
persons  who  have  actually  advanced  money,  or  to  those  who 
have  stipulated  to  advance  money  hereafter?  Looking  at 
the  whole  of  the  section,  I  feel  satisfied  that  it  applies,  not 
to  those  who  have  actually  made  a  payment,  but  to  those 
who  have  stipulated  that  they  will  make  a  payment ;  for  the 
latter  part  of  the  section  provides,  that  if  any  of  the  sub- 
scribers neglect  to  pay,  the  company  may  sue  for  and  recover 
■the  money:  which  must,  of  necessity,  mean  money  which 
they  have  bound  themselves  to  pay,  but  have  not  paid. 
The  word  subscribed  is  evidently  used  in  the  same  sense  in 
the  ninety-first  section.  That  recites,  that  the  probable  ex* 
penses  of  making  the  tunnel  will  amount  to  the  sum  of 
]60,(XX)/.,  and  that  the  sum  of  141,000/.,  being  more  than 
four  fifth,  parts  of  such  expenses,  had  already  been  sub- 
scribed for  defraying  such  expenses,  by  several  persons, 
under  a  contract,  binding  them,  their  heirs^  executors,  and 
•administrators  for  payment  of  the  several  sums  so  subscribed 
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by  them  respectively,     llie  word  subscribed  in  that  recital 
The  Thames    "^"®^  clearly  allude  to  persons  who  have  bound  themselves 
Tunnel  Co.    by  a  contract  to  pay  hereafter,  and  not  to  those  who  have 
Sheldon,      actually  made  advances.     It  then  enacts,  that  the  whole  of 
the  said  sum  of  lGO,000/.  shall  be  subscribed  in  like  manner, 
before  any  of  the  powers  and  provisions  given  by  that  act 
shall  be  put  in  force;  which  must  also  mean,  not  that  the 
money  shall  be  actually  paid,  but  that  names  to  that  amount 
and  for  that  purpose  shall  be  put  down.     It  is  clear,  there- 
fore,  that  in  both  these  sections  the  word  subscribed  means, 
not  a  payment,  but  a  pledge  to  pay,  and  applies  to  persons 
who  sign  their  names  to  a  contract  by  which  they  bind 
themselves  to  contribute  to  the  extent  of  the  number  of 
shares  for  which  they  sign.     It  has  been  suggested  in  argu- 
ment, that  the  act  of  parliament  contemplates  two  sets  of 
subscribers,  distinguishing  those  to  the  extent  of  140,000/. 
from  those  beyond  that  sum ;  and  shewing  that  the  former 
are  to  sign  the  contract,  and  to  bind  themselves  and  their 
legal  representatives,  and  that  the  latter  are  not  bound  to 
incur  that  obligation.     If  such  a  distinction  bad  been  con- 
templated, it  might  reasonably  be  expected  to  have  been 
clearly  pointed  out,  but  no  such  distinction  can  be  found. 
The  object  of  the  legislature  is  perfectly  plain.     A  sum  of 
200,000/.  is  to  be  raised,  and  is  to  be  applied  to  the  pur* 
poses*  mentioned  in  the  recital  of  the  ninety-first  section. 
An  estimate  of  the  expense  is  to  be  laid  before  the  legisla- 
ture, and  four-fifths  of  that  estimated  amount  are  to  be  sub- 
scribed before  the  act  shall  be  put  in  force,  as  a  security  to 
the  subscribers  that  there  is  an  available  fund  to  that  extent; 
but  when  that  sum  is  subscribed,  as  a  further  amount  may 
be  required,  power  is  given  to  raise  money  beyond  that 
sum.     I  consider  the  true  construction  of  the  act  of  parlia- 
ment to  be  this: — Every  original  proprietor,  whether  named 
in  the  act  of  parliament  or  not,  is  to  stand  upon  precisely 
the  same  footing.     He  is  not  to  be  bound  to  subscribe  be- 
cause he  is  named  in  the  act;  he  is  ultimately  to  decide 
whether,  and  to  what  extent,  he  chuses  to  become  a  sub- 
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scriber.     When  he  contributes  so  much  money  in  the  first         1827. 

instance  for  so  many  shares,  he  thereby  specifies  the  num-   rn^^^r'^^ 

Xn6  Xhames 
ber  of  shares  for  which  he  then  proposes  to  become  a  sub-    Tunvbl  Co. 

scriber,  and  he  may  be  guilty  of  a  breach  of  faith  if  he  does  sheldon. 
not  afterwards  subscribe  for  that  number  of  shares;  but 
that,  according  to  the  provisions  of  the  act  of  parliament,  is 
to  be  matter  of  subsequent  arrangement.  By  the  second 
section  the  company  are  authorised  to  raise  and  contribute 
among  themseWes  a  sum  not  exceeding  200^000/.,  such  sum 
to  be  divided  into  shares  of  50/.  each,  and  such  shares  to  be 
vested  in  the  several  persons  so  subscribing,  and  their  suc- 
cessors^ propprtionably  to  the  several  sums  they  shall  raise 
and  contribute.  The  fourth  section  enacts,  that  any  person 
who  shall,  by  virtue  of  the  act,  have  subscribed  or  under- 
taken for  two  or  more  shares,  shall  have  so  many  votes. 
Tliat  seems  to  me  to  contemplate,  not  that  the  parties  are 
actually  bound  unless  they  have  signed  the  previous  sub- 
scription, but  that  they  shall  be  at  liberty,  if  they  have  not 
so  signed,  to  arrange  the  extent  to  which  each  shall  con- 
tribute and  have  shares.  For  who  can  be  considered  as 
having  subscribed  by  virtue  of  the  act,  except  those  who 
have  signed  the  contract  specified  in  the  ninety-first  section? 
There  are  no  other  subscribers  alluded  to  in  any  other  part  of 
the  act,  and  that  section  implies  that  there  has  been  a  sub- 
ascription  of  1 40,000/.  only,  and  not  beyond  that  amount.  The 
meaning  must  be,  that  if  any  person  who  shall  by  virtue  of 
the  act,  that  is,  by  virtue  of  having  been  one  of  the  sub- 
scribers to  the  amount  of  140,000/.,  be  said  to  have  sub- 
scribed or  undertaken  for  two  or  more  shares,  then  he  shall 
have  so  many  votes.  I  think  the  true  construction  of  the 
statute  is,  that  no  man  is  to  be  deemed  a  subscriber  by  ad- 
vancing money  towards  the  expenses  of  the  act,  unless  he 
also  signs  the  contract  mentioned  in  the  ninety-first  section, 
which  is  to  describe  the  number  of  shares  he  has  subscribed 
for.  A  man  who  advances  money  towards  obtaining  an  act 
of  parliament,  ought  to  have  a  locus  panitentia  when  the 
act  is  passed.     He  may  approve  of  the  scheme  generally. 
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but  he  may  disapprove  of  some  of  tlie  particular  provisions 

_  in  the  act.     For  these  reasons  I  am  of  opinion  that  the 

The  Thames     ,  ^     ,  ...  -i-       i  •         r    i_ 

TuMNBL  Co.    defendant  is  not  a  subscriber  within  the  meaning  of  the 

twenty-third  section  of  this  act,  and  therefore  that  this  ac- 
tion is  not  maintainable. 

HoLROYDy  J.  and  Littledale,  J.  concurred. 

Judgment  for  the  defendant. 


V. 

Sheldon. 


Crowther  v.  Wentworth. 

An  indenture,  COVENANT  upon  an  annuity  deed ;  breach,  non-payment 
annuityfaud  ^^  ^^^  annuity.  The  deed » as  set  out  upon  oyer,  was  an 
granting  ano-    indenture  dated  14th  December,  1822,  made  between  H. 

tner  is  well 

described  in      fVefitworth  of  the  first  part,  A.  Payne  of  the  second  part, 

2\"?«^°'£of  ^'  Wentworth  of  the  third  part,  W.  Harris  of  the  fourth 
an  annuity,^  part,  and  W,  Croiather  of  the  fifth  part.  It  recited  that 
3^0/141  s.S?  P^yfte,  on  the  6th  March,  1822,  had  contracted  and  agreed 
with  Crowther  for  the  sale  to  him,  Crowther,  of  an  annuity 
of  60/.  during  the  life  of  him,  Payne,  in  consideration  of 
495/.  then  paid  by  Crowther ;  that  for  securing  the  pay- 
ment of  the  annuity  Payne  executed  a  warrant  of  attorney, 
on  which  judgment  had  been  entered  up ;  that  it  was  fur- 
ther agreed  that  the  premises  comprised  in  the  thereinafiter 
recited  indenture  of  lease  should  be  a  security  for  the  pay- 
ment of  the  annuity ;  that  Payne  and  Wentworth  had  been 
in  partnership  as  millers,  and  on  25th  November  then  last 
had  agreed  to  dissolve  the  partnership,  on  condition  that 
Wentworth  should  advance  to  Payne  oOOL,  and  pay  all 
partnership  debts^  in  consideration  of  which  Payne  was  to 
assign  the  leasehold  premises  to  Wentworth,  subject  to  the 
payment  of  the  annuity  to  Crowther,  and  one  other  annuity 
of  41/.  to  Harris;  that  Payne  did  assign  toWentworth  the 
premises  comprised  in  the  lease,  subject  to  tlu;  payment  of 
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those  twQ  annuities,  and  that  in  consideration  of  a  release         1897. 
given  by  Harris  to  Payne  of  the  annuity  of  4i/.,  and  for    ^ 
other  considerations,  Wenttoorth  granted  to  Harris  during  v. 

the  life  of  Wenttoorth  an  annuity  of  100/.,  to  be  issuing  out   Wimtwobth. 
of  the  leasehold  premises,  and  for  that  purpose  assigned  the 
same  to  Harris,  charged  with  the  payment  of  that  annuity ; 
that  all  arrears  of  the  annuity  of  60/.  had  been  duly  paid  to 
Crowther,  and  that  in  further  pursuance  of  the  agreement  of 
25th  November,  Crowther  had,  at  the  request  of  Wenttoorth, 
consented  to  release  Payne  from  the  annuity  of  60/.,  upon 
WentwortKb  granting  to  Crowther  an  annuity  of  equal  value 
in  lieu  thereof,  and  that  Wenttoorth  baying  contracted  with 
Crowther  to  grant  a  further  annuity  of  135/.,  in  considera- 
tion of  1,000/.  then  agreed  to  be  advanced  by  Crowther  to 
Wenttoorth,  it  was  agreed  between  Crowther  2a\A  WeiHworth 
that  the  two  annuities  should  be  consolidated  into  one  an- 
nuity of  195/.,  to  be  granted  by  Wenttoorth  to  Crowther  for 
the  life  of  the  former ;  that  J.  Wentworth  had  agreed  to 
join  with  his  brother,  //.  Wenttoorth,  as  his  surety  for  secur- 
ing the  payment  of  the  annuity  of  195/.,  and  that  thereupon 
J.  Wentworth  and  H.  Wenttoorth  had  executed  a  warrant  of 
attorney  to  confess  judgment  against  them,  and  each  of 
them,  for  the  sum  of  3,000/.,  with  a  defeazance  ;  and,  that 
ft  had  been  also  agreed  between  the  parties,  that  the  annuity 
of  195/.  should  be  further  secured  by  such  covenants  as 
were  thereinafter  contained.  After  this  recital,  the  indenture 
stated,  that  in   pursuance  and   part  performance  of   the 
Agreement  ou  the  part  of  Crowther,  and  in  consideration  of 
Ae  premises,   and    particularly   of   the  annuity  of    195/. 
during  the  life  of  H.  Wentworth,  to  be  granted  and  secured 
in  the  manner  therein-before  expressed,  and  in  lieu  of  the 
annuity  of  60/.  granted  to  him,  Crowther,  and  intended  to 
Jbe  thereby  released;  and  in  consideration  of  the  sum  of 
ten  shillings  paid  by  Payne  to  Crowther  before  the  sealing 
and  delivery  of  that  indenture,  he,  Crowther,  released,  and 
for  ever  quitted  claim  unto  Payne  of  all  that  annuity  of  60/. 
so  granted  by  Crowther  to  Paym,  and  all  arrears  and  future 
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1827.        payments  thereof.    And  in  further  performance  of  the  afore- 

y^^  said  agreement,  and  in  consideration  of  the  release  therein- 

Crowther 

V.  before  made  by  Croivther  to  Payne  of  the  annuity  of  60/., 

Wentworth.  g„j  g|gQ  jj,  cbusidcration  of  1,000/.  paid  by  Crowther  to 
Wentworth,  he,  Wentworth,  gave,  granted,  and  confirmed 
unto  Crowther  one  annuity  of  19^/.,  for  the  life  of  him, 
Wentworth,  to  be  paid  by  equal  quarterly  payments  therein 
mentioned.  Covenant  by  Wentworth  to  pay  the  annuity  on 
the  days  therein  mentioned.  Pleas  ;  first,  that  no  memorial 
of  the  indenture,  containing  a  description  of  the  nature  of 
the  instrument  by  which  the  annuity  was  granted,  was  en- 
rolled in  the  High  Court  of  Chancery,  according  to  the 
directions  of  53  Geo.  3,  whereby  the  indenture  was  null  and 
void  ;  second,  that  no  memorial  of  the  indenture,  containing 
the  true  pecuniary  considerations  for  granting  the  annuity, 
was  enrolled  in  the  High  Court  of  Chancery,  according  to 
the  direction  of  the  act,  whereby  the  indenture  was  null  and 
void.  Replication ;  to  the  first  plea,  that  a  memorial  of  the 
indenture  was,  within  thirty  days  after  the  execution  thereof, 
duly  enrolled  in  the  High  Court  of  Chancery,  in  pursuance  of 
the  statute  in  that  case  made  and  provided.  The  memorial 
was  then  set  out.  In  the  column  headed  **  Nature  of  the 
instrument,"  there  were  the  words  "  Grant  of  annuity,"  and 
"  Warrant  of  attorney  to  confess  judgment."  Averment,  that 
the  memorial  contained  the  date  of  the  indenture,  the  names 
of  all  the  parties  and  witnesses  thereto,  and  of  the  person 
and  persons  for  whose  life  and  lives  the  annuity  was  granted, 
and  of  the  person  and  persons  by  whom  the  same  was  to 
be  beneficially  received,  the  pecuniary  consideration  and  con- 
siderations for  granting  the  same,  and  the  annual  sum  and 
sums  to  be  paid,  in  manner  and  form  as  in  and  by  the  statute 
in  that  case  made  and  provided  is  required,  as  by  the  said 
enrolment  remaining  of  record  in  the  High  Court  of  Chan- 
cery more  fully  appeared.  Similar  replication  to  the  second 
plea.   Demurrer  to  the  replication,  and  joinder  in  demurrer. 

J.  Evans,  in  support  of  the  demurrer.    The  instrument 


Crowther 

V. 
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by  which  the  annuity  was  granted  is  described  in  the  memo-  1897. 
rial  merely  as  a  "  grant  of  annuity/'  That  is  no  description 
at  all  of  its  ''  nature/'  which  the  statute  requires,  and  there- 
fore the  memorial  is  bad.  The  instrument  is  not  even  de-  Wbntworth. 
scribed  as  an  indenture,  nor  does  it  appear  from  the  memorial, 
that  besides  the  grant  of  one  annuity  it  contained  a  release 
of  another.  In  this  respect  also  the  memorial  is  bad.  The 
grant  of  an  annuity  may  be  by  various  instruments,  and 
therefore  the  law  requires  strictness  and  precision  in  the 
description.  By  the  53  Geo.  3,  c.  141,  s.  2,  the  memorial 
is  to  be  enrolled  in  the  High  Court  of  Chancery  *'  in  the 
form  or  to  the  effect  following/'  The  form  is  given  in  the 
schedule  to  the  act,  and  comprises  several  columns,  one  of 
which  is  headed  ''  Nature  of  the  instrument,"  and  in  which 
are  specified  two  species  of  deeds  by  which  annuities  may 
be  granted,  namely,  "  lease  and  release,"  and  "  bond  in 
penalty."  It  was,  therefore,  clearly  intended  by  the  legisla* 
ture  that  the  memorial  should  contain  a  correct  description 
of  the  nature  of  the  deed  by  which  the  annuity  was  granted ; 
and  as  an  annuity  may  be. granted  by  either  of  the  deeds 
mentioned  in  the  schedule,  it  follows  that  the  word  ''  grant" 
alone  is  no  description  of  the  nature  of  the  deed  by  which 
the  annuity  was  granted,  within  the  meaning  of  the  legisla* 
ture.  The  Court  have  always  construed  this  statute  strictly, 
and  held  that  they  have  no  discretionary  power  to  mitigate 
the  severity  of  its  provisions.  In  Ex  parte  Mackreth  (a), 
where  the  memorial  of  an  annuity,  registered  under  the  former 
statute  of  )7  Geo.  3,  c.  26,  stated  that  the  bond,  warrant  of 
attorney,  indenture  and  deed-poll,  given  to  secure  the  annuity, 
were  witnessed  by  four  persons,  and  it  appeared  that  three 
of  those  instruments  were  attested  by  two  persons  only,  the 
Court  felt  themselves  bound  to  give  effect  to  the  provisions 
of  the  act  of  parliament,  and  they  set  aside  the  annuity  (6). 
In  Davidson  v.  Gill  (c),  it  was  held,  that  an  order  of  jus- 

(a)  2  East,  568.  Cheek  v.  Jefferies,  3  D.  &  R.  185 ; 

(6)  And  see  Darwin  v.  Lincoln^  3  B.  &  C.  1. 

5  B.  &  A.  444 ;  Smith  v.  PriUhard,  (c)  1  East,  64. 
5  B.  &  A.  717 ;  1  D,  &  R.  374 ; 
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18Q7.         ticesy  made  under  13  Geo4  3,  c.  78,  s.  \9,  for  stopping  up 

u^-v-%^      an  old  footway,  and  setting  out  a  new  one,  must  follow  the 

9.  form  prescribed  in  the  schedule  annexed  to  the  act,  and  set 

Wbhtworth.  fQ^ij  jijg  length  and  breadth  of  the  new  footway.     And  in 

Willey  ▼.  Cawthome  (a),  it  was  held,  that  a  memorial,  under 

the  annuity  act,  of  a  bond,  stating  that  A.  and  jB.  severally 

became  bound,  was  not  sufficient  in  law,  the  bond  being 

joint  as  well  as  several. 

F.  PolloekfConifii.  The  recent  case  of  Butler  v.  CapeU{b), 
is  a  complete  answer  to  this  objection.  There  the  memorial 
of  an  annuity  granted  under  the  53  Geo,  3,  c.  141,  described 
the  iustrument  by  which  the  annuity  was  secured  as  ''  an 
assignment  of  certain  hereditaments,"  whereas  it  appeared 
that  in  fact  the  instrument  was  an  under-lease,  and  it  was 
held  that  the  instrument  was  sufficiently  described  in  popular 
language,  and  that  the  requisites  of  the  statute,  therefore, 
were  satisfied.  And  Abbott,  C.  J.,  in  delivering  judgment, 
made  these  observations : — '^  All  that  is  required  in  the 
memorial  is,  that  the  nature  of  the  instrument  shall  be 
stated.  In  the  column  of  the  schedule,  under  the  head 
'  Nature  of  instrument,'  are  given  examples  of  the  manner 
in  which  the  instrument  is  to  be  described,  namely, '  Inden- 
ture of  lease  and  release,'  *  Bond  in  penalty  of  1200/.,' 
'  Warrant  of  attorney  to  confess  judgment  on  the  same  bond.' 
It  seems  to  me,  therefore,  that  we  are  to  understand  the 
words  '  Nature  of  instrument/  as  meaning  such  a  descrip- 
tion  of  it  as  would  be  understood,  in  the  common  and  popu- 
lar sense  of  mankind,  as  applicable  to  it."  (Here  the  Court 
stopped  hirt).) 

Baylby,  J. — I  am  of  opinion  that  the  memorial  in  this 
case  is  sufficient.  The  question  turns  upon  the  construction 
of  the  53  Geo.  3,  c.  141,  which  was  passed  for  the  purpose 
of  remedying  the  inconveniences  which  had  been  complained 
of  as  resulting  from  some  of  the  decisions  upon  the  former 

(a)  I  East,  398.  (6)  3  D.  &  R.  485;  2  B.  &  C.  251. 


HILARY  TERMy  VII  AND  VIII  GEO.  IV.  291 

Statute,   I?  (j£0.  Sy  c.  26.     By  the  fifth  section  of  the         tstr. 

53  Geo.  5,  c.  141,  the  grantor  is  empowered  to  enforce  the 

delivery  of  a  copy  of  the  original  deed,  and  he  may  thereby 

obtain  full  information  of  the  transaction,  provided  the  de-  WiimroaTH. 

scription  furnished  him  under  the  second  section  enables  him 

to  apply  for  such  copy.     The  question,  therefore,  is,  what 

does  the  second  section  require  as  the  description  to  be 

furnished  ?     Now  it  enacts  **  that  a  memorial  of  the  date 

of  every  deed,  of  the  names  of  all  the  parties  and  of  all  the 

witnesses,  of  the  persons  for  whose  lives  the  annuity  is 

granted,  and  of  the  persons  by  whom  the  same  is  to  be 

beneficially  received,   the  considerations  for  gnmting  the 

same,  and  the  annual  sums  to  be  paid,  shall  be  enrolled  in 

the  High  Court  of  Chancefy,  in  the  form  or  to  the  effect 

following,  with  such  alterations  therein  as  the  nature  and  cir* 

cumstances  of  any  particular  case  reasonably  may  require.*^ 

The  form  or  schedule  is  then  given.  It  containseight  columns. 

The  first  is  headed,  **  Date  of  instrument.*'    The  second  is 

beaded,  **  Nature  of  instrument,"  and  under  those  words 

three  examples  are  given,  namely,  **  Indenture  of  lease  and 

release/'  ''Bond  in  penalty  of  i^OOl."  ''  Warrant  of  attorney 

to  confess  judgment  on  the  same  bond."      It  has  been 

argued,  in  effect,  that  by  the  nature  of  the  instrument  the 

legislature  meant  \i&  contents:  but  that  is  clearly  not  so :  for 

how  could  either  of  the  examples  given  in  the  schedule  pos* 

sibly  furnish  to  any  individual  any  information  of  the  contents 

of  the  deed  ?     None  of  the  descriptions  there  given  would 

convey  to  any  person  reading  them  any  information  beyond 

the  mere  technical  nature  of  the  instrument.    Then  does  not 

this  memorial  accurately  describe  the  technical  nature  of  the 

deed  i    The  word  here  u^ed  is  grant ;  and  I  think  the  deed 

set  out  on  oyer  operates  as  a  grant  of  an  annuity,  and  that 

the  word  grant  is  an  adequate  description  of  the  nature  of 

the  instrument  within  the  meaning  of  the  act  of  parliament 

From  the  other  columns  of  the  memorial  the  grantor  may 

ascertain  all  the  other  particulars ;  the  names  of  the  parties 

— the  names  of  the  witnesses — and  the  names  of  the  per- 
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18^7.        sons  for  whose  lives  the  annuity  is  granted^ — and  thus  fur- 

^•^"^^^^      nished,  he  will  be  in  a  situation  to  demand  a  copy  of  the 
Crowther  • 

y  deed  itself,  under  the  fifth  section,  and  to  see  whether  he 

Wemtworth.  has  a  copy  of  the  deed  described  in  the  memorial  or  not. 

For  these  reasons  I  am  of  opinion  that  the  nature  of  the 

instrument  is  properly  described  in  this  memorial,  that  every 

thing  has  been  done  that  the  act  of  parliament  requires,  and, 

consequently,  that  the  judgment  of  the  Court  ought  to  be 

for  the  plaintiff. 

HoLROYi),  J. — I  am  of  the  same  opinion.  It  is  clearly 
not  necessary  to  state  the  contents  of  the  instrument  in  the 
memorial,  nor  do'  I  consider  it  necessary  to  describe  its 
nature,  except  by  reference  to  the  other  columns.  It  has 
been  contended  that  as  the  deed  in  question  contained  the 
release  of  another  annuity,  that  circumstance  should  have 
been  stated  in  the  memorial ;  but  that  appears  to  me  quite 
unnecessary,  because  the  only  reason  for  requiring  the  nature 
of  the  deed  to  be  described  in  the  memorial  seems  to  be, 
that  the  grantor  of  the  annuity  may  know  what  to  inquire 
for  at  the  register  office,  and  of  what  to  demand  a  copy. 
The  statute  is  in  some  degree  a  penal  one,  for  it  avoids  the 
security ;  it  ought  not,  therefore,  to  be  construed  too  largely. 
Neither  do  I  consider  it  any  ground  of  objection  that  the 
deed  is  not  described  as  an  indenture.  The  so  describing 
it  would  make  no  difference  in  its  operation ;  and  if  the  word 
indenture  were  a  material  part  of  the  description,  the  effect 
would  be  to  prevent  the  party  from  having  recourse  to  any 
other  instrument.  I  think  the  nature  of  the  instrument  is 
properly  described  in  the  memorial,  and  that  the  requisites 
of  the  act  of  parliament  have  been  complied  with. 

LiTTLEDALE,  J. — I  am  entirely  of  the  same  opinion. 
It  seems  to  me  that  the  nature  of  the  instrument  is  most 
properly  described  in  the  memorial  by  the  word  grant,  and 
that  no  other  term  could  have  been  used  equally  suitable  to 
the  particular  case.     An  annuity  is  a  thing  lying  in  grant. 
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and  the  word  grant  is  the  proper  technical  description  of  that        1897. 

species  of  instrument  by  which  an  incorporeal  hereditament  _  ^*^^'^ 

.  ,  *^  Crowther 

18  conveyed.  v. 

Judgment  for  the  plamtiff.  Wehtwortii. 


RoHDE  and  others  v.  Thwaites. 

Assumpsit.    The  declaration  stated,  that  on  the  3d  ^.apeed,^ 

December,  1825,  defendant  bargained  for  and  bought  of  ^^^ ^o  hog^- 

plaintiffs,  and  plaintiffs,  at  request  of  defendant,  sold  to  him  heads  of  sugar 

certam  goods,  to  wit,  twenty  hogsheads  of  sugar,  at  505.  Da.  qaantiu  which 

per  cwt.,  to  be  delivered  by  plaintiffs  to  defendant  upon  ^ ^\a^^^* 

request,  and  to  be  paid  for  at  the  expiration  of  two  months  hoesbeadsi 

then  following ;    and   in   consideration  thereof,  and   that  ^^^  ^^'p 

plaintiffs,  at  like  request  of  defendant,  had  undertaken  and  who  accepted 

faithfully  promised  defendant  to  deliver  the  goods  to  him,  afterwards* 

defendant  undertook  and  faithfully  promised  plaintiffs  to  filial  16  other 
1  ,        ,  ',  ,  1   •     'ir    hog»heads,aod 

accept   the   goods  when  requested,  and  to  pay  plaintiffs  ^quested  B. 

for  the  same  at  the  expiration  of  the  said  credit.     Aver-  to  fetch  them 

*^  away,  who 

ment,  that  tlie  price  of  the  goods  amounted  to  a  certain  promised  to  do 

sum,  to  wit,  &c.,  and  that  although  plaintiffs  had  always  thaTthe^pro- 

been  ready  and  willing  to  deliver  the  goods  to  defendant,  perty  in  the 

and  requested  him  to  accept  the  same,  and  although  the  there^  passed 

credit  had  expired,  yet  defendant  did  not,  nor  would,  when  ^®  ^'»  that  his 
,  .  acceptance  of 

so  requested,  or  at  any  time  before  or  afterwards,  accept  the  4  was 

the  goods,  or  pay  plaintiffs,  or  either  of  them,  for  the  same,  ^  ^^t  ofthe^ 

but  refused  so  to  do.     Indebitatus  count  for  goods  bargained  80,  within  the 

and  sold.  The  defendant  suffered  judgment  to  go  by'default.  ^^^2  *c.3 

Upon  the  execution  of  the  writ  of  inquiry,  the  plaintiffs  s.  17;  and  that 

adduced  evidence  establishing  a  contract  for  the  sale  of  veV  the  value 

twenty  hogsheads  of  sugar,  at  56$.  6d.  per  cwt.,  made  on  the  of  the  whole 

3d  December,  1825  ;  but  it  did  not  appear  that  there  was  action  for 

a  sufficient  note  in  writing  of  the  contract  to  satisfy  the  ^^^  s^*'*' 

statute  of  frauds.    The  plaintiffs  on  that  day  had,  in  bulk  on 

the  floor  of  their  warehouse,  a  quantity  of  sugar,  much  more 

than  sufficient  to  fill  twenty  hogsheads,  and  the  defendant 

VOL.  IX.  X 
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18S7.  bad  seen  it  there  in  that  state  immediately  bcffore  be  made 
the  contract  in  question.  On  the  10th  of  December,  the 
plaintiffs  filled  up  and  delivered  to  the  defendant  four 
hogsheads,  which  he  accepted,  and  in  a  few  days  afterwards 
they  filled  up  the  remaining  sixteen  hogsheads^  and  sent 
notice  to  the  defendant  that  they  were  ready,  and  that  they 
expected  him  to  fetch  them  away,  which  he  promised  to  do  as 
soon  as  he  could.  The  sixteen  hogsheads  Were  not  weighed 
until  February,  1826,  when  the  plaintiffs  delivered  a  Mil 
of  parcels  to  the  defendant.  The  plaintiffs  added  to  their 
balk  of  sugar  from  time  to  time,  as  they  effected  sales  of  it, 
and  it  was  not  distinctly  proved  whether  the  sixteen  hogsheads 
were  filled  with  the  same  sugar  that  the  defendant  had  seen 
in  the  warehouse  on  the  day  he  made  the  contract;  but  it 
was  proved  that  the  four  hogsheads  delivered  to  the  de«- 
fendant,  and  accepted  by  him,  were  filled  with  that  sugar« 
It  was  admitted  that  as  the  defendant  had  accepted  the  four 
hogsheads,  there  was  sufficient  evidence  of  a  sale  to  that 
extent;  but  it  was  contended, that  as  no  contract  in  writing 
sufficient  to  satisfy  the  statute  of  frauds  had  been  proved, 
there  was  no  evidence  of  any  sak  of  the  sixteen  hogsheads, 
and,  therefore,  that  the  plaintiffs  could  only  recover  for  the 
four  hogsheads  which  had  been  actually  delivered.  The 
jury,  under  the  direction  of  the  under-sheriff,  found  a  ver- 
dict for  the  amount  of  tlie  whole  twentp  hogsheads. 

Hutchinson,  in  Trinity  term  last,  obtained  a  rule  f^  for 
setting  aside  the  inquisition,  against  which, 

F.  Pollock  now  shewed  cause.  First,  the  defendant 
having  allowed  judgment  to  go  by  default  has  thereby  ad- 
mitted the  whole  contract  alleged  in  the  declaration^  there** 
fore,  the  plaintiffs  are  entitled  to  recover  for  the  fall 
amount  of  the  damage  sustained  by  the  breach  of  that  con- 
tract. Secondly,  by  accepting  four  hogsheads  of  the  sugar, 
the  defendant  has  brought  the  case  within  the  exception  of 
the  seventeenth  section  of  the  statute  of  frauds;  for  here 
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the  buyer  has  accepted  part  of  the  goods  sold  and  actually        tetr. 
received  the  same.    Thirdly,  there  has  been  an  acceptance       ^^ 
of  the  whole ;  for  when  the  sixteen  hogsheads  were  filled^  and  v. 

notice  was  sent  to  the  defendant  that  they  were  ready,  and        ^a'^es. 
that  he  was  expected  to  fetch  them  away,  he  promised  to 
do  so  as  soon  as  he  could;  that  was  tantamount  to  an  actual 
delivery  and  acceptance. 

Hutchinson,  contrd.  The  suffering  judgment  to  go  by 
default  does  not  amount  to  an  admission  in  full  of  the  claim 
set  up  by  the  declaration.  Undoubtedly,  when  a  defendant 
suffers  judgment  to  go  by  default,  he  admits  the  cause  of 
action,  that  is,  he  admits  generally  the  plaintiff's  right  to 
recover  something  upon  the  contract  stated  in  the  declara^' 
tion ;  and  in  this  case,  the  defendant  admits  the  plaintiffs* 
right  to  recover  to  the  extent  of  the  value  of  the  four  hogs- 
heads which  were  actually  delivered  and  accepted,  but  no 
more.  The  statute  of  frauds  is  not  satisfied  by  the  facts 
proved  in  this  case ;  nor  is  the  case  brought  within  the  ex- 
ception in  the  seventeenth  section.  That  section  enacts, 
''that  no  contract  forthesaleof  any  goods  for  the  price  of  10/. 
or  upwards  shall  be  allowed  to  be  good,  except  the  buyer 
shall  accept  part  of  the  goods  so  sold,  and  actually  receive 
the  same.''  Now  in  this  case  it  cannot  be  said  that  the 
defendant  accepted  the  four  hogsheads, "  part  of"  the  twenty 
hogsheads  "so  sold,"  for  no  specific  twenty  hogsheads  were 
sold  or  agreed  to  be  sold,  but  the  plaintiffs  were  to  be  at 
liberty  to  select  from  a  large  bulk  in  their  warehouse  a 
quantity  of  sugar  sufficient  to  fill  twenty  hogsheads.  At  the 
time  when  the  four  hogsheads  were  delivered  to  the  de* 
fendant  and  accepted  by  him,  the  quantity  of  sugar  necessary 
for  filling  the  other  sixteen  hogsheads  had  not  been  separated 
from  the  bulk.  The  four,  therefore,  did  not  constitute  a 
part  of  the  twenty,  nor  was  an  acceptance  of  the  four  an 
acceptance  of  part  of  the  goods  sold,  within  the  meaning  of 
the  exception  in  the  statute.  That  being  so,  and  there  being 
no  sufficient  note  in  writing  of  any  contract  of  sale,  the  pro- 
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perty  in  the  sixteen  hogsheads  never  passed  to  the  defendant, 
and  as  the  plaintiffs  found  their  claim  upon  a  bargain  and 
sale,  they  can,  upon  this  declaration,  recover  no  more  than 
the  value  of  the  four  hogsheads  which  were  sold  to  the  de- 
fendant, and  were  accepted  by  him.  In  order  to  recover  the 
value  of  the  sixteen  hogsheads,  the  plaintiffs  ought  to  have 
declared  specially,  that  in  consideration  that  the  plaintiffs 
would  sell,  the  defendant  promised  to  accept  them. 

Bayley,  J. — Where  a  man  sells  part  of  a  large  quantity 
of  goods,  and  the  option  is  in  him  to  select  the  part  from 
the  whole,  he  cannot,  until  he  has  made  that  selection, 
maiptain  an  action  for  goods  bargained  and  sold.  But  as 
soon  as  he  selects  part,  and  appropriates  it  for  the  benefit 
6f  the  vendee,  the  property  in  the  part  so  selected  and  ap- 
propriated passes  to  the  vendee,  although  the  vendor  is  not 
bound  to  part  with  the  possession  until  the  price  is  paid. 
In  this  case  there  was  a  bargain,  whereby  the  defendant 
agreed  to  buy  twenty  hogsheads  of  sugar,  to  be  prepared  or 
filled  up  by  the  plaintiffs.  Four  of  the  twenty  hogsheads 
were  actually  delivered  to  the  defendant  and  accepted  by  him ; 
so  that  as  to  them  there  is  no  question.  But  with  respect 
to  the  sixteen  it  is  insisted,  that  as  there  was  no  note  or  me- 
morandum in  writing  of  a  contract  sufficient  to  satisfy  the 
statute  of  frauds,  there  was  no  valid  sale  of  them ;  and  that 
as  the  plaintiffs  in  their  declaration  have  described  their 
claim  as  founded  upon  a  bargain  and  sale,  they  can  recover, 
in  this  action,  for  no  more  than  the  four  hogsheads  which 
were  actually  delivered  to  the  defendant  and  accepted  by 
him;  that  in  order  to  recover  for  the  other  sixteen  hogsheads, 
they  ought  to  have  declared  specially,  that  in  consideration 
that  the  plaintiffs  would  sell,  the  defendant  agreed  to 
accept  them.  On  the  other  hand,  it  is  contended  there  was 
an  entire  contract  for  the  sale  of  twenty  hogsheads,  and  that 
the  defendant's  acceptance  of  four  was  an  acceptance  of 
part  of  the  goods  sold,  within  the  meaning  and  operation 
of  the  exception  in  the  seventeenth  section  of  the  statute  of 
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frauds.  Now  it  appears  that  the  plaintiffs  did  in  point  of  1897. 
fact  appropriate  sixteen  hogsheads  for  the  benefit  of  the  de- 
fendant; that  the^  communicated  to  the  defendant  that  they 
had  so  appropriated  them,  and  requested  him  to  fetch  them 
away,  and  that  he  adopted  that  act  of  the  plaintiffs,  and 
said  that  he  would  fetch  them  away  as  soon  as  he  could. 
I  am  of  opinion  that  by  means  of  that  appropriation  so 
made  by  the  plaintiffs,  and  assented  to  by  the  defendant, 
the  property  in  the  sixteen  hogsheads  of  sugar  passed  to  the 
Tendee ;  and  that  being  so,  the  plaintiffs  are  entitled  to 
recover  the  full  value  of  the  twenty  hogsheads  of  sugar  under 
the  count  for  goods  bargained  and  sold.  It  seems  to  me, 
therefore,  that  the  rule  for  setting  aside  this  writ  of  inquiry 
ought  to  be  discharged. 

HoLROYD,  J. — I  am  of  the  same  opinion.  The  sugars 
bargained  for  were  part  of  a  larger  parcel,  and  the  vendors 
were  to  select  them  for  the  vendee.  The  plaintiffs  did 
select  them,  and  upon  that  being  communicated  to  the  de- 
fendant, he  promised  to  fetch  them  away.  That  was  equi- 
valent to  an  actual  acceptance  of  the  sixteen  hogsheads  by 
the  defendant,  and  by  that  acceptance  the  property  in  the 
sugars  passed  to  him,  subject  to  the  plaintiffs'  lien  for  the 
price.  If  the  sugars  had  afterwards  been  destroyed  by  fire, 
the  defendant  must  have  borne  the  loss  (a).  The  selection 
of  the  sixteen  hogsheads  by  the  plaintiffs,  adopted  as  it  was 
by  the  defendant,  converted  that  which  was  previously  only 
an  agreement  for  a  sale  into  an  actual  sale,  and  vested  the 
property  in  them  in  the  defendant ;  therefore,  the  plaintiffs 
are  entitled  to  recover  for  the  whole  under  the  count  for 
goods  bargained  and  sold. 

.    LiTTLEDALE,  J.  concurred. 

Rule  discharged, 
(a)  See  Tarling  v.  Baxter,  ante,  272. 
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James  Haughton  Langston  t?.  Sir  Charles  Morice 
Pole,  Bart.,  Haughton  Farmer  Okeoveh,  Maria 
Sarah  Langston,  Charles  Barter  the  elder,  and 
Elizabeth  Catherine  his  wife,and  Charles  Barter 
the  younger,  an  infant,  by  bis  guardian. 

J.  L.  devised    THE  Master  of  the  Rolls  sent  the  following  case  for  the 

to  his  son  J.  .    .  c  ^t.'    n* 

H.  L.  for  life;  ppmion  of  this  Court  :— 

JTsSf  to  ^"^  Jof^  Lang$ton,  late  of  Sarsden  House,  Oxfordshire,  Esq., 
preserve  con-  now  deceased,  by  his  will,  dated  QSih  July,  1801,  gave 
inainders;  ^^d  devised  all  his  freehold  and  copyhold  manors,  nies* 
remainder  to  gu^geg,  farms,  lands,  tenements,  tithes,  and  hereditaments, 
third,  fourth,  in  the  counties  of  Oxford  and  Middlesex,  or  elsewhere  in 
and*everv other  -^^g^^^^*  with  their  appurtenances,  (except  as  therein  men- 
the  son  and  tioned,)  unto  and  to  the  use  of  his  son  James  Haughton 
wmJ.  K  L.  in  Langston^  and  his  assigns  during  his  life,  without  impeach- 
tail  male,  ac-    ment  of  waste ;  remainder  to  the  use  of  trustees  and  their 

cording  to  so-      ,      .  .        .  .        ,.^         /.    ,  •■     i-  rr  i  r 

niority  of  age  heirs  during  the  life  of  the  said  James  Haughion  Langston, 
and  pnoniy  of  j^^  ^^^^^  |^  preserve  contingent  remainders ;  remainder  to 
was  no  limita-  the  use  of  the  second,  third,  fourth,  fifth,  and  all  and  every 

wn"of  J  K  l!  ^^^^  ^^^  *^°  ^^^  *^"*  ®'  **"  (*®  ®**^  testator's)  said  son 
The  declara-  James  Haughton  Langston,  lawfully  to  be  begotten,  severally, 
trust  con-         9UCCe86ively,  and  in  remainder  one  after  another,  as  they 

tained  a  provi-  und  every  of  them  should  be  in  seniority  of  age  and  priority 
sion  to  raise         rt-rj.  .        .  .,.  i.., 

money  for  the   Of  oirlfa,  and  the  several  and  respective  heirs  male  of  the 

j*H*^£"n^     body  and  bodies  of  all  and  every  such  son  and  sons  lawfully 

failure  of  issue  issuing,  the  elder  of  such  sons,  and  the  heirs  male  of  his 

S)dy  °and  the  ^^y»^^  *>«  always  preferred  and  to  take  before  the  younger 

will  also  pro-    of  sueh  SOU  and  sons,  and  the  heirs  male  of  his  and  their 

case  J.  H.  L.    ^^^y  ^^^  bodies  issuing ;  remainder  to  his,  testator's  second 

should  have      and  other  sons  successively  in  tail  male  ;  remainder  to  the 

any  child  or  -       ,  * 

children  other   use  of  other  trustees  for  the  term  of  500  years,  upon  certain 

than  and  ex-     trusts  thereinafter  mentioned  ;  remainder  to  the  use  of  the 

cept  an  eldest  ,  ' 

or  only  son,     first^  second,  third,  fourth,  fifth,  and  all  and  every  other 

might  raise  ^^  daughter  and  daughters  of  his  said  son  James  Haughton 
money  for  portions: — Held,  that  the^rif  son  of/-  if.  L.  took  no  estate  under  the  will. 
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Langsion,  successively,  in  tail  general;  remabder  (o  the        1897. 

use  of  other  truste^es  for  the  term  of  99  years  upon  the     J^^"^^"^ 

Langstov 
trusts  thereinafter  mentioned ;  remainder  to  the  use  of  tea*  v. 

tator's  eldest  daughter,  Maria  Sarah  Langston,  and  her        ^oj.^ 

assigns,  for  life,  without  impeachment  of  waste ;  remainder 

to  the  use  of  trustees  during  the  life  of  the  said  Maria  Sarah 

Langiiam,  upon  trust  to  preserve  contingent  remainders; 

remainder  to  the  use  of  the^^raf ,  second,  third,  fourth,  fifth, 

and  ail  and  every  other  the  son  and  sons  of  testator's  said 

daughter,  successively,  in  .tail  male;  remainder  to  other 

trustees  for  the  term  of  600  years  upon  the  trusts  therein* 

after  mentioned ;  remainder  to  the  use  of  the^Srs^,  second, 

third,  fourth,  fifth,  and  all  and  every  other  the  daughter 

and  daughters  of  the  said  Maria  Sarah  Lamgston,  succea* 

sivdy,  in  tail  general ;  and  for  default  of  such  issue,  like 

remainders  with  like  attendant  terms  to  the  use  of  testan 

tor's  daughters,  Elizabeth  Catherine  LangUon,  Carolmt 

hangUen,  Agatha  Maria  Sophia  Langston,  HenriMa  Maria 

Lamgsiw%,  and  their  issue  respectively ;  remainder  to  the 

testator's  sixth  and  other  daughters  thereafter  to  be  bom, 

successively,  in  tail   geperal;    reo^ainder  to  the  use  of 

other  trustees  for  the  torn  (^  IdOO  years,  upon  the  trusts 

thereinafter  mentioned  ;  remainder  to  the  use  of  testator's 

sister,  Sarah,  the  wife  of  Peter  Cazi/ilet,   Esq.,  in  fee. 

And  the  said  testator  did  by  his  said  will  declare,  that 

the  said  term  of  500  years  was  upon  trust  that  the  trustees 

thereof,  in  case  there  should  be  no  son  of  the  boAf  (tfhie 

said  son  James  Haughton  Langston,  should  by  mortgage 

or  sale  of  the  premises  comprised  in  the  said  term,  raise 

money  for  additional  portions  and  for  maintenance,  as 

therein  mentioned.     And  the  said  testator  did  by  his  said 

wiH  declare,  that  the  said   term  of  99  years  was  upon 

trust,  that  the  trustees  thereof,  tit  case  there  should  be  no  son 

t^the  body  of  his  said  son  James  Haughton  Langston^  should 

levy  and  raise  such  sum  and  sums  ot  money  for  portions  as 

therein  mentioned.    And  the  said  testator  did  by  bis  said 

will  declare,  that  the  said  term  of  600  years  was  upon  trust 
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that  the  trustees  thereof,  incase  there  should  be  no  son  of  the 
body  of  his  said  son  James  Haughton  Langston,  should 
raise  such  sum  and  sums  of  money  for  portions  as  therein 
mentioned.  And  the  said  testator  did  by  his  said  will 
declare,  that  the  said  term  of  700  years  was  upon  trust  that 
the  trustees  thereof,  in  case  there  should  be  no  son  or  daugh- 
ter of  the  said  James  Haughton  Langston,  should  raise  such 
sum^  and  sums  of  money  for  portioAs,  as  therein  mentionied. 
And  the  said  testator  did  by  his  said  will  declare,  that  the 
said  term  of  800  years  was  upon  trust  that  the  trustees 
thereof,  in  case  there  should  be  no  son  of  the  said  James 
Haughton  Langston,  should  raise  such  sum  and  sums  of 
money  for  portions  as  therein  mentioned.  And  the  said 
testator  did  by  his  said  will  declare,  that  the  said  term  of 
900  years  was  upon  trust  that  the  trustees  thereof,  in  case 
there  should  be  no  son  of  the  said  James  Haughton  Langston, 
should  raise  such  sum  and  sums  of  money  for  portions  as 
therein  .  mentioned.  And  the  said  testator  did  by  his  said 
will  declare,  that  the  said  term  of  1000  years  was  upon 
trust  that  the  trustees  thereof,  in  case  there  should  be  no  son 
of  the  said  James  Haughton  Langston,  should  raise  such 
sum  and  sums  of  money  for  portions  as  therein  mentioned. 
And  the  said  testator  did  by  his  said  will  declare,  that  the 
said  term  of  1500  years  was  upon  trust  that  the  trustees 
thereof,  in  case  there  should  be  no  son  of  the  said  James 
Haughton  Langston,  should  levy  and  raise  such  sum  and 
sums  of  money  as  therein  mentioned  for  the  purposes 
therein  also  mentioned.  And  in  the  said  testator's  will  is 
contained  a  power  or  proviso,  authorising  his,  the  said  tes- 
tator's, said  son,  James  Haughton  Langston,  from  time  to 
time,  during  his  life,  in  case  there  should  be  any  child  or 
children  of  his,  the  said  James  Haughton  Langston's  body 
lawfully  begotten,  other  than  and  except  an  eldest  or  only 
son,  to  charge  portions  as  therein  mentioned.  And  in  the 
said  will  is  contained  a  proviso,  that  in  case  the  said  testator* s 
said  son,  James  Haughton  Langston,  should  die  under  the 
age  of  21  years,  and  there  should  be  no  son  or  daughter  of  his 
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body  living  at  his  decease;  or  being  such,  if  all  such  sons        1827. 
should  die  under  21  years  of  age^  and  all  such  daughters 
should  die  under  that  age  and  unmarried ;  then  the  trustees 
of  the  said  will  should  be  possessed  of  certain  stocks  or 
funds  therein  mentioned,  upon  the  trusts  therein  contained. 

The  said  John  Langston,  the  testator,  departed  this  life 
in  February,  18 12,  leaving  the  said  James  Haughton  Lang-- 
ston,  his  only  son  and  heir-at-law,  (then  a  minor,)  and 
several  daughters,  him  surviving,  having  previously  made 
three  codicils  to  bis  said  will,  the  last  of  which  bears  date 
in  December,  1811,  but  none  of  them  making  the  least 
variation,  or  in  any  manner  affecting  the  above  mentioned 
limitations  of  his  real  estates. 

The  said  James  Haughton  Langston  attained  the  age  of 
21  years  in  May,  1817,  and  since  that  time  intermarried, 
and  has  issue  by  his  wife  two  sons,  viz.  Henry  Langston, 
his  eldest  and  first  bom  son,  and  Edward  Langston,  his 
second  bom  son. 

The  question  for  the  opinion  of  the  Court  was,  whether 
Henry  Langston,  ihe  first  son  of  the  testator's  son,  James 
Haughton  Langston,  took  any  estate  under  the  said  tes*^ 
tator's  will. 

Shadwell,  for  the  plaintiff.  The  eldest  son  of  James 
Haughton  Langston,  the  testator's  eldest  son,  took  an 
eistate  tail  in  remainder  under  the  will.  The  Court  must 
look  at  the  whole  will,  in  order  to  arrive  at  the  true  con- 
struction of  any  particular  part  of  it.  The  limitation  to  the 
sons  of  the  testator's  eldest  son  contains  express  words  of 
gift,  and  a  sufficient  description  of  the  persons  meant  to 
take,  among  whom  it  is  clear  from  the  whole  of  the  will 
that  the  eldest  son  was  intended  to  be  included.  In  the 
specific  enumeration  of  the  second  and  other  sons,  the  frst 
undoubtedly  is  omitted ;  but  the  subsequent  general  words 
supply  that  omission,  for  they  are  *'aU  and'ev^ry  other  son 
and  sons."  Those  words  must  have  been  intended  to  com- 
prehend all  sons,  whether  previously  enumerated  or  not; 
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IStr.  and,  taken  in  tbtir  ordinary  grammatical  sense,  they  do 
in  point  of  fact  comprehend  dll  the  sons;  which  they 
could  not  do  unless  they  included  the  first,  though  omitted 
in  the  enaraeratioB.  IBayUy,].  Is  it  not  one  rule  of 
constnietioa  that  where  a  specific  enumeration  begins 
with  inferior  persons,  subsequent  general  words  will  not 
include  superiors  ?  It  is  so  with  respect  to  acts  of  parliap 
nsent ;  (a)  does  not  the  rule  apply  here  i]  It  is  submitted 
that  it  does  not.  The  principle  upon  which  it  applies  to 
statutes  is,  that  such  a  construction  is  consistent  with  the 
intention  of  the  legislature  (&) ;  here  such  a  construction  is 
inconsistent  with  the  evident  intention  of  the  testator.  His 
intention  clearly  was  that  the  eldest  son  should  take,  for 
(here  are  no  words  expressly  providing  that  he  shall  not 
take.  {^Bt^ley,  J.  Perhaps  the  strongest  way  in  which  you 
can  put  your  argument  is  to  say  that  this  limitation  conusts 
of  two  clauses.  But  even  then,  the  seccmd,  third,  fourth, 
and  fifth  sons  would  take  first  under  the  first  clause,  and 
the  first,  sixth,  and  other  sons  would  take  afterwards  under 
the  second  dause.]  In  answer  to  that  difficulty  it  may  be 
observed  that  the  order  of  the  limitations  is  not  the  only  cri- 
terion for  the  true  construction  of  the  will,  and  that  At 
Court  may  transpose  the  two  clauses  in  this  case,  in  order  to 
^ectuate  the  intention  of  the  testator.  There  is  not  one 
other  limitation  in  the  will,  numerous  as  they  are,  in  which 
the  first  child,  whether  son  or  daughter,  is  not  expressly 
mentioned ;  that  shews  that  it  was  omitted  in  this  limitation 
merely  by  mistake.     If  there  had  been  a  first  son  born  and 

(a)  **  A  statute,  which  treats  of  and  bishops  being  of  a  still  higher 

things  or  persons  of  an  inferior  order. ''S  B/a.    Comni.  88, 18  £d.; 

nmk,  cannot  by  any  general  mords  JrehlMap  of  Canterhuty*$  cmb,  2 

ha  e%unded  to  those  of  a  svperior.  Ca.  Rep.  46. 
jSo  a  statute  (IS  £/m(.c.  10.)  treat-         (^)  Professor  Christian^  in  his 

ing  of  *  deans,  prebendaries,  par-  note  to  the  above  passage  in  the 

sons,  f  Icars,  and  others  bavi  ng  spi-  CommeBtarieSytakes  the  same  view, 

litoal  promelieii,'  is  held  not  to  and  n^a^  <<  This  osoatniction  must 

egLWod  to  bishops,  though  they  be  presmed  to  be  most  conform- 

have  spiritual  promotion,  deans  able  to  the  intention  of  the  l^sla- 

being  Uie  highest  persons  named!,  ture.^ 
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no  other,  this  limitaUon  would  fail  altogether,  if  liie  firat  latr. 
son  does  not  take  under  it.  In  one  of  the  provisoes  of  the 
wU\,  the  testator  in.  express  terms  anticipates  the  existence  "^""^ 
of  an  eldest  son,  which  seems  to  be  uaaccountable^  unless  ^^^' 
he  intended  such  eldest  son  to  take  under  the  will.  The 
present  case  is  very  similar  to  that  of  Doe,  d*  Le  Chevalier  y. 
HatkwaUe  (a).  There  A*  devised  to  S.  D.  for  life,  re- 
mainder to  his  first,  s^ond,  thirds  fourth,  fifth,  sixth,  and  other 
aons,  in  tail  male,  according  to  seoiorit;y  of  age  and  priority 
of  birth,  remainder  to  his  first,  t(c.»  and  other  daughters  in 
tail  general ;  remainder  to  G.  //.  the  eldest  son  of  J.  H., 
for  life*  remainder  in  strict  settlement  to  his  first  and  other 
aoos  in  tail  male,  and  first  and  other  daughters  m  tail 
general}  with  like  limitations  as  to  S.  D.;  iiemaiiiderto 
S*  H.,  the  second  son  of  Jp  Jin  for  life,  remainder  to  his 
first  and  other  sona  and  daughters  in  strict  settleasent; 
remainder  to  «/» H»  the  third  son  of  J«  H*  for  life*  remainder 
to  his  first  and  other  sons  and  daughters  in  strict  settlement, 
with  similar  limitations.  J.  /i.  was  the  second  son,  and 
S.  H.  the  third.  It  was  held,  that  S.  H.  being  rightly 
named,  was  entitled  to  take>  although  wrongly  described 
in  the  will  as  being  the  second  son  of  J.  JFf.  \^Baylnff  J. 
There  was  a  palpable  misdescription  of  the  devisee  in  that 
ease.]  Which  was  matter  of  mistake*  and,  therefore*  held 
not  to  vitiate.  Here  there  is  a  palpable  mistake  also,  in 
the  omsiwm  of  the  word  JirM,  which  ought  not  to  defeat 
the  limitation,  especially  as  it  is  clear  from  other  parts  of 
the  will  that  th«  first  loq  wa9  intended  to  take. 

Home,  contr^.    It  lies  upon  the  plaintiff  to  prove  the 

(^)  4  Jtfoore,  a04,  the  ouiri^al  circniiiMtMcts,  wu  a^BnisaiUe  to 

note  of  which  report  is  cojpied  ioto  yhew  whether  he  had  mialsheQ  the 

the  text.    S-  C,  not  S,  P.,  3  B.  &  name  of  the  devisee  or  not;  and 

A.  632.    The  marginal  note  of  the  that,  qpoii   such  evidence  beipg 

latter  report  deserihes  the  devise  given,  ^e  jury  mig^t  find  the  fact 

nearly  ia  di^  seaie  tems  as  the  whedier  the  mistake  of  the  tettar 

former,  but  concludes   thus  ;<-  tor  was  in  the  name  or  the  de- 

"  Held,  that  evidence  of  the  state  scription  of  the  devise?.'^ 
of  the  testator's  family,  and  other 
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affirmative  of  the  question  propounded  by  the  case.  He 
must  shew  that  the  will  contains  a  devise  to  the  eldest  son. 
But  the  will  contains  no  such  devise.  It  does  contain  a 
devise  to  the  second  and  other  succeeding  sons ;  but  it  stu* 
diously  avoids  any  devise  to  the  first  son.  The  limitation 
in  question  is  the  first  that  occurs  in  the  will,  and  the  eldest 
son  would  doubtless  have  been  named  there,  if  the  testator 
had  intended  to  name  him  at  all.  But  he  is  never  named 
in  the  will,  at  least  as  a  devisee,  for  the  allusion  in  the 
proviso  to  an  eldest  or  only  son  is  with  a  wholly  different 
view.  It  is  said  that  the  omission  was  unintentional,  and 
that  the  testator  intended  to  make,  and  seems  to  have 
thought  that  he  had  made,  provision  for  the  first  son.  But 
he  has  not  made  such  provision,  and  the  Court  cannot 
make  it  for  him.  The  Court  cannot  make  a  will  for  the 
testator  either  in  whole  or  in  part ;  nor  introduce  into  the 
will  the  name  of  a  devisee  not  inserted  by  the  testator,  which 
they  are  asked  to  do  to  day ;  for  that  would  be,  in  part,  to 
make  a  will  for  him.  The  case  cited  on  the  other  side  is 
very  distinguishable  from  the  present.  There  the  testator 
had  made  a  palpable  mistake  in  the  description  of  a  person 
whom  he  had  named  in  his  will,  and  evidently  intended  to 
take  under  it.  Here  the  eldest  son  is  entirely  omitted  in 
the  first  limitation,  and  the  mention  of  the  first  son  in  all 
the  other  limitations  rather  tends  to  the  presumption  that 
the  omission  in  the  first  was  not  accidental  or  unintentional. 

ShadweU,  in  reply.  No  answer  has  been  given  to  the 
argument  originally  advanced  on  the  part  of  the  plaintiff, 
•namely,  that  the  first  limitation  contains  a  devise  to  all 
sons,  necessarily,  therefore,  including  the  first.  Giving  to 
the  words  ''  all  and  every  other  son  and  sons*'  their  natural 
and  ordinary  import,  they  as  clearly  and  necessarily  include 
the  first  as  the  sixth,  for  neither  of  them  is  specifically 
mentioned.  [Littledale,  J.  "All  and  every  other"  may 
have  been  meant  to  apply  only  to  sons  born  after  the  fifth, 
and  may  have  been  introduced  merely  to  prevent  the  neces- 


HILARY  TERM,  VII  AND  VIII  GEO.  IV.  305 

sity  of  enumerating  one  by  one  all  the  sons  that  might  by  is^. 
possibility  be  born.]  It  seems  a  narrow  mode  of  construc- 
tion to  limit  words  so  very  large  and  general  to  persons 
inferior  in  order  of  birth  to  those  previously  specified.  The 
statute  13  Eliz.  c.  10,  which  is  given  in  the  books  as  an 
instance  of  the  rule  of  construction  mentioned  by  the  Court, 
does  not  contain  the  words  "  all  and  every  other/'  but 
merely  the  word  '' others"  (a),  which  is  a  very  important 
distinction,  and  removes  the  applicability  of  the  rule  to  this 
case«.  Unless  the  word  ''all"  is  erased  from  the  will,  it  is 
impossible  to  say  that  the  first  son  is  not  included  as  well 
as  the  sixth,  who  it  is  admitted  is  included. 

The  Court  took  time  to  consider  of  the  case,  and  after- 
wards sent  the  following  certificate  to  the  Master  of  the 
Rolls:— 

*'  This  case  has  been  argued  before  us  by  counsel.  We 
have  considered  it,  and  are  of  opinion  that  the  said  Henry 
Langston,  the  first  son  of  the  said  James  Haughton  Lang- 
stonj  did  not  take  any  estate  under  the  said  will. 

J.  Bailey. 

G.  S.  HOLROYD. 

J.  LiTTLEDALE  (6)." 

(a)  Antey  302,  (a).  son  Jame$  Haughton  Langtton^ 
(6  )  Upon  receiving  this  certifi-  took  an  estate  in  tail  male  under 
cate,  the  then  Master  of  the  Rolls,  the  said  will,  eipectant  on  the  de- 
Sir  JoAn  ileacA,  who  had  succeeded  cease  of  his  father  the  said  Jamet 
Lord  Gifford,  by  whom  the  case  Haughton  Langiion!*  The  case 
was  sent  to  this  Court,  directed  a  sent  to  the  Court  of  Common  Pleas 
case  to  be  sent  for  the  opinion  of  set  forth  the  will  much  more  folly 
the  Court  of  Common  Pleas, "  whe-  than  it  was  set  out  in  the  case  sent 
ther  Henry  Langston,  the  first  son  to  this  Court.  See  the  variations 
of  the  testator's  son  Jamet  Hough'  between  the  two  as  pointed  out  in 
ton  LangMton,  took  ttny  and  what  Xaii^i/on  v.  Pofe,  1  Tamlyn's  Chan- 
estate  under  the  said  testator's  eery  Cases,  128;  see  also  the  re- 
will ;"  and  the  Judges  of  that  Court  port  of  the  case  in  the  Court  of 
certified  that  they  were  of  opinion.  Common  Pleas,  5  Bingh.  228. 
'f  that  the  said  Henry  Langston,  Upon  receiving  the  latter  certifi- 
the  first  son  of  the  said  testator's  cate,   the  Master  of  the  Rolls, 
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pnticipallj,  it  should  seem,  for 
the  fNirpo0e  of  enftbliiig  the  parties 
to  carry  the  cause  to  the  House 
of  Lords,  (See  1  Tamlyn*s  Chan- 
cery Cases,  1S3,)  came  to  an  im- 


mediate decisioii  upon  the  caSe^ 
adopting  the  opinion  of  the  Court 
of  Common  Pleas.  Tbe  cause  is 
now  (JuMy  18S0)  before  the  House 
of  Lords. 


January  26. 

A  debtor  ap- 
pointing a  time 
and  place  to 
meet  and  pay 
his  creditor, 
and  failing  to 
keep  the  ap- 
pointment, 
roust  be  pre- 
sumed, in  the 
absence  of  evi- 
dence to  the 
contrary,  to 
have  absented 
himself  with 
intent  to  delay 
his  creditor, 
and  thereby 
commits  an 
act  of  bank- 
ruptcy; and  in 
an  action  by  a 
bankrupt 
i^inst  his  as* 
signees  to  try 
the  validity  of 
the  commis- 
sion, the  plain- 
tiff must  give 
evidence  to 
rebut  the  pre- 
sumption, or 
he  cannot 
maintain  the 
action. 


WioG£Bv.  Browning  and  another  (aX 

Trover,  by  a  bankrupt  against  his  asatgneea;  At  the 
trial  before  Abbtftt,  C.  J.  at  the  London  adjoamed  sittings 
after  last  term,  the  only  question  was,  whether  the  bank*- 
rupt,  who  had  brought  this  action  to  try  the  validity  of  his 
commission,  had  committed  an  act  of  bankruptcy.  It  ap- 
peared that  in  1823  a  creditor  met  the  plaintiff  at  Exeter, 
and  pressed  him  for  payment  of  his  debt.  The  plaintiff 
said  he  could  not  pay  then,  but  promised  to  meet  the  ere-* 
ditor  at  the  Globe  Inn  the  same  evening.  The  creditor 
waited  at  the  Globe  Inn  all  that  evening,  and  the  whole  of 
the  next  day,  but  the  plaintiff  never  came.  He  then  went 
to  the  inn  usually  frequented  by  the  plaintiff,  but  could  not 
find  him  there.  The  plaintiff  produced  no  evidence  to 
shew  why  be  had  broken  the  appointment.  The  Lord 
Chief  Justice  intimated  that  he  should  leave  it  to  the  jury 
to  say  whether,  in  the  absence  of  any  other  explanation  of 
the  plaintiff's  conduct  in  breaking  his  appointment,  they 
believed  his  motive  was  to  delay  his  creditor,  adding,  that 
if  the  jury  should  be  of  that  opinion,  he  considered  an  act 
of  bankruptcy  would  be  made  out.  Upon  this  suggestion, 
the  plaintiff's  counsel  submitted  to  a  nousait. 

Scurlett  now  moved  for  a  rule  nisi  for  a  new  trial.  The 
learned  Judge's  direction  to  the  jury,  for  it  may  be  con- 
sidered such  in  effect,  was  erroneous  in  point  of  law.  The 
mere  circumstance' of  a  debtor  failing  to  keep  an  appoint- 
ment for  the  payment   of  a  debt  does  not  amount  to  an 

{a)  This  case  was  decided  before  the  full  Court  in  HiUay  term,  on 
the  day  it  bears  date. 
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act  of  baukruptcyj  unlesa  there  is  also  evideDCe  to  shew  18e7« 
that  his  intent  is  to  delay  bis  creditor*  That  was  expressly 
decided  in  the  recent  case  of  Tucker  Vt  Jtma  {a),  and  the  '  *«r 
obsenrations  of  Best,  C.  J.  ia  that  case^  shew  that  the  de-  ^^^w** 
cision  was  fOHidad  in  nsason,  and  that  it  ought  to  govern 
the  present  case.  His  lordship  said, ''  The  intent  to  delay 
a  creditor,  (which  is  proof  of  fraud  or  insolvency,)  is  the 
essence  of  the  act  of  bankruptcy,  which  this  person  is  sup« 
posed  to  have  oominitted.  There  was  not  even  primAfaeie 
evidence  of  such  an  intent.  It  was  only  proved 'that'  he 
made  an  appointment  with  a  creditor  to  meet  him,  and 
that  he  did  not  keep  that  appointment*  If  ajury  could, 
without  more  evidence,  presume  that  he  broke  his  engage* 
ment  to  delay  his  creditor,  there  are  very  few  in  the  coa»' 
mercial  world  that  could  be  assured  they  were  not  bank- 
rupts. It  has  been  insisted  that  this  proof  was  sufficient  to 
call  on  the  other  side  to  shew  that  something  had  occurred 
to  prevent  the  supposed  bankrupt  from  keeping  his  en- 
gagement, and  so  rebut  the  inference  of  an  intention  to 
delay  a  creditor.  An  inference  must  be  raised  before  it 
can  be  required  that  it  should  be  rebutted.  When  once  a 
man  has  committed  an  act  of  bankruptcy,  he  cannot  be 
relieved  from  it  until  he  has  discharged  every  debt  which 
he  then  owed.  A  docket  might  be  struck  against  him 
when  it  was  too  late  to  trust  to  his  own  memory,  much  less 
to  prove  by  witnesses  what  had  induced  him  not  to  keep 
his  appointment;  and  thus  he  and  his  family  might  be 
ruined  by  a  circumstance  that  had  been  occasioned  by  for- 
getfulness,  accident,  or  necessity.''  Here  there  was  no  evi- 
dence whatever  to  shew  that  the  plaintiff  had  failed  in 
keeping  his  appointment  with  any  intent  to  delay  the  cre- 
ditor. 

Per  Curiam. — The  question  of  intent,  in  a  case  and 
under  circumstances  like  the  present,  is  a  question  of  fact 
within  the  province  of  the  jury  to  decide.    A  creditor,  with 

(a)  8  Bingh.  2;    S,  C.  nom.  Toleman  v.  Jonet,  9  Moore,  24« 
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1897.        whom  suck  an  appointment  is  made,  4;annot  be  supposed 

^'^^^'^"^       to  knowj  or,  consequently,  to  have  the  means  of  proving, 
WiDGER         ,  ...  ,    ,  -  , 

9.  what  particular  circumstance  had  occurred  to  prevent  the 

BaowMiNo.  debtor  from  keeping  his  engagement.  But  that  is  within 
the  knowledge  of  the  debtor,  and  it  is  incumbent,  there- 
fore, on  him  to  prove  it,  and  thereby  to  rebut  the  inference 
which,  in  the  absence  of  such  proof,  a  jury  may  think  proper 
to  draw.  Where  no  explanation  is  given,  it  is  difficult  to 
imagine  what  inference  a  jury  can  draw  from  the  fact  of  the 
debtor  breaking  such  an  appointment,  but  one,  namely, 
that  he  n^lected  to  keep  the  appointment  because  he  in- 
tended to  avoid  paying,  or  in  other  words,  to  delay,  the  cre- 
ditor with  whom  he  made  it.  The  direction  in  this  case» 
therefore,  was  correct,  and  the  rule  prayed  for  cannot  be 
granted. 

Rule  refused. 
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'        The  King  v.  The  Bristol  Dock  Company.  Saiurday, 

Mandamus  to  the  defendants  to  compel  them  to  quake  j^  ,.^m,^  ^g 

certain  alterations  and  amendments  in  the  sewers  of  the  •  mandamus 

denying  tti6 
City  of  Bristol.    The  writ,  after  reciting  part  of  the  statote  maitera  of  the 

43  Geo.  5,  c.  140,  by  which  the  defendants  were  empow-  ^J^wito  is 

ered  to  make  a  floating  dock,  &c.,  proceeded  as  follows : —  ill. 

"  And  it  was  in  and  by  the  said  act  further  enacted,  'that  it  pariiameorau- 

should  and  might  be  lawful  for  the  directors  of  the  said  thorised  the 

;         ,  -    -  J     ,  BriHolDotk 

company,  at  the  charge  of  the  company,  and  they  were  Company  to 

thereby  authorised  and  required,  to  form  and  complete  a  f^^'j®  jJ^ 

common  sewer  from  a  certain   place  called  Castle  PU/,  and  required 

through  Bread  Street  and  Jvon  Street,  or  the  streets  or  ^^^l^HH^^ 
^        ^  ^  a  commoo 

lands  adjoining,  or  near  adjoining,  thereto,  into  the  river  sewerioaoeito 

Avon,  above  a  certain  dam  directed  by  the  said  act  to  be  JJJJ^  auTto**"* 

made  at  Temple  Meads,  and  also  to  form  and  complete  ^^^^  ^^  ^ 

collateral  sewers  leading  thereto,  and  to  alter  the  then  pre*  or  any  of  the 

sent  sewers  of  the  said  city  of  Bristol,  so  and  in  such  J^TTtT^^'^ 

maooer  that  the  greater  part  of  the  sewage  there  discharged  mouths,  so 

into  the  river  Avon  above  Bristol  Bridge  might  be  carried  ^JJiJ  be  dis- 

off,  and  not  permitted  to  mix  with  the  water  in  the  floating  chaij^  con* 

harbour,  and  also,  to  alter  and  reconstruct  all  or  any  of  the  derthetnrface 

sewers  of  the  said  city  at  the  mouths  thereof,  so  and  in  such  ^^"V^^  *° 

tne  banxHtr. 
manner  that  the  sewers  might  be  discharged  considerably  and  also  to 

under  the  surface  of  the  water  in  the  said  floating  harbour;  JTjw'liter*. 

and  also  to  make  such  other  alterations  and  amendments  timu  amd 

in  the  sewers  of  the  said  city  as  might  or  should  be  neces-  -^  ^^  sewers 

sary  in  consequence  of  the  floating  of  the  said  harbour :'  as  should  be 

And  whereas  we  have  been  given  to  understand  in  our  court  consequence 

before  us,  that  by  virtue  and  in  pursuance  of  the  said  act  pf  the  floating 
.  .  '  harbour.    The 

and  of  certain  other  acts  of  parliament  made  and  passed  sewera  con- 
structed under 
the  water  of  the  floatii^  harbour  became  a  nuisance  to  the  neigMioorfaood : — Held, 
that  mandamus  would  he  to  compel  the  company  under  the  words,  **  other  alterations 
and  amendments,'*  to  construct  a  new  sewer,  without  carrying  it  under  the  floadng 
harbour,  eveii  at  the  expense  of  purchasing  land  adjacent.  A  mandamus  *'  to  make 
such  alterations  and  amendments  in  the  sewers  as  were  necessary  in  consequeooe  of 
the  floating  of  the  harbour^  is  sufficiently  specific,  the  mode  of  remedyinf^  the  evil  being 
left  by  paniament  to  the  discretion  of  Im  company. 

VOL.  IX.  Y 
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respectively  for  altering  and  amending  the  same,  and  ex- 
Thp  Kino      tending  the  powers  and  provisions  thereof,  the  said  floating 
'       ^-  harbour  in  the  said  first  mentioned  act  has  been  made : 

'  '  Doci  Co»  And  whereas  we  have  also  been  given  to  understand  in  our 
said  Court  before  us,  that  in  consequence  of  the  floating 
of  the  said  harbour,  as  by  the  said  act  is  mentioned  and 
directed,  divers  noxious  and  unwholesome  smells  and 
stenches  have  been  for  a   long  time  past   and   still    are 

.  ;  emitted  and  sent  forth  from  the  sewage  discharged  into  the 

said  floating  harbour,  and  from  the  waters  dammed  up 
therein,  and  the  air  there  hath  thereby  become  and  still  is 
greatly  corrupted  and  infected,  and  that  divers  alterations 
and  amendments  in  the  sewers  of  the  said  city  of  Bristol 
have  become  and  still  are  necessary  in  consequence  of  the 
floating  of  the  said  harbour,  and  that  application  haCh  been 
made  to  you,  the  said  company,  by  and  on  behalf  of  divers 
of  our  liege  subjects  inhabiting  and  dwelling  within  the  said 
city,  and  near  to  the  said  floating  harbour,  to  make  such 
alterations  and  amendments  in  the  sewers  of  the  said  city  as 
have  so  become  and  are  necessary,  in  consequence  of  the 
floating  of  the  said  harbour,  as  aforesaid,  but  that  you,  the 
said  company,  well  knowing  the  premises,  but  not  regard- 
ing your  duty  in  this  behalf,  have  altogether  neglected  and 
refused,  and  still  do  neglect  and  refuse  to  make  any  such 
alterations  and  amendments  as  aforesaid,  in  contempt  of  us, 
and  to  the  great  discomfort,  prejudice,  and  inconveniencie 
of  divers  of  our  said  subjects  inhabiting  and  dwelling  within 
the  said  city,  and  near  to  the  said  floating  harbour  as  afore- 
said :  And  whereas  they  have  humbly  besought  us  that  a  fit 
and  speedy  remedy  may  be  provided  in  this  respect,  we, 
being  willing  that  due  and  speedy  justice  should  be  done 
in  ttie  premises  as  -it  is  reasonable,  do  command  you,  the 
said  Bristol  Dock  Company,  that  you  do  without  delay 
make  and  cause  to  be  made  all  such  alterations  and  amend- 
ments in  the  sewers  of  the  said  city  as  have  become  and 
are  necessary,  in  consequence  of  the  floating  of  the  said 
harbour,  or  that  you  shew  us  cause  to  the  contrary  there- 
of," &c. 
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To  tbe  above  writ  the  followiog  return  was  made  by  the 
defendants :  "  We,  the  Bristol  Dock  Company^  most 
humbly  certify  to  our  Lord  the  King,  that  after  the  passing 
of  the  said  Acts  of  Parliament,  and  before  the  issuing  of  Dqck  Co? 
the  said  writ,  we  did  in  due  manner  form  and  complete  the 
said  common  sewer  from  the  said  place  called  Castle  Pill, 
through  Bread  Street  ^nd^jlvon  Street,  in  the  streets  and 
lands  adjoining,  or  near  adjoining  thereto,  into  the  river  Avor^ 
above  the  said  dam,  directed  by  the  said  first^mentioned  act 
to  be  made  at  Temple  Meads,  and  did  form  and  complete 
collateral  sewers  leading  thereto,  and  did  then  alter  the 
then  present  sewers  of  the  said  city  of  Bristol,  so  and  in 
such  manner  that  the  greater  part  of  the  sewage,  at  the  time 
of  passing  the  said  first-mentioned  act  of  parliament,  dis^ 
charged  into  the  river  Avon  above  Bristol  Bridge  might  be 
and  was,  and.  is  carried  off,  and  not  permitted  to  mix  with 
the  water  in  the  floating  harbour ;  and  also  did  alter  and 
reconstruct  part  of  the  sewers  of  the  said  city  at  the  mouths 
thereof,  as  waf  requisite  and  necessary  to  be  done  in  that 
behalf,  so  and  in  such  manner  that  the  sewers  might  be,  and 
were,  and  are  discharged  considerably  under  the  surface  of 
the  water  in  the  said  floating  harl^our;  and  protesting  that 
no  other  alteration.  Qr  aoaendment  in  the  sewers  of  the  said 
city,  according  to  the  true  intent  aqd  ipeaning  of  the  said 
statute,  hath  beconie,  or  at  the  time  of  issuing  the  said  writ 
was,  or  hath  been,«ince,  or  now  is  necessary,  in  consequence 
of  the  floating  of  the. said  harbour;  nevertheless  we  do 
further  make  answer  and  certify  to  our  Lord  the  King,  that 
so.  long  as  the  said  sewers,  so  altered  and  reconstructed  as 
aforesaid,  shall  continue  to  be  discharged  under  the  surface 
of;  the  water  in  tbe  said  floating  harbour  according  to  the 
diMctiona  of  the  said  statute,  neither  the  nuisances  in  thc^ 
writ  of  our  Lord  the  King  mentioned,  nor  any  other  griev- 
ance arising  in  consequekice  of  the  floating  of  the  said  har- 
bour can  be  removed,  or  in  any  nianner  remedied  by  any 
alteratioo  or  amendment  whatsoever  of  the  same  sewers,  or 
of  any  other  sewers  whatsoever  of  the  said  city.    And  we 

Y  2 
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^^^*        do  further  certify  and  inform  our  Lord  the  Kbg^  that  if  the 
TbeKiMo     ^^'"^  nuisances,  or  any  other  grievance  arising  in  conse- 

^     «•  quence  of  the  floating  of  the  said  harbour  can  be  removed 

The  Bristol  ■•.    i  •  T  ^  •.  i    ■_ 

Doci  Co.     ^^  remedied  by  any  other  means  of  sewage^  it  can  only  be 

by  forming  and  completing  new  sewers  to  be  conducted  to 

and  discharged  at  some  other  and  different  place  or  places 

than  under  the  surface  of  the  water  of  the  said  floatiiig 

harbour;  and  we  do  further  certify  and  inform  our  Lord  the 

King  that  all  the  powers  and  authorities  given  to  us  by  the 

said  statute,  or  by  any  other  of  the  statutes  in  this  behalf 

inade  and  provided,  to  enter  upon  any  lands  and  tenements 

of  others  the  subjects  of  our  Lord  the  King,  for  the  purpoe 

of  constructing,  forming,  and  completing,  any  new  sewer 

or  sewers,  long  before  the  issuing  of  the  said  writ  of  pur 

Lord  the  King,  had  by  virtue  of  the  said  statutes  ceased 

and  determined,  and  that  we  had  not  before  the  issuing  of 

the  said  writ,  nor  have  we  now,  any  lands  nor  any  lawful 

power  or  authority  to  obtain  and  have  any  lands  by,^  through, 

or  under  which  any  new  sewer,  for  the  purpose  aforesaid, 

could  or  can  be  made,  formed,  and  completed/' 

-  W.  O.  Russell  for  the  crown.  The  return  to  thb  writ  of 
mandamus  is  bad  on  the  face  of  it,  and  a  peremptory  man« 
damns  must  go.  It  is  argumentative  and  evasive.  It  does 
not'  state  any  matters  of  fact  explicitly  and  distinctly  in 
answer  to  the  writ;  nor  does  it  admit  or  deny  that  the 
alterations  and  amendments  in  the  sewers  are  necessary  in 
consequence  of  the  floating  harbour.  In  Bac.  Abr»  Man^ 
damns  (I),  it  is  said,  that  "  the  return  to  a  mandamus  must 
be  certain  to  every  respect ;  therefore  it  is  said  not  to  be 
suflitient  to  offer  such  matter,  as  the  party  may  falsify  in  an 
liction,  but  also  such  matter  must  be  alleged  that  the  Court 
may  be  able  to  judge  of  it,  and  determine  whether  the 
party's  conduct  be  agreeable  to  law  or  not."  In  Rex  v. 
Lyme  Regisia),  Bul/er,  J.,  in  speaking  of  the  requisites  of 
a  return  to  a  writ  of  mandamus,  says,  ''  i  agree  that  in 
"      ■•  ^      '  .  (a)  poug,  J58.  ' 
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these  returns,  the  same  certainty  is  required  as  in  indict*        t8«7. 
ments,  or  returns  to  writs  of  habeas  corpus."    Now  here     ^hT^^ 
the  return  is  so  uncertain  on  the  face  of  it,  that  the  Court  v. 

cannot  judge  and  dispose  of  the  matter.  In  the  first  phice  ^^JJ^^q^^** 
it  begins  with  a  protestando  which  is  a  mode  of  drawing 
up  a  return  to  a  mandamus  quite  unprecedented.  If  this 
were  intended  as  an  admission  that  certain  repairs  are  neces* 
sary,  still,  it  being  indirect,  it  is  sufficient  to  vitiate  the 
return,  which  requires  every  matter  to  be  stated  in  the  most 
unqualified  manner.  Again,  the  return  proceeds  to  state, 
**  thai  80  long  as  the  said  sewers  so  altered  and  reconstructed 
as  aforesaid,  shall  continue  to  be  discharged  under  the  sur* 
face  of  the  water  in  the  said  floating  harbour,  according  to 
the  directions  of  the  said  statute,  neither  the  nuisances 
mentioned  in  the  writ,  nor  any  other  grievance  arismg,  &c. 
in  consequence  of  the  floating  harbour  can  be  removed,  or 
in  any  manner  remedied  by  any  alteration  or  amendment 
whatsoever  of  the  same  sewers,"  ice.  This  is  no  mqre 
than  a  conditional  allegation,  which  is  insufficient.  It  does 
not  shew  that  the  nuisance  can  be  abated  only  by  discharg- 
ing them  under  the  surface  of  the  floating  harbour.  The 
nuisance,  however,  is  in  fiict  admitted,  and  also  that  altera- 
tions in  the  floating  dock  are  necessary.  But  then  it  is 
averred  in  substance,  that,  supposing  it  to  be  true  that  the 
nuisance  does  exist  to  the  extent  complained  of,  still  the 
company  cannot  be  called  upon  to  abate  it,  so  long  as  the 
same  sewers  exist.  That  argument,  however,  cannot  avail 
the  defendants  when  reference  is  had  to  the  act  of  43  Geo,  3, 
c.  140,  8.  37,  by  which  it  will  appear  that  they  are  bound 
to  make  the  alterations  required.  That  section,  after  re- 
quiring the  company  to  make  obtain  alterations  in  the 
sewers  of  Bristol,  enacts,  **  and  also  to  make  such  other 
aUeraiions  and  amendments  in  the  sewers  of  the  said  city  as 
may  or  shall  be  necessary  in  consequence  of  the  floating  of 
the  said  harbour."  It  is  clear,  according  to  the  audtority  of 
Rex  v.  Hall  (cr),  that  the  words  ''  alterations  and  amend- 
(a)  9  D.  Sc  R.  241.     1  6.  &  C.  136. 
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•f627.        fiients"  include  die  making  of  new  sewers  if  oecessary;    lb 
^^^^^"^       that  case,  Abbott^  C.J.ykaid,  *' the  true  meatiing  of  i>atti*- 
^,  cular  wordd  in'  acts  of  parliament  is  to  be  found  not  so  modi 

ITte  Bristol  j^  ^  strict  etjikiological  propriety  of  ianguage,  nor  in  popular 
jEisagei  as  in  Uie  subject-matter  of  the  occa^on  in'^wfaich 
they  are  used|  as  connected  with  the  bhject  which  is  aoagfat 
to  be  attained/'  If,  dien^'oew  sewera  be  necessary  to 
remedy  this  nuisance^  the  'coitopany  have  power  to.  make 
Ibem  by  force  of  these  tirords,  inamnnehas  '^alteratioiiftand 
^nprovem^nts!'  comprehend'  tlibse  measures  which  are  r&i 
^uisite  to  theiewage'  of  the  city.  'The  object  4>f  the  act 
was  Id  guard  the  inhabltants^dgainst  the  introduction  ofia 
Borpance  by  means'  of  the-  floating  harbo«r»  It 'never  cooUl 
have  been  intended  that  Che  health  and  comfort  of  the  citi« 
zeniB  were  to  aniFer  for  the  benefit  of  the  compiiny's  lotereBtsi 
Th^  allegation  jn  the  return  that  the  company  '<  have  not  now 
any  lands  nor  any  lawful  power  oi^  authority  ito.  obtain 'and 
have  any  lands  by,  thrdtighi  x>r'ander  which  any  new  sewer 
for  the  purpose  aforesaid  could  o^  can  be  made,  formed^ 
and  completed/'  is  no' answer*  to  the  mandamus  or  any 
excuse  for  not  obeying  it,  ikiasmuch  asMt  is  not  ^saenUaily 
necessary  that  Itliey  should  have  the  soil  and  freehold  in  the 
lands  for'all  the  purposes  contemplated'  by  the  act  icrf  par- 
liament. This^Yidiple  is  fully  recognized  and  enforced 
by  the  cases  of  Hb//iV  v.  Goldfinch  (a),  and  Earl  cf  Port- 
more  V.  Bunn  (6)i  '  Suppose  the  sewers  under  the  floating 
harbour  were  presented  ^s  a  nuisance,  Would  it  be  ananswer 
to  the  presentment  that  the  company  were  unable  to  enter 
into  the  harbour  ahd  make  a  sewer  that  would  remedy  the 
evil  I  Surely  not.  If  the  defendants  bring  a  public  nuisance 
into  the  populous  city  of  Bristol,  it  is  incumbent  on  them 
to  find  a  remedy,  even  if  it  cast  upon  them  the  obligation 
of  purchasing  lands  for  this  purpose.  In  form  as  well  as  in 
substance  the  return  is  insufflcient,  and  a  peremptory  man- 
damus ought  to  go. 

(a)  2  D.&  R.  316;  1  B. & C.  905.    (6)  2  D. & R.  145;  1  B. & C.  694. 
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Maukp  coDtraU     First,  the  retarn  is  good  in  point  of  form: 
^ad  MibstaDce ;  apd,  secondly,  the  mandaums  is  itself  bad.     _    ^ 
As  to  the  objection  to  the  return  that  it  neither,  admits  nor  v. 

denies  that  .alterations  are  necessary,  that  is  not  tenable,  Dock  Co?^ 
because  the  return  at  least  shews  an  exclusion  of  a  conciu* 
sipn,  which  it  ia  competent  for  the  defendants  to  do« 
[Bay ley,  J.  Provided  you  be  not  concluded  by  the  statute.]. 
This  objection  is  mere  matter  of  form.  The  rules  of  pleads 
k)g  do  not  apply  to  returns  to  writs  of  mandamus*  [Abr 
bott,  C.J.  Do  you  mean  to  say  that  a  protestation  is  aa 
assertion?]  The  word  protesting  here  may  be  taken  ba 
synonimous  with  alleging.  Protesting  is  an  earnest  jussec-^ 
tioui  and  amounts  to  a  positive  denial.  Assuming  this  not 
to  be  so^  still  the  return  may  be  bad  as  to  part,  and  good  aa 
to  the  rest.  It  is  no  objection  to  such  a  return  that  it  doei 
not  afford  a  sufficient  answer  to  all  the  parts  of  the  writ* 
Though  it  may  be  shocking  to  the  ears  of  a  pleader  to. 
plead  doiiUe,  yet  the  return  to  a  mandamus  may  be  double. 
Rev  V.  the  Mayor  of  Cambridge  {a).  If  part  of  the  return' 
be  good  and  part  bad,  the  bad  part  does  not  hurt  that 
which  is  good.  However,  the  real  question  in  this  case  is^ 
whether  any  thing  which  has  been  suggested  to  be  neces- 
sary to  be  done  in  consequence  of  the  floating  harbour,, 
falls  within,  the  scope  of  the  worcb  ''  other.alterations  and 
amendments."  Now  it  is  denied  that  these  words  com- 
prehend the  making  of  new  sewers,  not  specifically  pointed 
out  by  the  statute.  Whatever  sewers  are  to  be  made 
must  be  conformably  to  the  directions  of  the  .act.  The  act 
throughout  specifically  points  out  what  sewers  shall  be 
made,  and  work  to  b^  done.  In  the  very  clause  in  question 
(:37th),  upon  which  the  argument  is  founded  on  the  other 
side,  the  direction  and  termini  of  the  new  sewers  thereby, 
authorised  to  be  made  are  particularly  pointed  out,  so  tliat 
the  sewage  shall  be  discharged  under  the  floating  hai4)our. 
This  does  not  give  the  defendants  any  power  to  take  the 
^wers  in  another  direction  from  that  pointed  out    Ad*. 

(a)  JJT.R.  456. 
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,1897.        Biitting  that  so  forced  a  construction  could  be  put  on  this 
^'^'^^      act,  still  the  defendants  have  no  power  to  purchase  lands. 
,;,  {Abbott,  C.  J.  1  see  there  is  a  clause  in  the  act  which  limits 

ifce  Bristol  ihe  clause  giving  a  power  of  compulsory  sale  ;  but  there  is 
nothing  to  shew  that  the  defendants  might  not  purchase  all 
lands  necessary  for  this  purpose.]  Still  it  lies  upon  the 
other  side  to  point  out  what  land  the  company  have  a  right 
to  take  and  do  the  thing  required  of  them.  {/Ibbott,  C.J. 
That  brings  the  case  back  again  to  the  construction  of  that 
one  sentence  in  the  37th  section,  ^'  add  also  to  make  such 
other  aheratitiHs  and  amendments  in  the  sewers  of  the  said 
city  as  'may  or-'shall  be  necessary  in  consequence  of  the 
floatmg  of  the'said  harbour/']  Then  the  writ  of  mandaiMn 
itself  is  bad,  and  must  be  quashed,  whatever  may  be  the' 
defect  of  the  return.  It  alleges  that  noxious  smells,  &e. 
arise  from  the  damming  up  of  the  water,  and  that  certain 
alterations  and  *  amendments  of  the  sewers  have  become 
necessary  in  consequence  of  the  making  of  the  floating 
harbour;  but  it  does  not  say  that  these  alterations  and 
amendments  have  become  necessary  in  consequence  of  the 
noxious  smells.  It  says  that  something  is  necessary  to  be 
done,  but  it  does  not  point  out  what.  The  company  are  at 
a  loss  to  conjecture  from  the  writ  what  alterations  and 
amendments  are  necessary.  No  request  to  do  particular 
specified  work  is  set  forth,  and  therefore  the  writ  itself  must 
be  quashed  for  uncertainty. 

>  Abbott,  C.  J* — I  am  of  opinion  that  this  return  must  be 
quashed,  and  that  a  peremptory  mandamus  must  be  awarded. 
I  shall  first  dispose  of  the  writ  itself,  for  if  that  be  bad  in 
form  or  substance,  then  the  sufficiency  of  the  return  will 
not  call  for  consideration.  The  writ  begins  by  reciting  the 
act  of  parliament  under  which  the  floating  harbour  was 
made;  and  then  states  that  his  Majesty  has  been  given  to 
understand  that  the  floating  harbour  has  been  made,  and  that 
in  consequence  of  the  floating  of  the  said  harbour  divers 
noxious  and  unwholesome  smells  have  been  and  still  are 
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emitted  froni.tbe  sewage  discharged  into  the  said  floating 
harbour,  and  that  the  air  there  hath  thereby  become  cor-     ^xi^e  Kiao 
rupted.  and  that  divers  alterations  and  amendments  in  the  «• 

sewers  of  the  city  of  Brtstoi  have  become  necessary  in  nocaCo. 
consequence  of  the  floating  of  the  harbour;  that  the  Dock 
Company  have  been  requested  to  make  such  alterations  and 
amendments  as  have  so  become  necessary,  but  have  neglected 
to  do  so;  and  then  the  writ  commands  them  to  make  such 
akerations  and  amendments.  Two  objections  have  been 
made  to  this  writ,  first,  that  although  it  recites  that  noxious 
and  miwholesome  smells  are  sent  forth  from  the  sewage 
discharged  under  the  floating  harbour  dammed  up,  and  that 
divers  akerations  are  necessary,  it  does  not  say  that  the 
alterations  are  necessary  in  consequence  of  the  sewage 
being  discharged  into  the  harbour.  Certainly  there  is  no 
direct  allegation  as  to  that,  but  I  think  the  writ  uses  lan- 
guage so  plain  that  no  man  can  misunderstand  it  The 
second  objection  is,  that  the  application,  to  the  corporation 
to  make  alterations  does  not  specify  what  particular  works 
are  required  to  be  done  to  remedy  this  nuisance,  and  that 
the  writ  itself  is  equally  uncertain^  which  it  is.  I  am  of 
opinion,  however,  that  such  specification  was  not  necessary, 
nor  even  proper,  to  be  made,  because  the  act  of  parliament 
gives  the  power  to  the  company  to  do  what  is  necessary, 
and  leaves  them  to  judge  in  the  first  instance  what  is  neces- 
sary, and  other  persons  have  no  right  to  deprive  them  of 
the  exercise  of  that  discretion.  It  appears  to  me,  therefore, 
that  the  writ  is  perfectly  sufficient,  and  is  in  form  adapted 
to  the  case  laid  before  the  Court.  The  next  question  is, 
whether  the  return  to  the  writ  is  sufficient.  Most  undoubt- 
edly it  is  perfectly  informal;  but  on  a  great  question  of  this 
kind  I  should  be  unwilling  to  determine  it  on  a  mere  matter 
of  form.  1  prefer  the  consideration  of  the  question  upon 
the  substance  rather  than  the  form.  The  substantial  and 
indeed  the  only  question  raised  upon  the  return  is,  as  to  the 
true  construction  and  meaning  of  tk^  37th  section  of  the 
43  Geo.  3,  c.  140,  for  the  latter  part  of  the  return  relaUng 
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iwn        tOflhe.ceamg  of  tbei  powers  given  to  the  coispany  certaioljE 
^^^      wiiot  warranted  by  the  act.    The  43d.8eqtion  applies  pnly 
V.  to  the  purchdfiie  of  laads^  and  the  ret^ro  does  not  s^y  that 

Dock  Co?^  the .  thing  required  Cannot  be  done  without  purchasing. 
Then  what  is  the  true  construction  of  the  37th  section? 
By; this  enactment  (passing  by  that  which  does  not  relate  tq 
the  .question  now  before  us^)  I  find  that  it  is  piade  lawful 
for  the  coippanyi  and  they  are  authorised  and  reqtiired,  to 
filter,  and  reconstruct  all  or  any  of  the  sewers  of  the  city  at 
the  mouths  thereof  so  and  in  suqh  nianner  that  the  sewers 
may, be  discharged  considerably  under  the  surface  of  the 
W^r  ift  the  floating  harbour; ''  and  also  to  make  such  other 
^^fitiom  and  amei^dments  in  the  sewers  as  may  or  sha)l  be 
necessary  in  con^e<|ueBce  ,of  the  floating.of  the  said  hfn**: 
bour.'^  It  is  extended  that  the,  company,  by  making  th^ 
sewers  to  be  discharged  jund^r  the  surface  of  the  water  Jn 
the  ^floating  harbour  jbave  done  .all  that  this  act  requires  them 
to  do,  and  that  they  cannot  be  compelled  to  do  more^.notr 
withstanding  the  power  of  making  such  other  alterations 
and  amendments  in  the  sewers  as  may  become  necessary  m 
consequence  of .  the  floating  of  the  harbour..  I^ow  if  that 
be;  so,;  then  the  latter  .part  of  the  clause  wpuld  become,  user 
less  and  inoperative.  Another  consequence  may  also^riae; 
namkely,  that  the  legislature  must  be, presumed  to  have  given 
the  company  power  to  stop  the. course  of  the  rivers  Avofk 
%nd.Fromef  and  to  keep  out. the  tide;  and  to  bave.prov^ded 
that  if  the  air  should  be  thereby  rendered  so  corrupt  as^.  to 
prove  unwholesome  to  all  the  neighbourhood,  still  the  ftui-; 
sauce  must  be  aljpwed  to  exist,  To  suppose  that  the  legisT 
lature  intended  to  give  such  a  power,  is  to  suppose  $)ome* 
thing  .so  outrageous  and  so  absiurd,  that  we  cannot  for  a 
moment  imagine  it  to  have  been  within  their  contempla- 
tion. We  must,  therefore,  give  the  act  such  a  construction 
(taking  it  altogether)  as  shall  exclude  such  a  supposition, 
and  prevent  it  from  doing  that  which  it  must  be  admitted 
would  be  so  highly  prejudicial  to  the  health  of  the  public.. 
It.  has  been  urged  also  that  the  sewers  are  at  all  events  to 
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be  dischoigeA.  into  the  £oaUng  liarbour ;  but  the  directiooy      ^f^|^ 
tbat  if  they  are  taken  ioto  the  floating  harbour  the  mouths     xheKiao 
•hall  be  carried  considerably  under  the  surface  of  the  waterj  _     *- 
IS  quite  consistent  with  a  power  to  carrj  them  elsewhere  ft     Dock  Co. 
uecessary*    I  am  cleurly  oF  opinion  that  the  construction 
I  have  put  lipon  the  act  is  the  true  one^ — that  the  writ  is 
suflkient,  and  the  return  bad,  iumI  donsequently  that  a  pe« 
reraptory  man(faimis  must  be  awarded. 

Bayley,  J^-^I  am  of  the  same  opinion.  For  the  rea-^ 
SOUS!  given*  by  my  Lord  Chief  Justice^  I  think  the  writ  ia 
sufficiently  certain  to  call  thb  attention  of  the  defendants  to 
their  duty  and  to  ilie  obligations  of  die  statute.  The  ques-' 
lion  then  is,  whether  the  return  to  it  is  sufficiently  certain, 
and  whether  the  defendants  have  given  a  legal  ground  of 
excuse  for  not  obeybg  it.  I  think,  according  to  the  audio^ 
dties  cited,  that  it -is  not  sufficiently  certain  in  point  of 
form.  It  is  argumentative  and  inconclusive,  aad  averring 
no  certain  matter  upon  which  the  Court  can  decide.'  Is  it 
good  in  substance,  though  not  in  form?  I  think  not.  This 
depends  upon  the  effect  of  the  act*  of  psuliament.  Thcl 
strongest  argument  in  favour  of  the  return  is,  that  the 
company  are  supposed  to  be  compelled  to  aHer  the  aewera 
so  that  they  should  be  -discharged  under  the  surface  of  the 
waters  in  the  floating  harbour.  '  Looking  at  tbc'  context  of 
the  act,  I  do  not  think  thdt  any  such  result  necessarily  flows 
from  it.  I  take  it  that  by  the  rule  of  construction  applicable 
to  acts  of  parliament,  if  there  are  several  words  importing 
power,  authority^  and  obligation  at  the  commencement  of 
Ik  clause,  containing  several  branches,  it  is  not  necessary  that 
each  of  those  words  should  be  applied  to  each  of  the  differ 
rent  branches  of  the  clause.  •  It  may  be  construed  reddendo 
90gula  singulis,  the  words  giving  power  and  authority  may 
be  applicable  to  some  branches,  those  of  obligation  to 
others.  Apply  this  rule  of  construction  to  the  act  in  ques« 
tion.  By  the  d7th  section  it  is  enacted,  ''  that  it  shall  and 
My.ie. /a v/ii/ for' the. said  directors,  and  th^  are  hereby 
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iB8r«        authorised  and  required  to  form  a  new  commoii  sewer/'  m 
The  King     ^  certain  direction.    To  this  certainly  the  words  of  obli* 
V.  gation  apply, — they  are  required  to  do  it.    It  then  proceeds : 

Dock  Co.  '^  -^^^  ^'^  ^^  ^^^^^  ^^  reconstruct  all  or  anjf  the  sewers  (^ 
the  city  at  the  mouths,  so  and  in  such  manner  that  the 
sewers  may  be  dis^charged  under  the  surface  of  the  floatbg 
harbour.**  Who  ever  heard  of  such  an  obligation  attached 
to  the  duty  of  altering  or  reconstructing  all  or  eooie*-^^ 
or  any?  This  is  obviously  left  to  their  discretion.  They 
have  authority  to  do  it,  provided  they  so  alter  the  cooatruo- 
tion  of  the  sewers,  that  they  may  be  discharged  under  thei 
surface  of  the  water.  Then  follows  the  most  important  part 
of  the  section:  ''  And  also  to  make  such  other  alterations 
and  amendments  in  the  sewers  of  the  said  city  as  may  or  shall 
be  necessary  m  consequence  of  the  floating  of  the  said 
harbour."  Now  it  cannot  reasonably  be  supposed  that  the 
kgislature  meant  to  leave  it  in  the  discretion  of  the  dock 
company  to  do  or  leave  undone  such  things  as  were  nece»> 
sary,  or  that  they  imposed  the  obligation  withont  giving 
power  to  perform  it.  To  this  part  of  the  clause,  therefore, 
both  the  words  of  authority  and  those  of  obligation  are 
applicable.  It  is  said  that  they  have  no  power  to  go  upon 
another  person's  land  to  make  the  necessary  alterations  and 
amendments,  and  as  they  have  no  land  of  their  owny  dieyase 
not  compellable  to  make  the  alterations  and  amendments. 
It  is  not  essential  that  they  should  have  land  of  their  own, 
nor  that  they  should  have  the  power  to  go  upon  other  peo- 
ple's land ;  but  there  is  nothing  to  prevent  them  from  buying 
land  from  other  persons  to  enable  them  to  make  a  proper 
sewage.  They  do  not  state  that  they  have  no  funds  for 
this  purpose,  nor  that  they  cannot  make  the  alterations.  AH 
they  say  is,  that  so  long  as  the  sewage  is  discharged  under 
the  floating  harbour,  they  cannot  remove  the  nuisance.  It 
may  be  that  the  company  have  no  power,  under  the  act,  to 
use  the  lands  of  other  persons;  but  having  regard  to  the 
language  of  the  S^th  section,  they  must  purchase  out  of 
their  own  funds  the  means,  which  they  have  the  power  of 
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appljring  accordbg  to  their  own  undeitakingy  and  which  i8tr. 
they  are  required  to  do,  namely,  of  making  all  necessary 

anendmeats  and  alterations  in  the  sewage  in  order  to  abate  '"'  iV 

the  alleged  nuisance.  "^kcT^ 

HoLBOYD,  J. — I  am  of  the  same  opinion.  The  return 
resolves  itself  into  the  construction  to  be  put  upon  the  37th 
clause  of  the  act.  I  had  some  doubts  during  tfae  argument, 
but  I  am  now  satisfied  upon  further  consideration,  and  upon 
the  grounds  likewise  stated  by  the  Court,  that  the  return  is 
iaanffkaent.  The  doubt  I  had  was  whether  in  consequence 
of  the  wordnig  of '  the  clause  the  company  were  not  bound 
to  discharge  the  whole  of  the  sewage  into  the  floating 
haiboor.  I  diink,  however,  that  the  power  and  authority 
given  vest  a  discretion  in  the  company  as  to  which  sewers 
shall  .be  discharged  into  the  harbour,  and  that  the  words  of 
the  obligation  as  to  discharging  them  under  the  surface  of 
the  water  are  satisfied  by  applying  them  to  those  sewers. 
With  respect  to  the  writ  itself,  I  think  the  observations 
made  by  my  Lord  Chief  Justice  remove  all  doubt  upon  that 
point 

Scarlett  (who  was  with  Mauk,)  suggested  that  the  owners 
of  tfae  adjoining  land  might  not  chuse  to  sell  for  the  pnrposie 
of  enabling  the  defendants  to  comply  with  the  decision  of 
the  Court. 

Abbott,  C.  J.-^It  is  a  general  rule  that- where  an  act  of 
parliament  gives  a  power  of  doing  a  particular  act,  and 
possession  of  land  is  essential  for  the  purposes  of  executing 
it,  the  party  to  whom  the  power  is  given  may  use  it  for  the 
purpose. 

Return  quashed,  and  a  peremptory  mandamus 
ordered  to  issue ;  or  an  information,  if  the 
defendants  refused  to  obey  the  mandiite. 
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A  militia-man 
hired  himself 
for  a  year,  and 
served  a  year 
under  such 
hiring.    It  did 
not  appear  that 
at  the  time  of 
the  hiring  he 
told  his  master 
that  he  was  a 
mili  tin-man: 
^Held,  that 
he  gained  no 
setuement. 


The  King  V.  The  Inhabitants  of  Holsworthy. 

By  an  order  of  two  justices  F.  H.  Trim^  his  wife  and 
child,  were  removed  from  the  parish  of  Thombury  to  the 
parish  of  Holstoorthy,'hoih  in  tlie  county  of  Devon.  On 
appeal/ the  Court  of  Quarter  Sessions  confirmed  the  order, 
subject  to  the  opinion  of  this  Court  upon  the  following 
case :  — 

In  the  month  of  May,  18199  the  pauper,  being  a  single 
man,  was  enrolled  as  a  substitute  in  the  South  Devon. 
Militia  as  a  piivate  to  serve  for  the  ^pace  of  five  years;  and 
in  June,  id£2,  while  he  was  still  a  member  of  the  corps, 
beii^'at  Ptymouth,  he  ofFerixl  himself  as  a  recruit  to  one 
George  M^Gie,  a  private  in  the  fifteenth  regiment  of  infantry, 
who  paid  him  a  shilling  for  enlisting  money,  and  took  him 
to  a  Serjeant  of  the  regiment,  and  he  was,  after  inspection 
by  the  jiurgeon,  sworn  in  before  the  mayor  of  Plytnouth, 
as.  a  recruit  in  that  regimen^  for  unlimited  service.  At  the 
time  of  Receiving  the  shilling  from  M^Gie,  he  informed  hint 
that  he  belonged  to  the  South  Devon  militia,  and  was  by 
him  told  not  to  mention  it.  He  did  not  mention  it,  either 
to  ithe. Serjeant;,  the  surgeon,'  or  the  commanding  office^  of 
the  regipient.  For  this  o'ffence  he  wa6  subsequently  tried, 
convicted,,  and  imprisoned.  In  February,  1823,  he,  being 
still  a  single  man,  hired  himself  for  a  year  to  one  Penwarden, 
in  the  parish  of  Holsworthy ^  and  performed  a  year's  service 
in  that  parish  under  that  hiring*  The  question  for  the 
opinion  of  the  Court  is,  whether  by  such  hiring  and  service 
he.gai»ed  any  settlement  in  that  parish. 


Crowder,  in  support  of  the  order  of  sessions.  The  ques« 
tioa  in  this  case  is,  whether  the  pauper,  at.  the  time  when 
be  hired  himself  to  Penwardoi  was  sui  juris,  and  capable 
of  entering  into  a  valid  contract  to  serve  for  a  year.  Now 
he  was  not  at  that  time  legally  a  soldier  in  the  army,  because 
he  belonged  to  the  militia  when  he  enlisted,  and  his  enlist- 
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mentj  consequently,  was  void  (a);  he  must,  therefore,  be  ^®^^* 
considered,  with  reference  to  this  case,  merely  as  a  militia^  TbeKnro 
man.  Then  as  a  militia-man  he  was  sufficiently  sui  juris  to 
be  capable  of  making  a  valid  contract  to  serve  for  a  year, 
and  having  served  for  a  year  under  such  a  contract,  he  has 
thereby  acquired  a  settlement ;  Rex  v.  Westerleigh  (A),  Ret 
V.  Wiiichcomb  (c).  But  it  will  be  said^  firat,  that  the  pauper 
was  not  sui  juris  to  contract  al  all ;  aud,  secondly^  that  if 
he'4)6nld  contract  at  all^  the  hiving  must  necessarily  be 
either  exceptive  or  fraudulent.  Upon  the  first  point,  Rex 
V*'  NortoU'juxta'Kempsey  {d)  will  be  cited  as  skewing  that 
a  militiawman,  being  subject  at  any  moment  to  be  called  out 
to  dischaige  his  public  duty,  cannot  bind  himself  to  serve 
a  msistET  for  a  year»  But  that  case  only  decided  that  a 
deserter  from  the  king's  marine  service  cannot  gain  a  settle* 
fnent' under  a  hiring  and  servic,e  for  a  year,  not  being  sui 
jiiriSf  or  competent  lawfully  to  hire  himself  within  the  sta- 
tute 5  W^Sf  M,  Q,\]0^8.7i  a  decbion  which  does  not  at  all 
a&BCt  the  present  ^case,  because  there  the  pauper  having 
tteirerted  from  the  marine  service  had  been  guilty  of  an 
oflfedce  against  the  law,-  and  every  moment  of  his  continue 
ancfe''  in  the  muster's  service  was  an  illegal  acti  Jn  Rex  v. 
'B&iuhiU  {e)f  indeed,  an  invalided  soldier  at  a  dep6t,  who; 
ill  pursuance  of  an  order  from  government^  had  leave  of 
ttbseti^e  Mpon>  agreeing  to  relinquish  his^  pay  for  the  time, 
wfaicfa'  leave  was  renewedfromi  time  to  time,  was  held^  by 
1joTiiElle9AoroughyC^J.f  and.  Le  Blanc,  J.,  not  to  gain  a 
aettieaient  by>  hiring  and  aer^'icefor  a  year,  not  being  sui 
ytiiib  lawfully  to  hire  himself  mthin  the  statute;,  though 
beford  the  hiring  .thcmistress  appU^d  to  the  commanding 
officer  at  the  dep6t  to  know  if  he  might  hire  himself  for  a 
year,  and  wad  told  that  he  might,  and  during  the  year's 
service  he  received  no  pay^  and  was  never  called  upon,  or 
perCormed  any  military  duty.    The  Court,  however,  were 

(a)  See  the  statute  42  Geo.  S,  c.  90,  s.  64.         (d)  9  East,  207. 
{h)  Borr.  S.  C.  166.  («)  3  M.  &  S.  399. 

(e)  Dottgl.  391. 
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latr.        Ml  wwHPOns  io  tbe  dedaion  of  tbmt  ctrnt,  for  Aryic^i  J«i 
was  of  opinioo  that  tbe  hiriog  and  service  were  sufficieiily 
9.  inaamiich  as  there  was  a  lawful  hbiog  for  a  jfear,  althoogh 

Hoiswoarar.  ^  conditional  one.  Tliat  case,  therefore,  cannot  be  conaii 
dered  as  one  of  any  great  authority.  The  distinction  there 
taken  by  Bayley,  J.,  seems  to  be  a  sound  one.  Every 
person  is  $ui  Juris,  for  the  purpose  of  acquiring  a  siettle* 
ment,  who  is  capable  of  lawfully  hiring  himself  for  a  year. 
It  is  not  necessary  that  he  should  at  all  events  be  liaUe  to 
complete  his  year's  service.  In  this  respect  a  milita-man 
and  an  apprentice  stand  in  very  different  situations.  An 
apprentice  cannot  lawfully  hire  himself,  because  he  has 
already  contracted  to  be  absolutely  subject  to  his  master's 
control  during  the  whole  term  of  his  apprenticeship^  but  a 
militia-man  has  not  so  contracted,  but  is  free  for  the  whole 
year,  excepting  only  such  part  of  it  as  is  mentioned  in  the 
acts  of  parliament,  and  for  which  he  may  be  called  upon  to 
devote  himself  to  military  service,  llien,  if  the  pauper  in 
this  case  was  sufficiently  sui  juris  to  contract,  secondly, 
the  hiring  was  neither  exceptive  nor  fraudulent  Tbe  case 
does  not  state  whether  Penwarden  was  or  was  not  anfomed 
that  the  pauper  was  a  militia-man ;  but  that  circomstancei 
which  ever  way  assumed,  did  not  make  the  hiring  exceptive. 
If  nothing  was  said  about  the  militia,  the  hiring  was  not  an 
exceptive,  but  an  absolute  hiring  for  a  year,  by  a  person 
capable  of  contracting,  and  followed  by  a  year's  service: 
and  in  that  case  a  settlement  was  gained.  If  the  pauper's 
enrolment  in  the  militia  was  mentioned,  the  hiring  was  not 
an  exceptive  but  a  conditional  hiring  within  the  distinction 
laid  dovm  in  Rex  v.  Byker  (a),  and  the  condition  not  having 

(«)  3  D.  &  R.  SSO;  S  B.  &  C.  also  a  provisioo,  that  in  a  giveo 

1 14 ;  b?  Bayinff  J^  in  the  foU  event  it  shall  be  in  the  power  of 

kmiog  terms : — **  Where  the  bar-  either  party  to  saspend  or  temii* 
gaiD  is  origiDall^  made    for   an    .  nate  tbe  service  for  a  pare  of  the 

entire  year,  and  terms  are  intro-  year;  still,  if  the  service  is  in  het 

dnced' indicating  a  continaance  of  performed  during  the  whole  year, 

the  relation  of  master  and  servant  and  neither  party  avails  himself  of 

during  the  whole  jear,  but  there  is  the  condition,  a  settlement  is  gain- 
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been  acted  upon,  In  that  case  also  a  settlement  was  gained.,        io^l. 
But  it  win  be  said,  that  it  must  be  assumed  in  this  case  that     jj^^  tUno 
the  pauper  did  not  communicate  the  fact  of  his  enrolment     .    .  V^  > 
in  the  militia,  that  the  conceahnent  of  such  a  fact  was  a 
fraud,,  and  consequently  that  the  hiring  was  fraudulent,  and 
did  not  confer  a  settlement.     The  answer  to  that  argument 
is,  that  fraud  can  never  be  presumed;  it  must  always  be 
expressly  found:  The  Cliancellor  of  the  University  of  Ox-- 
ford's  case  (a),  Bennet  v.  Ciough  (6),  Rex  v.  Twyning  (c), 
Williams  v.  Tfte  East  India  Compafty{d),  Rex  y.  filloti^r,^ 
ley  (e),'  Rex  V.  Llanbedergoch  (/),  Rex  v.  Weston  (^  Rex^ 
V.  Neto/iham  (A);  the  fact  of  the  concealment^  thereforVf. 
which  Is  to  raise  the  presumption  of  fraud,  cannot  be  as-, 
sumed ;  on  all  general  principles,  indeed,  the  contrary  is  to . 
be  assumed^  and  that  being  done,  there  is  a  good  conditional 
hiring,  and  a  good  service  under  it  to  confer  a  settlement^ 
If  the  Court  entertain  any  doubt  upon  this  point,  they  will, 
at  )east  think  it  right  to  remit  the  case  to  the  sessions,  .tq 
have  the /act  expressly  found  one  way  or  the  other. 

T^dser  and  Coleridge,  contr^,  were  stopped  by  the  Court. 

^A  YLEY,  J. — I  think  this  case  admits  of  no  doubt,  ^tfpoa^ 
tffe  question;  whether  a  militia-man  may  or  may  not  acquire 
a  settlement  by  serving  for  a  whole  year  under  a  yearly 
birliTg,  where,  at  the  time  of  making  the  contract,  he  co^i- 
municates  to  the  person  with  whom  he  is  contracting  the 
fact  that  he  is  in  the  militia,  and  that  he  is  liable  to  be 

ed.  For  this  purpose,  a  conditional  the  senice,  that  is  an  exci|>tivfr' 

hiring  is  the  same  as  an  absolute  hiring/'    3  D.  &  R.  336. 

hiring,  if  the  condition  is  not  acted  (a)  10  Co.  Rep.  56  a*  ..* 

upon.     But  ivhere  by  the  terms  of  (6)  IB.  &A.461.,  ..  « 

the  bargain,  the  relation  of  roaster  (c)  2  B.  &  A .  386.. 

and  servant  will  not  subsist  during  (</)  3  £a^,  192. 

a  whole  year,  without  some  further  (c)  3  T»R.  709.  *  ,- -.■ 

arrangement  being  made  betwen  (/ )  7  T.  R.  103.  .    ^. .  .  : 

the  parties,  the  hiring  is  exceptive ;  (g)  Burr.  S»  Q.  .166. 

and  therefore,  where  tlie  agreement  (k)  Burr.  S.  C.  750- 

is  to  exclude  days  or  hours  from 

VOL.  IX.  Z 
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1827.        called  out  during  the  year,  I  shall  give  no  decided  opinion, 
-.    ^  because  I  do  not  deem  it  necessary  for  tbe  proper  disposal 

9.  of  the  present  case.    If  a  master  chuses  to  engage  a  ser- 

HoLswoRTHT.  ^^^^  subjcct  to  thc  risk  of  his  being  called  away  from  his 
service  to  perform  duty  as  a  militia-niau  during  tbe  year,  I 
do  not  see  that  there  is  anything  illegal  in  such  an  arrange- 
ment: such  a  hiring  may  be  considered  a  conditional  hiring, 
and  if  the  servant  is  not  called  out  during  the  year,  and  the 
condition  therefore  is  not  acted  upon,  service  under  such  a 
hiring  may  perhaps  confer  a  settlement.  But  is  that  the 
kind  of  contract  stated  in  the  present  case  I  Far  from  it. 
The  contract  here  is  one  by  which  the  master  stipulates 
to  hav^,  and  the  servant  undertakes  to  give,  an  entire  un- 
broken year's  service.  There  is  no  condition  or  qualifica- 
tion whatever  in  this  contract :  if  there  had  been  any,  it 
probably  would,  and  certainly  ought  to  have  been  stated 
in  the  case:  it  cannot  be  assumed.  I  do  not  presume  fraud 
in  this  case,  for  the  law  never  presumes  fraud ;  and,  besides, 
the  non-communication  by  the  pauper  of  the  fact  that  he 
belonged  to  the  militia  may  have  arisen  quite  innocently, 
from  his  considering  it  altogether  immaterial,  from  inad- 
vertence, or  from  various  circumstances  unconnected  with 
a  fraudulent  motive.  Without,  therefore,  breaking  in  upon 
any  case  in  which  it  has  been  decided  that  a  militia-man, 
who  in  his  contract  of  hiring  stipulates  for  the  time  that 
he  may  be  called  out  to  perform  his  duty  in  the  militia, 
may  gain  a  settlement  by  a  whole  year's  service  under  such 
hiring,  I  confine  myself  to  the  expression  of  my  opinion, 
that  the  pauper  in  this  case  not  having  communicated  to  the 
party  whom  he  agreed  to  serve  for  a  whole  year  that  he  was 
in  the  militia,  cannot  be  said  to  have  lawfully  hired  him- 
self for  a  whole  year,  within  the  meaning  of  the  statute 
SW.S^M.c^  11,  9.7,  and,  therefore,  that  he  acquired  no 
settlement  in  the  parish  of  liohworthy. 

HoLROYD,  J. — I  concur  with  my  brother  Bayley  in  the 
view  which  he  has  taken  of  this  case.     It  cannot  be  assumed, 
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because  it  is  fiot  stated  ki  the  case,  that  the  pauper,  at  the 
time  when  he  made  the  contract  with  his  master,  commu-     jhe  King 
nicated  to  him  the  fact  of  his  being  in  the  militia ;  on  the  v. 

contrary,  we  must  deal  with  the  case  as  if  no  such  commu- 
nication was  made.  I  think  the  present  case  comes  within 
the  principle  laid  down  by  Lord  Ellenborough  in  that  of 
JRex  V.  Norton-juxta'Kempsey  («).  He  there  says,  "  A  variety 
of  cases  have  occured  which  have  decided  the  question  in 
the  case  of  an  apprentice ;  and  this,  not  on  the  ground  of 
its  being  an  excepted  case,  or  as  standing  upon  any  occult 
efficacy  in  the  indenture  of  apprenticeship;  but  on  the 
broad  principle,  that  one  who  has  contracted  a  relation 
which  disables  him  from  serving  any  other  without  the  con- 
sent of  his  first  master  is  not  sui  juris,  and  cannot  lawfully 
bind  himself  to  serve  such  second  master  so  as  to  gain  a 
settlement  by  serving  for  a  year  under  such  second  con- 
tract. In  reason  and  principle  it  cannot  make  any  diffe- 
rence whether  he  be  originally  bound  by  a  contract  of 
apprenticeship  or  by  any  other  contract  equally  obligatory 
upon  him,  which  disables  him  from  binding  himself  to 
serve  a  second  master."  It  is  said  that  the  present  case  is 
distinguishable  from  that,  inasmuch  as  the  militia  not  having 
been  called  out  during  the  year,  there  has  been  a  year's 
service  under  a  conditional  hiring.  But  that  question  does 
not  arise;  the  objection  here  is,  that  the  pauper  was  not 
capable  of  making  a  contract  so  as  to  give  the  master  a 
control  over  his  services  during  the  whole  year.  As  the 
pauper  did  not  communicate  to  his  master  that  he  had 
entered  into  a  contract  to  serve  in  the  militia,  I  am  of 
opinion  that  this  must  be  considered  not  as  a  conditional, 
but  as  an  absolute  hiring  for  a  year,  and  if  so,  it  is  clear 
that  the  pauper  was  not  capable  of  making  an  unconditional 
contract  to  serve  for  a  whole  year.  I  am  therefore  of  opi- 
nion, that  the  pauper  in  this  case  was  not  lawfully  hired 

(a)  9  East,  209.^ 
z  2 
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1827.        intQ  ih^  parish  of  Hoktoorihi/  for  one  whole  year  within 
The  KiKo     ^^^  meaning  of  the  statute  3  W.8^  M.  c.  1 1,  s.  7- 


UOLSWOBTHY. 


LiTTLEDALE,  J.  concurred. 

Order  of  Sessions  quashed. 


The  owner  and 
occupier  of  a 
coal  mine  is 
rateable  at  the 
sam  for  which 
the  mine 
would  let, 
without  re- 
ference to  the 
expense  in- 
curred in 
making  the 
mine  produc- 
tive. 

The  lessee 
and  occupier 
of  a  coal-mine 
is  rateable  at 
the  sum 
which  he  pays 
as  rent  or  roy- 
alty for  it, 
without  refe- 
rence to  the 
expense  incur- 
red in  planting 
or  improving 
the  mine. 


Th^  King  «?.  John  Attwood,  Esq.  and  others. 

On  the  29th  day  of  March,  1825,  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  of  Rowley  Regis,  in  the 
county  of  Stafford,  made  a  rate  for  the  relief  of  the  poor, 
in  which  the  above  named  John  Attwood  was  assessed  as 
owner  and  occupier,  and  Thomas  Devey  ffightwick,  John 
Jones  and  Joseph  Fereday,  and  JosiaH  Parkes,  were  assessed 
as  lessees  and  occupiers  of  certain  coal  mines  then  at  work. 
The  rate  was  in  the  following  form : 


Occnplen. 

Owotn, 

species  of 
Property. 

Auoual 
Value. 

Rate  at  lOd. 
in  the  Pound. 

J.  Attwood,  Eiq. 

J.  D.  Wightwiek 
/•  Jonet  and 
J,  Fereday 
Jotiah  Parkes 

J.  Attwood,  Esq. 

T.iiJ.Moore 

Sir  H.St. Paul 
Joseph  Line 

Coal-mine 

at  work 

Ditto 

Ditto 
Ditto 

£.     S.    d. 

428     9    0 
785  14    0 

100  1«     0 
95  13     0 

£.  f.   d. 

17  17     0{ 
32  14    9 

4     3  10 
3  19     8 

On  appeal  to  the  Midsummer  general  quarter  sessions  for 
the  county  of  Stafford,  the  rate  was  confirmed,  subject  to 
the  opinion  of  this  Court  upon  the  following  case: 

The  appellant,  John  jJttwood,  was  the  owner  and  occu- 
pier of  the  coal  mine  upon  which  the  above  rate  upon  him 
was  made,  (which  mine  is  situate  in  the  parish  of  Rowley 
Regis,  in  the  county  of  Stafford,)  and  had  expended  upwards 
of  <£  10,000  in  planting  the  mine  and  setting  it  to  work. 
The  mine  had  been  at  work  one  year  and  a  quarter.  The 
value  of  the  whole  of  the  coals  which  had  then  been  raised 
from  the  mine  did  not  exceed  £5,000,  The  full  value  of 
the  annual  produce  of  the  mine  in  question,  after  deducting 
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the  current  expenses  of  working  the  same,  amounted  to  the         18^7. 
sum  of  <£428. 9s»    Upon  that  amount  the  appellant  was     ^^^  ^^^^ 
rated.  v. 

The  appellant,  jf  *.  D.  Wightwick^  had  been  for  five  months  tt^oo^' 
prior  to  the  said  £Oth  day  of  March j  1825,  lessee  of  the  coal 
mine  upon  which  the  rate  upon  him  was  made,  and  which 
is  situate  in  the  said  parish  of  Rowley  Regis ;  and  during 
the  five  months  that  he  had  been  lessee  he'  had  paid 
<£785.  145.  in  royalties  for  coals  raised;  he  had  also  ex* 
pended  in  the  purchase  of  the  lease,  and  in  setting  the 
mines  to  work,  £5,020,  During  the  five  months  that  he 
had  occupied  the  mine,  he  had  raised  coals  to  the  amount 
of  £3fi25.  2s.  ed.  The  appellant,  T.  D.  Wightwick,  was 
rated  upon  the  sum  paid  for  royalties,  the  sum  of  .£785.  145. 
being  considered  by  the  respondents  as  the  annual  value  of 
the  royalties  paid  by  him. 

The  appellants,  John  Jones  and  Joseph  Feredaj/,  were 
the  lessees  of  the  coal  mines  upon  which  the  rate  upon 
them  was  made,  and  which  are  situate  in  the  said  parish  of 
Rowley  Regis^  Sir  Horace  St,  Paul,  the  owner  and  lessee 
of  the  mines,  sunk  the  pits^and  made  preparations  requisite 
for  working  the  mines,  and  then  let  them  to  the  appellants, 
Messrs.  Jo/ies  and  Fereday,  at  a  certain  fixed  royalty,  not  a 
specific  proportion  of  the  amount  of  sales;  £aQ2.  125. 8JJ. 
was  the  amount  of  royalties  paid  to  the  lessor  during  the 
last  year.  The  appellants  had  expended  £600  in  per- 
manent erections  on  these  mines.  The  appellants,  Messrs. 
Jones  and  Fereday,  were  rated  upon  the  supposed  amount 
of  the  annual  sums  paid  for  royalties. 

The  appellant,  Josiah  Parkes,  had  been  eight  years  lessee 
of  the  mine  upon  which  the  rate  upon  him  was  made, 
and  which  is  situate  in  the  said  parish  of  Rowley  Regis, 
and  had  expended  £2,500  in  planting  the  mine  and  setting 
it  to  work.  During  the  last  year  h^  had  raised  coals  to 
the  value  of  £2,500,  and  during  that  period  had  paid  £585 
in  royalties,  and  was  rated  upon  the  supposed  amount  of 
the  annual  sums  paid  for  royalties. 


The  King 
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tB9T,  The  questions  for  the  consideration  of  the  Court  are, 

first,  whether,    under  all  the  circumstances   of  the   case, 
0.  Mr.  Attwood  was  properly  rated  at  the  sum  of  <£4S8.  9$. 

Attwood.  Jjj  respect  of  the  said  coal  mine,  such  sum  being  the  full 
value  of  the  annual  produce  of  the  mine  after  deducting 
the  current  expenses  of  working  the  same;  and  secondly, 
whether  the  said  J.  D,  Wightwick,  John  Jones  and  Joseph 
Fereday,  and  Josiah  Parkes,  were  rateable  in  respect  of 
the  said  coal  mines  to  the  full  amount  of  the  sums  paid 
for  royalties  upon  the  coals  raised  from  such  mines. 

Campbell,  Shutt,  and  Holroyd,  in  support  of  the  order 
of  sessions.  Two  objections  will  be  made  to  this  rate. 
It  will  be  said,  first,  that  the  assessment  should  have  been 
made  upon  the  interest  only  of  the  annual  value  of  the 
produce  of  the  mines,  and  not  upon  the  full  annual  value 
itself;  and,  secondly,  that  the  assessment  should  have  been 
made  after  deducting  the  expenses  of  planting  the  mines 
and  setting  them  to  work.  To  the  first  of  these  objections, 
the  statute  43  Eliz.  c.  2,  s*  1,  is  a  decisive  answer,  because 
that  authorises  the  '^  taxation  of  every  occupier  of  coal 
mines''  to  the  relief  of  the  poor,  which  can  only  mean  that 
every  such  occupier  shall  be  taxed  in  respect  of  the  annual 
value  of  bis  mine.  Now  while  the  mine  is  in  the  occu"- 
pation  of  the  owner^  the  annual  value  of  it  is  the  coal  raised, 
and  upon  the  full  amount  of  the  coal  raised,  therefore,  the 
occupier  is  to  be  rated,  whether  he  derives  a  profit  from 
the  mine  or  not.  When  the  mine  is  in  the  occupation  of 
a  lessee,  the  annual  value  of  it  is  the  rent  or  royalty  which 
he  pays,  and  therefore  he  is  to  be  rated  upon  the  full  amount 
of  such  rent  or  royalty,  so  long  as  he  continues  to  work 
the  mine.  These  propositions  will  be  found  fully  sup^ 
ported  by  the  cases  Rex  v.  Parrott  (a)  and  Rex  v.  Bed^ 
ivorth(b).    Then,  the  argument  in  support  of  the  second 

(a)  5  T.  R.  59Sy  where  it  was      of  the  poor,  though  he  derives  no 
held  that  the  lessee  of  a  coal  mine      profit  from  the  mine, 
is  liable  to  be  rated  to  the  relief         (6)  8  East,  367,  where'  it  was 
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objection  must  go  the  length  of  contending  that  no  nte 
can  ever  be  assessed  upon  a  coal  mine  until  the  ^bole     <xWki7q 
expense  of  planting  it  and  setting  it  to   work  has  becB  v. 

recouped^  because  no  proportion  of  that  expense  can  by 
possibility  be  selected  as  the  proper  amount  to  be  deducted 
before  the  rate  is  made.  It  has  been  laid  down  as  a  general 
rule  of  law  applicable  to  this  subject,  that  every  person  is 
to  be  rated  according  to  the  present  value  of  his  estate, 
whether  that  value  has  or  has  not  been  increased  by  his  own 
improvements.  Rex  v^  Mast  (a).  If  a  house  is  built,  it  is 
rateable  as  soon  as  occupied ;  if  a  canal  is  cut,  the  whole 
produce  of  the  tolls  is  rateable  as  soon  as  it  is  realized;  and 
the  principle  is  the  same  whether  the  subject-matter  of  the 
rate  is  in  the  hands  of  the  owner  or  of  an  occnpier.  In 
Rex  V.  The  Hull  Dock  Company  {b),  it  was  decided  that  the 
company  were  rateable  in  respect  of  their  annual  income, 
minus  their -annual  outgoings,  and  that  the  rent,  after  de- 
ducting the  outgoings,  is  the  proper  criterion  of  value.  Th< 
value  is  to  be  calculated,  deducting  only  the  fair  annual  eX'* 
penses  necessary  to  render  the  property  productive  (c);  an4 
**  it  is  not  enough  in  those  cases"  (where  an  exemption  is 
claimed  for  property  as  unproductive),  '^  to  shew  that  the 
expenses  laid  out  in  any  particular  year  absorbed  the  profits 
of  that  year;  for  the  benefit  of  such  expenses  may  be 
derived  in  future  years,  as  is  often  the  case  with  improve*- 
ment  of  farms*  If  valuable  land  in  the  neighbourhood  of  a 
town  be  covered  with  buildings  in  one  year,  the  expenses  of 
that  year  would  probably  exceed  its  profits,  but  the  lands 
would  not  cease  to  be  rateable  on  that  account  (d).''    The 

held,  that  where  a  coal  mine  be-  the  lessee,  after  dedacting  the  fm>- 

coming  unprodactive  ceases  to  be  portion  of  the  gross  value  of  the 

worked,  the  lessee  is  no  longer  produce  reserved  to  the  owner. 

liable  to  be  rated  for  it  to  the  relief  (a)  6  T.  R.  154. 

of  the  poor,  although  he  be  still  {b)  5  D.  &  R.  359;  3  B.  8c  C. 

bound  by  his  covenant  to  pay  the  516. 

rent  reserved  to  his  landlord:  aUter,  (c)  i  Nol.  P.  L.  202,  Sd.  ed. 

where  the  mine  itself  is  productive,  (d)  Per  Lord  EUenboroMgh,  in 

although  it  be  worked  to  a  loss  by  Rex  v.  Agar,  H  East,  S64' 


The  King 
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1827.  same  principle  seems  to  be  deducible  from  the  case  of 
Rex  V.  Mirfield  (a),  where  it  was  decided  that  saleable 
"^"^  underwoods  were  rateable  annually,  though  they  might  not 
Attwood.  Yie  cut  down  more  than  once  in  twenty-one  years;  and  that 
a  fair  mode  of  rating  them  was  by  estimating  their  value 
according  to  the  annual  rent  for  which  they  would  let  under 
a  lease  for  a  term  sufficient  to  cover  their  intended  growth. 
Jn  this  case  the  lessees  of  the  mines  pay  a  certain  propor- 
tion of  the  value  of  the  produce  as  rent  or  royalty,  and  upon 
that  amount  they  are  clearly  rateable.  As  to  Mr.  /Jtlwoodf 
who  is  both  owner  and  occupier  of  his  mine,  he  makes  a 
certain  clear  profit  after  deducting  his  expenses;  that  would 
be  the  amount  of  rent  or  royalty  coming  to  him  if  the  mine 
were  in  the  hands  of  a  lessee,  and  upon  that  amount,  there- 
fore,  he  is  clearly  rateable. 

Tindalj  S.  G.,  RusseU,  and  Whateley^  contrd.  The  ap- 
pellants, in  common  with  other  occupiers  of  property  of  the 
same  nature,  have  been  led  to  entertain  doubts  whether  the 
principle  upon  which  coal  mines  have  hitherto  been  rated  is 
a  just  and  correct  principle,  and  their  main  object  on  the 
present  occasion  is  tp  obtain  the  opinion  of  this  Court,  upon 
that  (to  them)  most  important  question.  It  does  seem  that 
the  mode  of  rating  coal  mines  has  never  yet  been  suf- 
ficiently well  considered.  All  the  other  species  of  property 
enumerated  in  the  statute  of  E/issabelh,  as  subject-matters 
of  rating,  are  permanent  in  their  nature ;  those,  therefore, 
are  properly  rated  upon  their  full  annual  value,  because 
that  value  is  returned  in  perpetuity  in  the  shape  of  an  annual 
income.  But  the  produce  of  a  coal  mine  is  of  a  different 
character ;  the  coal  is  the  capital ;  it  is  the  soil  and  free- 
hold ;  and  the  money  realized  by  the  sale  of  it  must  be 
considered  as  the  purchase-money  received  upon  the  sale  of 
a  part  of  the  estate ;  therefore  the  rate  ought  to  be  calcu- 
lated, not  upon  the  entire  sum  produced  by  the  sale  of  the 
coals,  but  upon  the    interest  of  that  sum  only.     In  the 

(tf)  10  East,  ^19. 
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present  case  the  rate  is  imposed,  in  effect,  upon  capital,  not 
upon  income f   and  in  that  respect  is  clearly  unjust;  for, 
''  deductions  for  expenses  of  labour  and  capital  necessary 
to  render  the  subject  productive,  should  be  considered  as 
drawbacks  upon  the  profit"  (6r).      The  only  cases  to  be 
found  in  the  books  upon  the  subject  of  rating  coal  mines, 
are  the  two  which  have  been  already  cited,  of  Rex  v.  Par- 
roit{b)  and  Rex  v.  Bedworth{c)\  but  the  point  now  sub- 
mitted  to  the  Court  was  not  discussed  in  either  of  them, 
nor  was  the  attention  of  the  Court  called  to  the  important 
fact,  that  the  subject-matter  of  the  rate  was  substantially 
part  of  the  realty,  constantly  diminishing  and  never  renew- 
able,  and   therefore  in   a  limited  time  certain  to  be  ex- 
hausted.    Independently  of  this  point,  it  is  submitted  that 
,Mr-  Attwood  was  not  liable  to  be  rated  at  all.     He  had 
never  been  recouped  the  money  which  he  had  expended 
in  planting  the  mine  and  setting  it  to  work,  therefore  the 
mine  had  never  become  really  productive.     Now  it  was 
decided  in  Rex  v.  Bedworth,  that  when  a  coal  mine  ceases 
to  be  productive,  it  ceases  to  be  rateable ;  and  it  seems 
impossible  to  find  any  sound  distinction  between  a  mine 
which  has  ceased  to  be  productive  of  profit,  and  one  that 
has  never  produced  any  profit  at  all.     In  Rex  v.  Durslj/^d), 
it  was  held  that  stock  in  trade  was  not  rateable,  because  it 
was  not  proved  to  be  productive  of  profit;  and  Lord  Kenyon 
seems  to  have  considered  that  the  sole  question  necessary 
to  determine  its  rateability  was,  ^'  whether  or  not  it  pro- 
duced a  profit,  or  was  liable  to  incumbrances  equal  to  the 
value  of  the  property  itself  (e)" :    a  principle  applicable 
to  the  present  case.    At  all  events,  Mr.  Attwood  is  assessed 
too  highly  in  proportion  to  the  other  appellants.     He  is 
rated  upon  the  full  value  of  the  annual  produce  of  his  mine, 
which  includes  both  the  landlord's  and  the  tenant's  pro.fit; 
to  that  extent  the  rate  clearly  cannot  be  supported ;  it  can 

(a)  1  Nolan's  P.  L.  198,  Sd  ed.  (rf)  6  T.  R.  53. 

(6)  5  T.  R.  593.  (e)  1  Nol.  P.  L.  193,  3d  cd. 

(c)  8  East,  387. 
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I8f7.        oniy^  St  the  otmost^  be  good  to  the  extent  of  tbe  estioMited 
The  Ki  lie     ^*^'"®  ^f  ^**®  property  to  let.     With  respect  to  the  other 
«•  appellants,  tbe  rate  upon  tbem  is  made  upon  the  full  annual 

rents  or  royalties  which  they  pay,  which,  with  reference  to 
property  of  this  peculiar  description,  cannot  be  supported. 
The  owner  of  the  mine  must  be  considered  as  the  seller  of 
part  of  his  estate;  the  lessee,  consequently,  must  be  regarded 
as  the  purchaser,  and  the  rent  or  royalty  as  the  purchase 
money ;  and  then  it  follows  that  tbe  rate  should  not  be  on 
the  rent  or  royalty  itself,  but  upon  the  sum  for  which  the 
mine  would  let,  subject  to  such  rent  or  royalty. 

Abbott,  C.  J. — ^We  are  unanimously  and  cleaily  of  opi- 
nion that  the  owner  and  occupier  of  a  coal  nune  ought  to 
be  rated  at  such  sum  as  the  mine  would  let  for  to  a  tenant, 
and  no  more ;  as  far  as  that  point  is  applicable  therefore^ 
the  rate  must  be  amended.  With  respect  to  the  other 
points  raised  in  argument,  one  was,  that  the  rate  ought  not 
to  be  imposed  upon  the  coals  produced,  because  the  coals 
are  part  of  the  realty.  It  is,  confessedly,  the  first  time 
that  such  a  proposition  has  ever  been  submitted  to  a  court 
of  justice,  although  many  coal  mines  in  varioos  parts  of 
the  country  have  for  many  years  been  constantly  rated;  and 
I  have  no  hesitation  in  saying,  that  the  arguments  in  snp^ 
port  of  it  are  as  untenable  as  the  proposition  itself  is  new. 
Coal  mines  are  expressly  made  rateable  by  the  act  of  poiw 
liament,  and  if  they  are  to  be  rated  at  all,  they  can  only  be 
rated  for  that  which  they  produce,  namely,  coals.  A  coal 
mine  in  time  becomes  exhausted*  so  does  a  slate  quarry 
and  a  clay  pit;  yet  in  the  latter  instances  the  rate  has 
always  been  imposed  upon  the  slate  or  the  clay  produced. 
Tbe  other  point  made  was,  that  the  rate  ought  not  to  be 
imposed  until  the  expense  of  planting  the  mine  and  setting 
it  to  work  had  been  recouped.  1  confess  I  can  discover  no 
di£Ference  between  money  expended  in  bringing  a  mine  into 
a  productive  state,  and  money  expended  in  building  a  house 
and  making  it  habitable ;  add  if  a  house  is  liable  to  be  rated 
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as  soon  as  it  19  bulk  Mfd  occupied,  as  it  i»,  I  can  see  no 
reason  wby  a  coal  mine  should  not  be  Kable  to  be  rated  ako 
as  soon  as  it  is  set  to  work  and  produces  coaJs^  although 
itmajr  happen  that  the  owner  proves  unfortunate  in  his 
speculations,  and  never  recovers  the  expense  of  preparing 
the  mine  for  working.  I  take  the  law  to  be  clear,  that 
when  the  tenant  of  a  mine  expends  money  in  making  it 
more  productive^  he  stands  in  the  same  situation  as  the 
tenant  of  a  fiurm  or  a  house  who  expends  money  in  making 
improvements,  and  is:  equally  liable  to  be  rated  upon  the 
improved  value. 

The  other  Judges  eo»carred. 

Order  of  Sessions  quashed  as  to  the  rate  upon 
Mr.  Jtiwood,  and  con6rmed  as  to  the  rate 
upon  the  other  appellants  (/i)« 

(a)  Vide  Rex  v.  Lord  Granville,  g  B.  &  C.  188;  4  M.  &  R.  169.    ' 


Mitchell,  Clerk,  v.  Fordham. 

Replevin  for  seizing  plaintiff's   goods.     Avowry  b^  Aoorarent 
defendant,  as  overseer  of  tbe  poor  of  the  parish  of  KtltkaU^  ^Uiz  in  lieu 

in  the  county  of  HeN ford,  that  before  the  passing  of  an  of  tithes,  pay- 
..  r  '         .1  r  .  •  L  able**  free  from 

act  of  parliament  after  nentioned,  the  rector  of  the  parish  ,^||  ^axes  and 

was  entitled  to  certain  great  and  small  tithes  arising  in  the  ^}^^^^  ^^^ 

^  ^  Uons  whatso- 

parish ;  that  by  an  act  of  parliament  passed  m  the  3dth  year  ever,  eicept 
of  Geo.  3,  for  incWaing  knds  in  tbe  parish  of  Kelshall,  Jeicmpt'f^C 
it  was,  among  other  things,  enacted,  that  a  certain  yearly  pa^^mentof 
com  Tent,  free  from  all  taxes  and  other  deductions  wkatso^  ^^ 
ever,  except  the  land  tax,  should  be  issuing  and  payable  from 
and  out  of  the  lands  and  grounds  thereby  intended  to  be 
divided  and  allotted,   and  the  old  inclosures,  (except  as 
therein  excepted,)  to  the  rector  of  the  parish  for  tbe  time 
being,  and  should  be  payable  By  the  respective  proprietors 
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of  the  said  lands  and  grounds  in  the  proportions  and  at  the 
times  and  places  in  the  act  mentioned ;  which  said  yearly 
rent  should  be  in  lieu  aad  satisfaction  of  and  full  compen- 
sation for  all  the  great  and  small  tithes,  &c.  due  or  payable 
to  the  rector  of  the  parish  for  the  time  being;  that  plaintiff, 
the  rector  of  the  parish,  was  assessed  to  the  poor  in  the 
sum  of  12/.  in  respect  of  the  com  rent  received  by  him  in 
lieu  of  tithes,  and  because  that  sum  remained  unpaid,  de- 
fendant, as  overseer  of  the  poor  of  the  parish,  distrained 
plaintiff's  goods,  &c.  Demurrer  to  the  avowry  and  joinder 
in  demurrer. 


Patteson,  in  support  of  the  demurrer.  The  act  of  par- 
liament directs  that  the  com  rent  payable  to  the  rector 
in  lieu  of  tithes  shall  be  paid  "  free  from  all  taxes  and  other 
deductions  whatsoever,  except  the  land  tax.''  Those  words 
are  large  enough  to  comprehend  poor  rates,  therefore  the 
com  rent  is  not  liable  to  be  assessed  to  the  relief  of  the 
poor.  The  case  of  Cliatfield  v.  Ruston  (a)  is  directly  in 
point,  with  this  single  difference  only,  that  the  act  of  parlia- 
ment in  that  case  contained  the  word  '*  rates,"  which  cer- 
tainly is  not  to  be  found  in  the  act  of  parliament  in  question. 
But  that  is  immaterial,  for  the  expression  ''  all  taxes  and 
deductions  whatsoever''  necessarily  includes  '*  rates,"  the 
word  ''  taxation"  being  used  in  the  43  E/iz.  as  descriptive 
of  the  assessments  to  be  raised  for  the  relief  of  the  poor. 
In  Rex  V.  J'orns  (i),  an  exemption  from  "  parochial  taxes" 
was  held  to  operate  as  an  exemption  from  poor  rates.  In 
Lowndes  v.  Home  (c)  and  Rarin  v.  Pickifig{d),  there  were 
no  words  of  exemption  at  all ;  therefore  those  cases  do  not 
apply.  The  same  may  be  said  of  the  more  modem  case  of 
Rex\.  Boldero{e). 


(a)  5  D.  &  R.  675 ;  4  B.  &  C. 
863. 
(6)  Dougl.401. 
(c)  9  W.  Bla.  1252. 


(d)  Cald.  196. 

W  6  D.  &  R.  557 ;  4  B.  &  C. 
467. 
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Robinson,  contrd.  The  argument  on  the  other  side  as- 
sumes that  the  word  **  rates**  is  an  unimportant  word,  having 
no  definite  meaning  of  its  own,  but  being  merely  synonimous 
with  the  word  '*  taxes."  But  that  is  a  mistake.  The  two 
words  have  always  been  construed  as  descriptive  of  distinct 
species  of  charges.  In  Chatfidd  v.  Ruston  {a),  the  case 
relied  on  for  the  plaintiff,  the  word  rates  was  treated  in 
argument  as  applying  to  parochial  burthens,  and  the  word 
taxes  as  applying  to  parliamentary  imposts;  and  all  the 
judges,  in  delivering  their  opinions,  seem  to  have  relied 
upon  the  effect  of  the  word  rates  in  the  exempting  clause  of 
that  act  of  parliament.  It  is  said  that  the  words  ''  other 
deductions,"  in  the  present  act,  necessarily  include  poor 
rates ;  but  *'  other  deductions,"  coupled  with  **  taxes,*' 
must  mean  deductions  ejusdem  generis,  which  poor  rates 
are  not.  Besides,  a  poor  rate  cannot,  in  any  proper  sense 
of  the  word,  be  called  a  deduction ;  for  a  deduction  is  some- 
thing withheld  by  the  payer,  whereas  the  poor  rate  is  not 
imposed  until  after  the  money  has  found  its  way  into  the 
pocket  of  the  rector.  It  follows,  therefore,  that  the  rate  in 
dispute  in  this  case  is  neither  a  tax  nor  a  deduction,  and 
not  within  the  exemption  of  the  act  of  parliament« 
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AsnoTT}  C.  J. — Tithes,  when  received  qua  tithes,  being 
liable  to  be  assessed  to  the  relief  of  the  poor,  there  can 
be  no  doubt  that  a  money  payment  substituted  by  an  act  of 
parliament  for  tithes,  would  be  equally  liable  with  the 
tithes  theipselves  to  be  so  assessed,  in  the  absence  of  an  ex- 
press exemption  of  them  in  the  act  of  parliament.  But 
where  a  bargain  is  made,  as  in  this  and  other  inclosure 
acts,  between  the  rector  and  his  parishioners,  the  amount 
to  be  received  by  the  rector  must  necessarily  vary,  accord- 
ing to  the  existence  or  non-existence  of  an  agreement  that  he 
shall  be  exempted  from  taxes  and  other  pecuniary  burthens. 
The  bargain  in  this  instance  was,  that  the  corn  rent  sub- 
stituted for  the  tithes  should  be  paid  '^  free  from  all  taxes 

(a)  5  D.  &  R.  675 ;  4  B.  &  C.  863. 
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^8^.  aiMl  other  deductions  whatsoever,   except  the  land  tax." 

Mitchell  '^^^  question,  therefore,  turns  upon  the.  meaning  of  the 

V.  words  '*  all  taxes  and  other  deductions.*'    The  rector  coii- 

oRDBAic  ^^^j^  ^j^^^  ^p^^  ^j^^  jj^j^  construction  of  those  words  his 

exemption  includes  payments  to  be  made  for  the  relief  of 
the  poor.  His  parishioners,  on  the  other  hand,  insist  th^ 
taxes  and  deductions  are  not  rqtes,  and  therefore  that  the 
rector  is  liable  to  payment  of  the  poor  rates.  Now  it  has 
been  decided  that ''  parochial  tax"  means,  or  at  least  com- 
prehends, **  poor  rate."  And  I  think  most  correctly.  Is 
not  the  popr  rate  a  tax  i  Would  there  be  any  thing  absurd 
in  speaking  of  a  '^  poor  tux*'  instead  of  a  '^  poor  rate  V 
I  consider  the  former  expression  equally  appropriate  with 
the  latter ;  each  means  merely  that  a  certain  aggregate  anm 
is  to  be  levied  by  division  upon  many ;  and  the  very  language 
of  the  statute  of  Elizabeth  is,  that  ''  a  fund  shall  be  raised 
by  taxation^  Now  money  raised  by  taxation  is  a  tax ;  the 
poor  rate  is  money  raised  by  taxation :  ergo^  the  poor  rate 
18  a  tax.  I  am,  therefore,  of  opinion,  that  the  exempting 
clause  in  this  act  of  parliament  includes  the  poor  rates,  and 
that  the  plaintiff,  upon  this  record,  is  entitled  to  judgment. 
If  the  words  of  this  act  of  parliament  did  not  exempt  the 
rector  from  the  poor  rate,  it  would  be  difficult  to  fix  upon 
any  other  burthen  from  which  they  would  exempt  him* 

The  other  Judges  concurred. 

Judgment  for  the  plaintiff. 
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Cooke  v.  Leonard  and  another. 

1^ 

Trespass  for  an  assault  and  false  imprisonment.  Plea, 
dot  guilty,  and  issue  thereon.  At  the  trial  before  Burrough, 
J.,  at  the  last  summer  assizes  for  the  county  of  Gloucester , 
the  case  was  this.  One  of  the  defendants,  Leonard,  was  a 
constable  of  the  parish  of  Stroud;  the  other  was  surveyor 
to  certain  commissioners  appointed  by  a  local  act  of  6  Geo* 
4,  c.  6  (a),  for  improving,  8cc.,  the  town  of  Stroud.  On  the 
l6th  of  February,  1826,  two  foreigners  appeared  in  the 
streets  of  Stroud,  eifatbitnig  a  dromedary  and  some  mon- 
kies,  beating  a  dium,  and  soliciting  money  from  the  by- 
standers. The  high  constable  of  Stroud,  who  was  also  one 
of  the  commissioners  above-mentioned,  apprehended  one  of 
the  foreigners  in  the  act  of  exhibiting  the  animals  in  the 
town  and  ordered  the  defendant  Leonard  to  see  that  th? 
animals  were  removed  out  of  the  town.  The  other  foreigner 
had  in  the  mean  time  withdrawn  the  animals  out  of  the 
streets,  and  deposited  them  in  a  stable,  where  they  were  af- 
terwards found  by  the  defendants,  who  ordered  the  foreigner 
to  remove  the  animals  out  of  the  town.  The  plaintiff,  who 
happened  to  be  present,  thereupon  interposed,  advising  the 


(a)  Bjf  8.  68  of  wbicby  certain 
comniissioners  therein  appointed 
are  empowered  to  caase  the  streets 
of  Stroud  to  be  watched,  and  to 
appoint  watchmen. 

By  s.  69,  such  watchmen  may 
apprehend  and  secure,  in  some 
proper  place,  all  rogues,  vaga- 
bonds, vagrants,  idle  and  disor^ 
derly  persons,  disturbers  of  the 
public  peace,  prostitutes,  and  all 
suspected  persons  who  shall  be 
found  wandering  or  misbehaving 
themselves  during  the  hourt  cf 
keeping  waich  within  the  limits  of 
the  town. 

By  8.  70,  such  watchmen  are 
to  be  sworn  in  as  con$tahk$f  and 


are  invested  with  the  like  powers 
and  authorities,  privileges  and  im- 
munities, as  any  constables  are 
invested  with  and  enjoy  by  law. 

And,  by  s.  Ill,  "no  plaintiff 
shall  recover  in  any  action  com* 
menced  against  any  person  for  any 
thing  done  in  eiecotion  of  or 
under  the  authority  of  the  act, 
unless  notice  in  writing  shall  be 
previously  given  to  the  person  in- 
tended to  be  sued  twenty-eight 
days  before  such  action  shall  be 
commenced.''  Upon  the  con- 
struction and  operation  of  this 
latter  section,  the  question  in  the 
cause  entirely  turned. 
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Where  a  sta- 
tute provides 
that  "no  plain- 
tiff shall  re- 
cover in  any 
action  com* 
menced 
against  any 
person  for  any 
thing  done  in 
execution  or 
under  the  au* 
thority  of  the 
act,  unless  no* 
tice  in  writing 
shall  be  given 
to  the  person 
intended  to  be 
sued  98  day8 
before  such 
action  shall 
be  coromenc* 
ed;'*  no  no* 
tice  is  neces* 
sary,  where 
the  defendant 
had  not  rea- 
sonable 
ground  for 
supposing  that 
he  had  acted 
in  execution  or 
under  the  au* 
thority  of  the 
act. 


Cooke 

V, 
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1B97.  foreigner  not  to  obey,  and  expressing  his  opinion  that  the 
defendant  had  no  authority  to  issue  such  an  order.  The 
defendant  Leonard  then  endeavoured  to  remove  the  animals 
Leonibd.  |jy  force,  which  the  plaintiff  assisted  in  preventing,  and  was 
thereupon  taken  into  custody  by  the  defendants.  This  was 
the  a:  jault  and  imprisonment  complained  of.  No  notice 
of  action  had  been  given  to  the  defendants  pursuant  to  the 
directions  of  the  111  th  section  of  the  statute  (a),  and  it 
was  on  that  ground  contended  that  the  plaintiff  must  be 
nonsuited.  The  learned  Judge  being  of  opinion  that  the 
defendants  had  acted  colourably  under  the  authority  of  the 
statute,  and  were  therefore  entitled  to  notice,  yielded  to  the 
objection,  and  nonsuited  the  plaintiff.  In  Mkhadmas  term 
last,  a  rule  nisi  having  been  obtained  for  setting  aside  the 
nonsuit,  and  for  a  new  trial, 

Ludlow  now  shewed  cause.  The  nonsuit  was  right,  for 
the  defendants  were  clearly  entitled  to  notice  of  action. 
In  a  case  of  this  kind,  all  that  is  necessary  in  order  to 
bring  an  officer  within  the  protection  of  the  statute,  is 
to  shew  that  he  was  acting  in  supposed  pursuance  of  his 
authority,  and  with  the  bona  fide  intention  of  performing  his 
duty.  That  was  the  rule  acted  upon  with  reference  to  ano- 
ther act  of  parliament,  53  Geo,  3,  c.  127,  in  Theobald  v. 
Crichmore  (6),  though  the  officer  had  clearly  exceeded  his 
authority ;  and  Lord  Ellenborough  there  said,  that  the  pro- 
tection afforded  to  public  officers  by  that  statute  was  evi- 
dently intended  to  be  given  where  they  had  acted  illegally, 
through  ignorance  or  inadvertence,  and  with  no  other  inten- 
tion than  that  of  executing  their  authority.  [Boy/ey,  J.  In 
that  case  the  defendant  was  acting  under  a  magistrate's 
warrant :  here  there  was  no  warrant.]  Now  in  this  case  the 
foreigners  were  clearly  ''  vagrants,"  or  ^'  idle  and  disorderly 
persons,"  within  the  terms  of  the  69th  section  of  the  sta- 
tute (cr),  and  were  liable  to  be  apprehended  as  such.  They 
had  created  a  nuisance  in  the  streets  of  Stroud  by  publicly 
(n)  Ante,  339,  (a).  (6)  1  B.  &  A.  2^7. 
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exbibitiDg  their  animals  there.  The  defeudants  had  been  i827. 
called  upon  by  the  high  constable  to  abate  the  nuisance. 
If,  in  obedience  to  that  call,  they  had  merely  apprehended 
the  foreigners  themselves,  or  if,  finding  the  animals  in  the 
streets  causing  the  nuisance,  they  had  removed  them  from 
thence,  they  would  roost  clearly  have  been  justified,  either 
at  common  law,  or  under  the  provisions  of  the  statute. 
Unfortunately  they  proceeded  one  step  farther,  and  at- 
tempted to  remove  the  animals  from  a  stable,  where  they 
were  not  immediately  causing  a  nuisance.  But  even  in 
so  doing  it  is  plain  that  they  acted  bondfide,  under  the  belief 
that  they  were  merely  discharging  their  duty;  and  that 
being  the  case,  they  are  still  entitled  to  the  protection  of 
the  statute. 

C.  Phillips^  contrd,  was  stopped  by  the  Court. 

Bayley,  J. — I  entertain  no  doubt  upon  this  case.  The 
general  rule  prevailing  in  all  cases  of  this  nature  certainly 
is,  that  where  an  act  of  parliament  gives  protection  to  per- 
sons acting  in  execution,  or  in  pursuance  of  it,  all  persons 
acting  under  its  provisions  are  entitled  to  its  protection, 
although,  in  so  doing,  they  exceed  their  authority.  Such  a 
rule,  however,  ought  to  be  restrained  within  its  proper  limits, 
and  there  appear  to  me  to  be  cases  which  warrant  this  dis- 
tinction : — If  an  officer  does  an  act,  part  of  which  is  au- 
thorised by  the  statute,  though  part  of  it  is  not — or,  if  a 
magistrate  acts  in  a  case  where  his  general  character  em- 
powers him  to  interfere — a  mere  excess  of  authority  will 
not  deprive  either  the  o£Scer  or  the  magistrate  of  that  pro- 
tection which  the  statute  confers  upon  those  who  act  in 
execution  of  it ;  but  where  the  party  steps  entirely  out  of 
die  provisions  of  the  statute,  and  has  no  authority  at  all  for 
any  part  of  that  which  he  has  done,  there  he  is  not  entitled 
to  that  protection.  There  are,  I  must  admit,  some  very 
strong  cases  in  which  magistrates  acting  beyond  the  limits 
of  their  jurisdiction  have  been  considered  entitled  to  such 
protection.    Thus  it  has  been  held,  that  where  a  magistrate 
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acts  upon  a  subject-matter  of  complaint  brought  before  him » 
but  which  arose  out  of  his  jurisdiction,  he  is  entitled  to 
the  notice  required  by  the  statute  24  Geo*  2,  c.  44,  before 
the  party  aggrieved  can  bring  any  action  (a);  but  in  that  case 
he  would  have  had  authority  to  do  the  act  he  did,  provided 
the  subject-matter  of  complaint  had  arisen  within  his  juris- 
diction. In  Weller  v.  2'oke  (6),  one  magistrate  having  com- 
mitted the  mother  of  a  bastard  child  for  not  affiliating  the 
child,  was  yet  held  entitled  to  the  previous  notice  of  action 
under  the  24  Geo.  2,  c.  44,  though  by  the  statute  18  Eliz. 
c.  3,  s.  2,  jurisdiction  over  the  subject-matter  is  committed 
to  two  magistrates.  In  Bird  v.  Gunston{c)  the  magistrate 
was  authorised  by  statute  to  commit  the  plaintiff,  the  driver 
of  a  waggon,  for  riding  on  the  shafts  in  the  highway.  The 
magistrate,  in  fact,  committed  the  driver  for  being  on  the 
shafts  while  the  waggon  was  standing  still ;  yet  it  was  held, 
that  though  the  commitment  was  illegal,  the  magistrate  was 
entitled  to  notice  of  action.  These  cases  all  proceed  upon 
the  general  principle  applicable  to  this  subject,  namely,  that 
where  an  act  of  parliament  requires  notice  before  action 
brought  in  respect  of  anything  done  in  execution  or  in 
pursuance  of  its  provisions,  these  latter  words  are  not  con- 
fined to  acts  done  strictly  in  execution  of  the  act  of  par- 
liament, but  extend  to  all  acts  done  bonajide  in  pursuance 
of  it.  But  where  the  act  is  done  without  any  colour  for 
supposing  that  it  is  authorised  by  the  act  of  parliament, 
there  the  party  is  not  entitled  to  notice  of  action.  Thus, 
in  Lawlon  v.  Miller  {d),  a  custom-house  officer  detained  a 
man  going  abroad,  whom  he  supposed  to  be  an  artificer. 
The  man  was  not  an  artificer,  nor,  if  he  had  been,  would  a 
custom-house  officer  have  had  any  right  to  detain  him. 
The  plaintiff  obtained  a  verdict  and  the  defendant  had 
liberty  to  move  to  enter  a  nonsuit,  upon  the  ground  that 


(a)  Presiidge  v.  Woodman,  2  D. 
&  R.  43  ;  1  B.  &  C.  12. 
(6)  9  East,  364.  See  Ex-jjarte 


Jl/flWin,9D.&R.63;6B.&C.80. 
(f)  2  Chit.  Rep.  459. 
((/)  E.  T.  1818.  MS. 
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notice  of  action  was  necessary;  and  the  motion  was  made,  lanr. 
but  the  court  refused  the  rule.  In  Morgan  v.  Palmer  (a), 
the  mayor  of  an  ancient  borough,  in  which  he  was  also  a 
justice  of  the  peace,  took  a  fee  of  48.  from!  a  publican 
resident  within  the  borough  for  renewing  his  annual  license ; 
and  though  it  appeared  that  for  fifty-seven  years  a  similar 
fee  had  been  uniformly  received  by  the  mayor  for  the  time 
being  from  every  publican  within  the  borough  applying  to 
have  his  license,  yet  it  was  held  that  the  fee  was  illegal ; 
that  it  could  not  have  been  taken  by  the  mayor  by  virtue 
or  in  execution  of  his  ofiBce  as  a  justice  of  the  peace ;  and, 
therefore,  that  it  might  be  recovered  back  in  assumpsit  for 
money  had  and  received,  without  any  notice  of  action.  Let 
us  then  apply  the  principles  deducible  from  these  cases  to 
the  present.  Had  the  defendants  in  this  case  any  colour 
for  acting  as  they  did  i  Had  they  any  reasonable  ground 
for  supposing,  or  could  they  have  supposed  that  they  were 
acting  in  execution  or  in  pursuance  of  the  statute  i  By 
different  clauses  of  the  statute,  the  commissioners  are  au- 
thorised to  appoint  watchmen,  and  the  watchmen  are  autho- 
rised to  apprehend  all  vagrants,  all  idle  and  disorderly  per- 
sonsy  and  all  suspected  persons  found  wandering  or  misbe- 
having themselves  during  the  hours  of  keeping  watch  within 
the  limits  of  the  town.  Two  foreigners  appeared  in  the 
town  with  a  dromedary  and  monkey.  How  did  the  de- 
fendants act?  They  did  not  attempt  to  apprehend  the 
owners  of  the  animals,  but  they  seized  the  animals  them- 
selves; and  seized  them,  not  while  being  exhibited  in  the 
public  streets,  where  they  might  have  been  liable  to  be 
removed  as  a  nuisance,  but  after  they  had  been  removed 
by  their  owners  into  a  stable,  where  they  had  ceased  to  be 
a  nuisance.  They  had  not  only  no  authority,  but  they  had 
no  colour  or  pretence  for  supposing  that  they  bad  authority, 
under  this  act  of  parliament,  to  seize  these  animals  while  in 
the  stable,  for  the  purpose  of  jemoving  them  out  of  the 
town.  Where  an  act  of  parliament  provides,  that  in  case 
(<i)  4D.&R.  283;  2B.&C.739. 
A  a2 


CASES  IN  THE  KINGS  BENCH, 

of  any  action  brought  against  any  person,  for  any  thing  done 
in  execution  or  in  pursuance  of  the  act,  the  defendant  shall 
be  entitled  to  certain  privileges,  the  true  meaning  is,  that 
the  act  done  must  be  in  its  nature  such,  that  the  person 
doing  it  may  reasonably  suppose  that  he  had  authority  from 
the  act  of  parliament  to  do  it.  In  this  case  I  am  clearly  of 
opinion  that  the  defendants  had  no  reasonable  grounds  for 
supposing  that  either  they,  or  the  commissioners  under 
whose  instructions  they  acted,  had  any  authority  under  this 
act  of  parliament  to  remove  the  animals  from  the  place 
and  under  the  circumstances  they  attempted  to  remove 
them ;  and,  therefore,  that  no  notice  of  action  was  necessary, 
that  the  nonsuit  was  wrong,  and  that  the  rule  for  a  new  trial 
ought  to  be  made  absolute. 

HoLROYD,  J. — I.  am  entirely  of  the  same  opinion.  If 
the  defendants  had  had  authority  under  the  act  of  parlia- 
ment to  do  the  thing  complained  of,  and  had  inadvertently 
exceeded  their  authority  in  the  course  of  doing  it ;  or  even 
if  they  had  done  the  thing  under  colour  of  such  authority, 
and  with  reasonable  ground  for  believing  that  it  existed ;  in 
either  of  those  cases  they  would  have  been  entitled  to  notice 
of  action.  But  looking  at  the  terms  of  this  act  of  parlia- 
ment, I  think  that  it  is  quite  clear  that  the  defendants  had 
no  pretence  or  colour  for  believing  that  it  gave  them  any 
authority  for  pursuing  the  line  of  conduct  which  they  pur- 
sued. The  99th  section  of  the  act,  which  has  not  before 
been  mentioned,  inflicts  a  penalty  of  £0.  upon  persons 
committing  certain  acts  in  the  streets  of  Stroud,  and  it  sub- 
jects to  that  penalty,  among  other  persons,  "  any  person 
who  shall,  within  any  street  of  the  town,  exhibit  or  expose 
any  stallion,  or  turn  loose  any  horse,  mule,  ass,  pig,  or 
other  beast."  But  even  that  section  not  only  did  not  justify 
the  defendants  in  their  conduct,  but  did  not  furnish  any 
colour  or  pretence  for  it.  If  they  had  interfered  *'  during 
the  hours  of  keeping  watch,"  and  while  the  dromedary 
and  the  monkies  were  being  actually  exhibited  in  the  streets. 
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80  that  thej  might  be  considered  a  nuisance,  there  would 
have  been  some  colour  and  pretence  for  their  interference, 
because,  as  constables  of  the  town,  they  would  have  had 
authority,  either  by  the  common  law,  or  under  the  act  of 
parliament,  to  abate  a  nuisance.  But  they  did  not  so  inter- 
fere ;  but,  on  the  contrary,  they  waited  till  the  animals  had 
been  removed  from  the  streets  to  a  stable,  and  had  ceased 
to  be  a  nuisance,  before  they  attempted  to  seize  them.  In 
Irving  v.  Wilson  (a),  goods  were  seized  as  forfeited,  which 
in  fact  were  not  so,  by  a  revenue  officer,  who  accepted 
money  of  the  owner  for  releasing  them.  The  owner  brought 
an  action  to  recover  back  the  money^  and  it  was  held  that 
no  notice  of  action  was  necessary.  And  Grose,  J.  then 
laid  it  down  as  law,  that  if  an  officer  seize  goods  as  forfeited, 
he  does  it  colore  officii ;  but  if  he  takes  money  for  deliver- 
ing up  the  goods,  there  is  no  pretence  for  saying  that  he 
does  that  colore  officii.  The  case  of  Morgan  v.  Palmer  (6), 
which  has  been  cited  by  my  brother  Bayley,  is  an  authority 
to  the  same  effect.  If  the  defendants  in  the  present  case 
had ;  endeavoured  to  remove  the  animals  while  they  were 
exhibiting  in  the  streets,  and  forming  an  obstruction  there, 
I  should  have  thought  that,  though  not  strictly  justified,  they 
might  still  have  been  considered  as  acting  colore  officii:. hut 
when  the  animals  were  removed  from  the  street  into  a  stable 
and  formed  no  nuisance  or  obstruction,  the  attempt  to  re- 
move them  was  not  an  s^ct  done  colore  officii^  because  the 
defendants  could  not  by  possibility  believe  that  they  had 
any  authority  under  the  act  of  parliament  to  interfere  in  so 
summary  and  extraordinary  a  manner.  For  these  reasons 
I  agree  in  the  opinion  that  there  ought  to  be  a  new  trial  in 
this  case. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  If  the 
defendants  could  have  reasonably  believed  that  this  act  of 
parliament  gave  them  any  colour  for  their  conduct,  they 
would  have  been  entitled  to  notice  of  action,  although  their 

(a)4T.R.435.  (6)4D.&R.483;  2B.&C.7S9. 


346 

18«7. 


CASES  IN  THE  KINGS  BENCH, 

conduct  would  have  been,  strictly  speaking,  equally  illegal. 
But  they  could  not  believe  any  such  thing.  The  69th 
section  limits  the  period  during  which  the  persons  therein 
described  as  ^'  misbehaving  themselves/'  may  be  appre- 
hended, namely,  ^'  during  the  hours  of  keeping  watch." 
Now  it  does  not  appear  that  the  owners  of  these  animals 
were  '*  misbehaving  themselves,"  or  that  the  attempt  to 
seize  the  animals  was  made,  '^  during  the  hours  of  keeping 
watch."  But  even  if  that  did  appear,  the  clause  in  question 
empowers  the  watchmen  to  apprehend,  not  animals,  but 
*^  persons,"  and  persons  ^'  misbehaving  themselves."  I 
think  it  clear,  therefore,  that,  under  that  clause,  the  defend- 
ants could  have  no  ground  for  supposing  that  they  had  au- 
thority to  remove  the  animals  at  the  time  when  they  at- 
tempted to  do  so.  With  respect  to  the  ggth  section,  men- 
tioned by  my  brother  Holroyd,  it  is  sufficient  to  observe 
that  the  animals  were  not  in  the  streets  at  the  time  when 
the  attempt  was  made  to  remove  them ;  though  I  feel  free 
to  add,  that  I  very  much  doubt  whether  the  exhibition  of 
such  animals  in  the  streets  constituted  a  nuisance,  within 
the  fair  meaning  of  that  clause  of  the  statute.  At  all  events, 
I  am  clearly  of  opinion  that  neither  the  commissioners,  nor, 
of  course,  the  defendants  who  acted  under  them,  had  any 
authority  to  remove  the  animals  after  they  had  been  placed 
in  the  stable.  I  think  further,  not  only  that  they  had  no 
authority,  but  that  they  had  no  colour,  or  reasonable  ground 
for  believing  that  they  had  any  such  authority ;  and  conse- 
quently that  they  were  not  entitled  to  notice  of  action,  and 
that  the  rule  for  a  new  trial  must  be  made  absolute. 

Rule  absolute. 
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Thompson  and  another  v.  Atkinson.  v^v^/ 

fjrURNEY  on  a  former  day  obtained  a  rule  nisi,  calling  a  cause  and 

on  the  plaintiffs  to  shew  cause  why  the  defendant  should  5!|™att«" >«» 

■^    .  "'  difference  were 

not  have  his  costs  pursuant  to  the  43  Geo,  3,  c.  46,  having  referred  to 

been  arrested  for  the  sum  of  179/-  without  any  reasonable  JheoJttoft^e 

or  probable  cause.     On  shewing  cause  this  day,  the  cir- cause  to  ii6u2e 

cumstances   disclosed   on   affidavits   were    these : — Upon  (npord.    ^e 

being  arrested  the  defendant  gave  bail,  and  the  cause  went  ?'^*'"™'f®'^ . 

_    .  ,  „    ,  ,  .  ,  f<>"nd  for  the 

to  issue.     Before  the  case  was  called  on,  the  parties  agreed  plaintiff  a  cer- 

to  a  reference,  and  a  verdict  was  taken  by  consent  for  the  ?*"  *"?  5° 

'^  ^         one  on  balance 

plaintiff,  damages  500/.,  subject  to  the  award  of  an  arbitra-  of  accounts, 

tor,  to  whom  the  cause  and  all  matters  indifference  between  fendant  had 

the  parties  were  referred,  and  the  costs  of  the  cause  were  been  arrested 

to  abide  the  event  of  the  award,  and  the  costs  of  the  refe-  reasonable  or 

rence  were  to  be  in  the  discretion  of  the  arbitrator.     The  probable  cause 

■  !•  1     1   f  •  .   •      1       r  .1       •  foralargersum 

arbitrator  published  his  award  m  the  following  terms : —  than  was  due, 

"  I  find  that  at  the  time  of  the  commencement  of  the  said  {jp^^^ard^d 

nim  a  sum  ol 

action,  there  was  and  is  still  due  and  owing  from  the  de-  mone^^  as  a 

fendant  to  the  plaintiffs,  upon  a  balance  of  accounts  between  for"tEe"iinlaw!. 

them,  the  sum  of  45/.  1 8s.    And  whereas  it  has  upon  the  said  f"!  arrest,  to  be 

reference  been  proved  on  the  part  of  the  defendant,  that  he,  the  balance 

the  defendant,  was  arrested  in  this  action  at  the  suit  of  the  ^^^""^  i*^  ^ 

really  due  to 
plaintiffs,  on  the  20th  day  of  July,  for  the  sum  of  179/^  the  plaintiff, 

and   he  continued  in  custody  under  such  arrest  for  the  ye^icl^^'be  * 

space  of  five  weeks ;  and  whereas  I  find  that  the  plaintiffs  entered  for  the 

had  no  reasonable  or  probable  cause  for  arresting  the  de-  diffe"rence'l— 

fendant  for  so  large  a  sum  as   179/.,  1  do  award,  order,  ^^'^>  that  the 

dpiGnciarit  was 

adjudge  and  declare,  that  the  defendant,  by  reason  thereof,  not  entitled  to 
is  entitled  to  compensation  or  damages  to  the  value  and  costs  under 
amount  of  20/.     And  whereas  no  other  matters  were,  upon  3,  c.  46,  s.  3. 
the  reference,  alleged  by  either  of  the  said  parties  to  be  in 
difference  between  them,  I  do  order  that  the  verdict  in  the 
said  cause  shall  be  vacated^  annulled  and  set  aside^  and  in- 
stead thereof,  that  a  verdict  shall  be  entered  for  the  plaintiffs 
for  the  sum  of  25/.  185.,  the  same  being  the  amount  of  the 
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balance  which  I  find  due  to  the  plaintiffs,  after  deducting 
therefrom  the  amount  of  the  damages  I  have  awarded  as 
aforesaid  to  the  said  defendant."  Under  these  circum- 
stances, the  question  was  whether  the  plaintiffs  could  be 
deprived  of  ^heir  costs  under  the  statute. 

Denman  .and  Wightman  contended  that  as  the  costs  of 
the  cause  were  to  abide  the  event,  and  the  finding  of  the 
arbitrator  was  in  favour  of  the  plaintiffs,  they  were  entitled 
to  their  costs  as  a  matter  of  course.  It  might  be  that  the 
defendant  was  originally  arrested  for  the  sum  of  179/*  with* 
out  any  reasonable  or  probable  cause.  For  that  he  has  had 
a  compensation  allowed  him  by  the  arbitrator,  still  leaving 
a  verdict  in  favour  of  the  plaintiffs,  which  concludes  the 
question  of  costs. 

Gumey  and  Comyn,  in  support  of  the  rule,  urged  that 
notwithstanding  the  submission  and  the  finding  of  the  arbi* 
trator  ultimately  for  the  plaintiffs,  the  defendant  was  by  the 
very  terms  of  the  statute  entitled  to  costs.  The  statute 
enacts  "  that  the  defendant  shall  be  entitled  to  costs,  if  it 
appear  to  the  Court  that  the  plaintiff  had  not  any  reason- 
able or  probable  cause  for  causing  the  defendant  to  be  held 
to  bail  for  the  sum  for  which  he  was  arrested."  Now  here 
the  arbitrator  has  expressly  found  that  the  plaintiffs  had  no 
reasonable  or  probable  cause  for  arresting  the  defendant 
for  so  large  a  sum  as  179/.  By  this  finding,  the  point  is 
determined. 


Abbott,  C.  J. — Whether  we  consider  the  terms  of  the 
reference,  or  the  finding  of  the  arbitrator,  1  think  we  cannot 
make  this  rule  absolute.  By  the  terms  of  the  reference, 
the  plaintiffs  stipulate  that  they  shall  have  the  costs  of  the 
cause  if  the  verdict  is  entered  in  their  favour.  Subject  to 
that  stipulation  they  give  the  arbitrator  a  further  power  of 
taking  into  consideration  whether  the  arrest  was  made  for 
too  much  money  or  not,  but  still  stipulating  as  a  term  of 
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the  reference  that  they  shall  have  the  costs  of  the  cause  if 
the  event  of  it  be  in  their  favour.  The  arbitrator  deter- 
mines that  there  was  no  probable  ground  for  arresting  the 
defendant  for  so  large  a  sum,  and  that,  therefore,  as  a  com- 
pensation for  the  imprisonment  he  has  suffered,  he  gives 
him  the  sum  of  120/.,  to  be  deducted  from  the  sum  of  45L 
18f.,  which  he  finds  to  be  due  to  the  plaintiffs  upon  the 
balance  of  accounts.  It  appears  to  me,  therefore,  that  we 
are  bound  by  the  terms  of  the  reference  and  the  finding  of 
the  arbitrator,  and,  consequently,  that  this  is  not  a  case  for 
costs  under  the  statute. 
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1897. 


Batlet,  J.  and  Littledale,  J.  concurred  (a). 

Rule  discharged. 
(a)  Holroyd.  J.  was  absent. 


Brazier  v.  William  Jones,  Esq. 

XHIS  was  an  action  against  the  Marshal  of  the  Marshalsea  whero  a  bill 

of  this    Court  for  an  escape  on  mesne  process*      On  a  ^a^.  ^1^ 

,      '  .  •  against  the 

former  day  a  rule  was  obtained,  calling  on  the  defendant  to  Marshal  for  an 

shew  cause  why  the  plaintiff  should  not  be  at  liberty  to  ^encSrofthe 

amend  his  bill  by  entitling  it  specially  of  a  particular  day  in  term,  and  al- 

term  on  payment  of  costs,  under  the  following  circum-  cMc^to  have 

stances : — ^The  bill  was  entitled  generally  of  Michaelmas  ^l^®°  P^^^^e  on 

term^  18£8;  the  escape  was  alleged  to  have  taken  place  on  the  same  term, 

the  15th  November,  1828,  and  on  that  day  the  bill  was  filed.  ^  "^^^^^  '^«™ 

.        .  "^  was  a  special 

To  this  bill  there  was  a  special  demurrer,  filed  on  the  22d  demurrer,  that 

November,  assigning  for  cause  that  the  action  had  accrued  of  action  had 

subsequently  to  the  time  when  the  bill  must  be  supposed  relation  to 

to   have   been   filed,   inasmuch    as  by   law  it  must  have  the  t'erm,*^the 

relation  to  the  first  day  of  the  term.     It  now  appeared  ^*'"*"'  allowed 

'^'^  the  plaintiff  to 

amend  his  bill  by  specially  entitling  it,  upon  payment  of  costs,  although  it  appeared  by 
affidavit  that  the  prisoner  was  recaptured  before  the  motion  was  made  for  leave  to 
amend. 


360  CASES  IN  THE  KING  S  BENCH, 

1887.        as  a  fact  upon  the  aflSdavits  that  on  the  21st  November  the 
^^T^"^^       prisoner  had  returned  into  the  custody  of  the  Marshal. 

V. 

Jones.  Campbell  now  shewed  cause,  and  contended  that  as  the 

defendant  was  clearly  entitled  to  judgment  on  the  special 
demurrer,  the  plaintiflf  was  not  at  liberty  to  amend.  If  the 
plaintiflf  was  allowed  to  amend,  the  defendant  would  be 
precluded  from  pleading  to  the  present  declaration  the  re* 
caption  of  the  prisoner,  who  appears  now  by  affidavit  to 
have  returned  into  the  custody  of  the  Marshal  on  the  21st 
of  November.  The  plaintiff  must,  therefore,  be  compelled 
to  declare  de  novo,  and  then  the  defendant  will  be  at  liberty 
to  plead  the  recaption  ;  otherwise  he  will  be  prejudiced  by 
the  plaintiff's  mistake. 

Scarlett  and  Comyn,  in  support  of  the  rule.  It  is  too 
clearly  settled  to  be  now  disputed,  that  so  long  as  the  pro- 
ceedings are  on  paper  and  not  of  record,  either  party  may 
have  leave  to  amend  on  payment  of  costs.  This  is  an  or* 
dinary  application;  Deacon  v.  Vivian  (a),  Dickinson  v. 
Plaisted  (6),  Coutaudre  v.  Le  Reuz  (c).  Greenwood  v. 
Richardson  (d),  Hodgson  v.  Mitchell  (c).  Smith  v.  Key{f)^ 
Wilkes  V.  The  Earl  of  Halifax  (g),  Barnes  v.  Eyles  (A), 
Duchess  of  Marlborough  v.  Widmore  (i).  Cross  v,  Kaye  (A), 
Maddock  v.  Hammett  (/),  Petre  v.  Craft  (m).  The  Court  can- 
not in  this  stage  of  the  proceedings  take  notice  of  the  fact  that 
there  has  been  a  recaption.  This  appears  only  by  affidavit; 
it  is  a  matter  dehors  the  record,  which,  if  noticed  in  this 
way,  may  be  productive  of  general  inconvenience.  But 
assuming  that  the  Court  can  take  notice  of  it,  still  it  affords 

(a)  Barnes,  7.  (h)  2  J.    B.    Moore,    566  ;    6 

\h)  7T.  R.  474.  Taunt^l9. 

(c)  1  East,  133.  (0  1  Wils.  149. 

\d)  Bames,  16.  ijk)  6  T.  R.  543. 

(«)  Ibid.  26.  (0  7T.  R.55. 

(J)  1  Stra.  638.  \m)  4  East,  433. 

(g)  8  Wils.  256. 
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a  stronger  reason  why  the  plaintiff  should  be  at  liberty  to 
amend. 

Abbott,  C.  J. — During  the  discussion  of  this  case,  I 
must  own  1  was  inclined  to  think  that  the  better  mode  of 
disposing  of  the  the  rule  was  to  order  a  stet  processus  to 
be  entered ;  but  upon  consideration  of  the  matter  in  con- 
ference with  my  learned  brothers,  I  agree  with  them  in 
thinking  that  the  rule  ought  to  be  made  absolute.  There  is 
no  doubt  that  this  was  a  mere  slip  or  mistake,  and  according 
to  the  ordinary  practice  of  the  Court,  the  plaintiff  would  be 
allowed  to  amend  upon  payment  of  costs.  If  we  were  to 
allow  the  aknendment  by  reason  of  the  special  circumstances 
laid  before  us  by  aiBdayit,  we  should  not  find  it  easy  to 
avoid  drawing  this  case  into  a  precedent ;  and  we  should 
have  the  same  sort  of  application  made  to  us  in  a  variety  of 
cases  in  which,  hitherto,  such  a  course  has  not  been  coun- 
tenanced. In  my  opinion  we  ought  to  be  adverse  to  the 
discussion  of  any  matters  out  of  the  record,  and  prevent 
the  establishment  of  a  precedent  authorising  parties  to  go 
into  extraneous  circumstances.  We  think  justice  will  be 
better  administered  by  making  this  rule  absolute. 
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i8«r. 


The  other  Judges  concurred. 


Rule  absolute. 


C.  HiNDLEY  V.  The  Marquis  of  Westmeath. 

X  HIS  was  an  a<ftion  of  assumpsit  for  goods  sold  and  de-  Where  hus- 
livered,  to  which  the  defendant  pleaded  the  general  issue,  agreed  by  deed 

non  assumpsit.  At  the  trial  before  Abbott,  C  J.  at  the  to  separate  im- 
mediately and 
live  apart,  the  former  to  allow  the  latter  a  maintenance,  and  they  did  not  in  fact  sepa- 
rate immediately,  but  lived  together  for  nine  months  aflerwards,  apparently  as  man  and 
wife:— He^,  that  the  deed  was  void. 

If  a  wife  lives  apart  from  her  husband  against  his  wish,  and  he  is  willing  to  main- 
tain her  in  his  own  house,  he  is  not  liable  even  for  necessaries  contracted  for  by  her 
during  the  separation. 
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1827, 


HiMDLEY 
V. 

Marquis  of 
Westmeath. 
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London  sittings  after  Michaelmas  term^  1823,  a  verdict  was 
entered  for  the  plaintiflf  by  consent^  subject  to  the  award  of 
a  gentleman  at  the  bar.  The  arbitrator  made  and  published 
his  award  as  follows : — 

''  In  pursuance  of  a  certain  order  of  reference  made  &c., 
I  do  award,  order,  and  determine,  that  the  verdict  found  for 
the  plaintiff  by  the  jury  be  vacated,  and  that  in  lieu  thereof 
a  verdict  be  entered  for  the  defendant.  I  do  also  certify 
by  this,  my  award,  that  I  do  find  and  determine  that  the 
plaintiff  is  entitled  to  recover  against  the  defendant  the 
sum  of  5£/.  1 9s.  in  respect  of  a  debt  incurred  by  the  de- 
fendant's wife,  in  case  the  defendant's  wife.  Lady  Westmeath, 
was  living  apart  from  the  defendant  under  a  deed  of  separa- 
tion, valid  at  the  time  that  debt  was  incurred.  As  to  this 
point,  I  do  find  the  following  facts,  upon  which  my  award 
is  founded.  On  the  17th  day  of  December,  in  the  year  of 
our  Lord,  1817,  a  certain  indenture,  in  three  parts,  was  exe- 
cuted by  the  said  defendant,  then  the  Earl  of  Westmeath, 
of  the  first  part;  the  Countess  of  Westmeath  (his  wife)  of 
the  second  part ;  and  William  Sheldon,  Esq.  of  the  third 
part." 

The  arbitrator  then  set  out  the  deed,  which  recited  that 
disputes  had  arisen  between  the  earl  and  His  countess,  and  that 
they  had  agreed  to  separate.  From  the  terms  of  the  deed, 
however,  it  appeared  that  an  immediate  separation  was  not 
contemplated,  but  provision  was  made  for  a  future  separa- 
tion. 

The  arbitrator  then  went  on  to  state  the  following  facts : — 

''  After  this  deed  was  executed,  the  said  Earl  and 
Countess  of  Westmeath  were  fully  reconciled  to  each  other, 
and  continued  to  live  and  cohabit  together  as  man  and  wife. 
In  August,  1818,  articles  of  separation,  dated  May  30th, 
1818,  were  executed  by  all  the  parties  thereto.  These 
articles  were  between  the  Earl  and  Countess  of  Westmeath, 
of  the  one  part,  and  Lord  Viscount  Cranbourne  and  Heniy 
Widman  Wood,  Esq.  of  the  other  part.  And  after  reciting 
that  the  Earl  of  Westmeath  had,  at  the  particular  instance. 
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9Dd  at  the  sole  desire  of  the  said  Countess  of  Wentmeath,         18^« 
his  wife,  agreed  to  live  separate  and  apart  from  her,  and  to      Hikdlbt 
allow  to  her  and  her  assigns,  during  the  joint  lives  of  the  v. 

said  e^rl  and  the  said  countess,  such  separate  maintenance  w^iiibath, 
and  yearly  provision  for  her  and  her  child,  or  children,  as 
was  thereinafter  mentioned,  it  was  witnessed,  that  in  con- 
sideration of  and  in  pursuance  of  such  agreement,  he,  the 
said  Earl  of  TFes^in«aM,  granted  unto  Lord  Viscount  Cranr 
bourne  and  Henry  Widman  Wood,  their  executors,  &c.,  cer- 
tain premises  therein  named,  for  the  term  of  99  years,  if  the 
said  earl  and  countess  should  jointly  so  long  live,  upon 
trust,  first  to  secure  an  annual  sum  of  1300/.  for  the  first 
six  years,  for  the  sole  use  of  the  Countess  of  Westmeathf 
and  payable  to  her,  or  such  person  as  she  might  appoint, 
on  certain  specified  days,  with  the  usual  powers  to  the 
trustees  for  that  purpose,  and  then,  in  trust,  to  pay  the  sur- 
plus rents  to  Lord  fVeUmeath,  And  it  was'  thereby  de* 
dared  and  agreed,  that  an  additional  yearly  sum  of  3001. 
was  to  be  raised  for  the  maintefiance  and  education  of  Lady 
Rosa  Nugent,  the  then  only  child  of  the  said  Earl  and 
Countess  of  Westmeath,  an  infant  of  the  age  of  five  years 
or  thereabouts,  and  of  the  child,  whereof  the  said  countess 
was  then  enceinte.  But  if  either  the  said  Lady  Rosa 
Nugent  or  the  said  child,  of  which  the  said  countess  was 
then  enceinte,  should  die  before  the  expiration  of  six  years 
from  the  date  of  that  indenture,  the  yearly  sum  of  250/; 
only  should  be  raised  and  paid,  for  the  maintenance  of  such 
surviving  child,  in  lieu  of  the  sum  of  300/. ;  and  if  both  the 
said  children  should  die  before  the  expiration  of  the  six 
years,  then  from  and  immediately  after  the  death  of  such 
children,  the  said  sum  of  300/.  or  0,501.,  as  the  case  might 
be,  should  cease,  and  not  be  raised  or  paid.  The  deed  also 
contained  a  proviso,  that  on  the  death  of  either  the  Earl  or 
Countess  of  Westmeath,  or  other  cessation  of  the  said  an- 
nuities,  the  term  thereby  granted  should  cease,  in  case  all 
arrears  had  been  then  fully  paid.  >  The  deed  then  contained 
covenants  by  the  Earl  of  Westmeath  with  the  trustees  for 
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payment  of  the  above  annuities  of  1300/.  and  300/.,  and 
„  that  be  sbould  not,  after  the  execution  of  tbe  deed,  inter* 

HiNDLBT 

o.  meddle  or  concern  himself  with  any  of  the  monies  which 

WBmcEATH.  should  be  paid  or  come  to  the  hands  of  the  Countess  of 
JVesimeath  by  reason  of  that  indenture,  or  the  trusts  there^ 
inbefore  expressed,  but  that  he  would  permit  the  trustees, 
in  trust  for  the  Countess  of  Westmeath,  and  also  the 
Countess  of  fVestmeath,  to  have  and  receive  the  said  annual 
sums  or  yearly  rents,  and  every  part  thereof;  and  also  that 
it  should  be  lawful  for  the  Countess  of  WeUmeath,  notwith-* 
standing  her  coverture,  and  as  if  she  were  sole  and  unmar* 
ried,  by  any  deed  or  writing,  or  by  her  last  will,  at  her  plea* 
sure,  to  dispose  of  the  arrearages  of  the  said  several  sums 
or  yearly  rents,  and  also  all  her  savings,  and  the  proceeds 
of  the  said  sums,  and  all  and  singular  sum  and  sums  of 
money,  goods,  chattels  and  effects,  and  personal  estate 
whatsoever,  which  she  should  at  any  time  have,  or  which 
should  in  anywise  devolve  or  come  to  her  during  her  life* 
to  such  persons  as  she  should  think  fit ;  and  that  he,  the 
Earl  of  Westmeathf  should  suffer  such  will  to  be  proved 
and  acted  on  without  obstruction,  in  the  proper  ecclesiasti- 
cal court;  and  that  upon  receipt  or  disposal  of  all  or  any 
sum  or  sums  of  money,  she,  the  Countess  of  Westmeath, 
should  and  might,  notwithstanding  her  coverture,  and  as  if 
she  were  sole  and  unmarried,  make  and  sign  valid  acquit- 
tances; and,  moreover,  that  the  Countess  of  Westmeath 
sbould  and  might,  notwithstanding  her  coverture,  live 
separate  and  apart  from  the  Earl  of  Westmeatk,  her  hus- 
band, as  if  she  were  sole  and  unmarried ;  and  that  she,  the 
Countess  of  Westmeatk,  should  from  thenceforth  be  freed 
and  discharged  from  the  power,  command,  restraint 
control,  authority  and  government  of  the  said  Earl  of 
Westmeathf  and  should  and  might  live  and  reside  in 
such  place  and  places,  and  in  such  manner  as  to  her  from 
time  to  time  should  seem  meet ;  and  that  he,  the  Earl  of 
fVestmeath,  should  not'molest  or  disturb  the  Countess  of 
Westmealh  in  her  manner  of  living,  nor  should  at  any  time 
or  times  thereafter  require,  or  by  any  means  whatsoever. 
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either  by  ecclesiastical  ceiwiires^  or  by  taking  out  any  pro-        1897. 
cess,  or  by  commencing  or  intituling  any  suit  whatsoeveri      x^""^^ 
compel   her,   the  Countess   of  Wesimeath,  to   cohabit  or  v. 

live  with  him  the  Earl  of  Westmeath,  nor  should  or  would  ^"^eIth. 
for  that  purpose  otherwise  use  any  force,  violence  or  re- 
straint to  the  person  of  her,  the  Countess  of  Westmeath,  or 
sue  or  molest  or  cause  to  be  sued  or  molested,  any  person  or 
persons  whatsoever,  for  receiving,  harbouring,  lodging,  pro- 
tecting or  entertaining  her,  the  said  Countess  of  Westmeath ; 
and  that- she,  the  Countess  of  TFes/meaM,  should  and  might 
in  all  things  live  as  if  she  were  sole  and  unmarried,  without 
restraint  or  coercion  of  the  Earl  of  Westmeath,  or  by  any 
other  person  or  persons  by  his  means,  privity,  or  procurc^- 
ment«  The  deed  contained  a  covenant  for  further  assu- 
raneei  and  other  usual  covenants  for  the  protection  of  the 
trustees. 

For  a  short  time  before,  and  at  the  time  when  these 
last  articles  were  executed.  Lord  and  Lady  Westmeath  had 
been  and  were  living  toge^er  in  the  same  house  apparently 
on  friendly  terms,  and  apparently  also  as  man  and  wife. 
They  continued  so  to  live  together  after  these  last  articles 
of  agreement  were  executed.  During  this  period,  namely, 
in  November,  1818,  Lady  Westmeath  was  delivered  of  a  son 
and  heir,  and  on- that  occasion  Lord  Westmeath,  who  was 
then  residing  in  the  same  house  with  her,  and  attending 
her  with  great  affection,  communicated  the  intelligence  to 
his  and  her  friends  and  relations,  and  received  their  congra- 
tulations on  the  event.  Subsequently  to  this  period,  at 
Christmas,  1818,  Lord  and  Lady  Westmeath  visited  Lady 
Westmeath^s  father  and  mother,  the  Marquis  and  Marchioness 
of  Salisbury,  at  Hatjield,  During  that  visit  they  jointly 
occupied  their  usual  suite  of  apartments  there,  and  appeared 
to  Lady  Salisbury  and  the  rest  of  the  family  as  living  toge- 
ther on  friendly  terms  and  in  the  usual  manner  as  man  and 
'wife.  They  continued  to  live  together  in  this  way,  and 
their  mutual  friends  and  acquaintance  were  not  aware  that 
they  were  not  living  together  as  man  and  wife.  In  fact, 
however,  for  a  short  time  before  and  from  the  period  of  the 
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1897.         execution  of  the  last  articles  of  agreement.  Lord  and  Lady 
^^""^^       Westmeath  had  occupied  different  beds,  and  did  not  cohabit 

HiNDLEY  .  '^  .  •  1 

V.  together,  and  this  was  known  to   the  ininiediate  personal 

WesS^ath  a"«ndant  of  Lady  Westmeath,  aud  on  the  part  of  Lady 
Westmeath  there  was,  in  fact,  no  real  return  of  affection 
and  kindness  towards  Lord  Westmeath,  after  the  execution 
of  the  last  deed  of  separation.  This  continued  till  May, 
1819*  when  it  became  apparent  to  their  friends  and  rela- 
tions that  they  were  not  living  on  good  terms  with  each 
other.  In  June,  1819»  Lady  Westmeath,  against  the  will 
and  entreaties  of  Lord  Westmeath,  finally  quitted  his  house, 
and  ceased  to  reside  with  him.  They  have  lived  altogether 
separate  ever  since  that  period,  but  always  against  the  wish 
and  contrary  to  the  entreaties  of  Lord  Westmeath,  who, 
during  the  whole  period,  was  ready  and  willing  to  have 
received  and  provided  for  Lady  Westmeath  in  bis  own  house. 
Notwithstanding  this.  Lady  Westmeath  afterwards,  in  Novem" 
ber,  18 19»  whilst  so  living  apart  from  her  husband,  the  defend- 
ant, against  his  will,  and  contrary  to  his  entreaties  that  she 
would  return  to  his  house  and  reside  with  him,  contracted 
a  debt  with  the  plaintiff  for  goods  to  the  amount  of  52/.  19$* 
This  was  the  debt  in  question  in  the  present  case.  I  was 
of  opinion,  under  the  above  circumstances,  that  the  deed 
of  separation,  executed  in  August,  1818,  was  not  intended 
to  be  accompanied  by  an  immediate  actual  separation  of  the 
parties  at  the  time  it  was  executed.  And  that,  not  being 
accompanied  nor  intended  to  be  accompanied  by  such 
actual  separation,  it  was  not  valid  from  the  beginning. 
And  I  also  thought,  that  if  valid  at  first,  it  had  been  avoided 
by  what  amounted  to  a  subsequent  reconciliation  of  the 
parties." 

A  motion  having  been  made  to  set  aside  this  award,  the 
Court  directed  the  matter  to  be  argued  as  a  special  case ; 
the  question  being  whether  the  arbitrator  should  have  di- 
rected the  verdict  for  the  plaintiff  to  be  vacated,  and  a  ver- 
dict entered  for  the  defendant. 

Erie,  for  the  plaintiff.     The  question  depends  entirely 
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upon  the  validity  of  the  deed  of  separation  executed  in         i827. 
August,  1818.     It  will  be  contended  on  the  other  side,  that      ^^^"^^ 
that  deed  is  invalid  on  two  grounds ;  first,  that  at  the  time  «. 

it  was  executed  it  was  not  intended  to  be  accompanied  by  Marquis  of 
an  immediate  actual  separation ;  and,  secondly,  that  at  all 
events^  as  there  was  a  subsequent  reconciliation  between  the 
parties,  the  deed,  by  operation  of  law,  became  vacated. 
In  support  of  the  first  point  the  case  of  Durant  v.  Titleyia) 
will  be  cited;  but  there  is  a  marked  distinction  between  that 
and  the  present  case.  There  the  parties,  by  the  very  terms 
of  the  deed,  contemplated  present  cohabitation  and  future 
separation,  and  on  that  ground  the  deed  was  held  invalid. 
But  in  the  case  now  at  bar,  the  deed  in  terms  contemplates 
a  present  and  continuing  separation,  for  there  are  the  terms 
''  now  and  from  henceforth."  Nothing,  indeed,  can  be  more 
distinct  than  the  expressions  of  this  instrument  to  shew  that 
the  parties  contemplated  a  state  of  separation,  and  conse- 
quently the  case  of  Durant  v.  Titley  does  not  apply.' 
Then  the  difficulty,  secondly,  remains,  whether  these  parties 
can  be  considered  as  having  lived  together  in  a  state  of  ma- 
trimonial cohabitation  after  the  execution  of  the  deed,  or 
whether  the  fieicts  found  by  the  arbitrator  amount  to  a  state 
of  matrimonial  cohabitation  so  as  to  avoid  the  deed.  Now 
there  is  nothing  found  by  the  arbitrator  to  warrant  the  con- 
clusion that  the  parties  were  so  reconciled  as  man  and  wife 
as  to  vacate  the  instrument.  All  that  he  finds  is,  that  for  a 
short  time  before  and  at  the  time  when  the  articles  were 
executed,  they  had  been  and  were  living  together  in  the  same 
house  apparently  on  friendly  terms,  and  apparently  as  man 
and  wife.  He,  however,  goes  on  further  and  finds,  that 
notwithstanding  this  apparent  reconciliation,  there  was  no 
real  affection  on  the  part  of  Lady  Westmeath  towards  her 
lord,  and  that  in  effect,  from  the  time  of  the  execution  of  the 
deed  untilJtiTte,  18]9>  when  she  quitted  his  house  altogether, 
she  was  exempt  from  his  control  as  a  husband,  and  that 
they  did  not,  in  fact,  cohabit  from  the  time  the  deed  was 
(a)  7  Price,  577. 
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executed.  They  occupied  different  beds^  and,  in  fact,  did 
not  live  together  as  man  and  wife,  and  there  was  no  real 
return  of  affection.  It  may  be  true  that  they  lived  in  the 
same  house,  but  unless  there  was  an  actual  reconciliation, 
that  has  never  been  held  sufficient  to  avoid  a  deed  of  sepa- 
ration.  Batetnan  v.  Ross  (a),  Fletcher  v.  Fletcher  (6).  This 
question  must  be  determined  by  the  same  rules  of  strictness 
as  where  the  forfeiture  of  valuable  rights  is  sought.  The 
wife  has  rights  here  which  may  be  deeply  involved,  and 
therefore  strict  proof  of  a  forfeiture  is  necessary.  To 
v^qate  thi9  deed  there  ought  to  be  strict  proof  of  mutuiil 
reconciliation  and  cohabitation.  By  the  statute  of  West" 
minster  %  c.  S4j  a  woman  quitting  her  husbs^nd  and  living 
ju  adultery  loses  her  dower.  *^  Nisi  vir  suus  sponti  et 
iii^\ie  coercione  e^cle^  earn  reconciliet  et  secum  coI^ch 
bitare  permittat"  Upon  this  Lord  Coke,  in  2  Inst.  436, 
maHes  a  note  which  bear^  most  pertinently  upon  the  present 
case,  "  note,  that  cohabitation  is  not  sufficient  without  re- 
conciliation made  by  the  husband,  and,  sponte,  so  as  cohabi- 
tation only  in  the  same  house  with  the  husband  availeth 
her  not."  Cohabitation  in  this  latter  sense  must  be  und^r- 
stood  to  mean  co-residence.  Here  there  may  have  been  a 
co-residence,  but  no  cohabitation,  and  clearly  no  reconcilii^ 
tion.  Th^  husband  cannot  avail  himself  of  his,  off^r  and 
willingness  to  live  and  cohabit  with  the  wife,  so  as  to  work 
a  forfeiture  of  the  wife's  rights.  This  has  been  settled  by 
Seeling  v.  Crawley  (c),  and  Guth  v.  Outh  (^. 


Brodrick,  contrd.  Admitting  that  there  is  nothing  ou  the 
face  of  this  deed  to  render  it  void,  still  it  is  submitted  tt^ftt 
the  facts  found  and  the  reasons  stated  by  the  arbitrator  arQ 
sufficient  for  that  purpose.  The  first  material  fact  found 
by  the  arbitrator  is,  that  at  the  time  of  the  execution  of  the 
deed  the  parties  were  living  together,  that  they  did  not 
intend  to  separate,  and  that  no  actual  separation  took  place. 


(fl)  1  Dow,  235. 
(6)  2  Cox,  99.    3  Bro.  C.  C. 
619,  n. 


(c)  2  Vera.  386. 
(rf)  3  Bro.  C.  C.  614. 
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It  is  clear  from  the  case  of  Durant  v.  Titley  (the  authority         18?7. 
of  which  has  not  been  disputed  on  the  other  side)  that  if  it      ^^^^^ 

.  ,  HiNDLET 

had  appeared  on  the  face  of  the  instrument  itself  that  the  v. 

parties  did  not  intend  to  live  separate,  the  deed  would  have  ^"t^meatu. 
been  void.  It  is  admitted  that  this  does  not  appear  on  the 
face  of  this  deed,  but  the  facts  found  by  the  arbitrator 
supply  the  omission,  and  lead  precisely  to  the  same  conse- 
quences as  if  it  had  been  introduced  into  the  instrument 
itself.  It  cannot  be  contended  that  the  facts  found  by  the 
arbitrator  must  not  be  admitted  to  control  the  effect  of  the 
deed.  The  omission  of  any  condition  in  a  deed  which 
would  vacate  it,  if  truly  set  forth,  will  not  preclude  the  con* 
trol  of  the  instrument  by  collateral  evidence.  This  is  con- 
stantly the  case  where  there  is  usury  or  fraud.  The  finding 
of  the  arbitrator  here  is  equivalent  to  the  finding  of  a  jury. 
Suppose  a  jury,  upon  an  issue  directed  to  try  the  validity  of 
this  deed,  had  found  that  at  the  time  it  was  executed  the 
parties  lived  together  and  did  not  intend  to  separate,  and  did 
not  in  fact  separate,  is  there  any  doubt  that  this  would  be 
sufficient  to  vacate  the  deed?  These  facts  are  found  by  the 
arbitrator,  to  whom  the  whole  matter  is  referred,  and  the 
same  deference  must  be  paid  to  his  finding  as  to  that  of  a 
jury.  This  finding  must  have  the  same  effect  as  if  it  were 
incorporated  into  the  deed,  and  therefore,  on  the  authority 
of  Durant  v.  Titley,  the  deed  is  void.  With  respect  to  the 
second  point,  namely,  the  effect  of  a  reconciliation,  the  De- 
fendant has  no  interest  in  disputing  the  authority  of  the 
cases  cited  on  the  other  side,  or  raising  the  general  question 
whether  deeds  of  separation  are  lawful.  It  is  sufficient  for  - 
him  to  rely  upon  those  cases  which  determine  that  deeds  of 
separation,  attended  with  circumstances  similar  to  What  ap- 
pear to  exist  in  this  case,  are  void.  As  to  the  general  ques- 
tion of  what  amounts  to  a  reconciliation,  the  law  is  clearly 
laid  down  by  Lord  Chancellor  Eldon,  in  Bateman  v.  Ross, 
in  the  following  manner: — "  In  regard  to  the  point  of  re- 
conciliation^ notwithstanding  what  might  be  found  in  some 
of  the  reports,  he  held  the  general  doctrine  to  be  clear,  that 
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a  reconciliation  after  a  separation  entirely  did  away  with  the 
eflfects  of  it.  This  rested  upon  the  ground  of  public  policy, 
as  it  must  not  be  permitted  to  parties  to  make  agreements 
for  themselves,  to  be  held  good  whenever  they  chose  to  live 
separate.  The  question  then  was,  whether  in  that  case  there 
was  a  reconciliation.  It  appeared  to  him  there  was  not, 
unless  their  Lordships  were  prepared  to  say,  that  living 
under  the  same  roof  amounted  to  a  reconciliation,  though  in 
a  state  of  the  highest  animosity*'  Lord  Redesdale  observed, 
that  **  the  appellant  was  living  at  Castk  Gore,  the  respon- 
dent went  there  not  for  the  purpose  of  reconciliation,  but  to 
protect  her  property."  In  that  case  the  case  of  Fletcher  v. 
Fletcher  was  also  adverted  to.  As  a  question  of  law  there- 
fore, the  reconciliation  in  this  case  does  not  interfere  with 
the  effect  of  the  deed  of  separation.  To  all  outward  ap- 
pearance the  parties  were  reconciled.  It  was  unknown  to  any 
body  that  the  fact  was  otherwise.  Their  mutual  friends  and 
acquaintance — nay,  the  lady's  father  and  mother  knew  nothing 
to.  the  contrary.  It  appears  that  the  deed  was  executed  at 
the  sole  desire  of  the  lady — the  wife  compelled  the  husband  > 
to  grant  a  deed  of  separation.  Then  the  question  comes  to 
this:  whether  the  wife  having  compelled  the  husband  to. 
grant  a  deed  (admitted  to  be  against  the  policy  of  the  law  and 
to  be  supported  by  prior  decisions  rather  than  by  a  sense  of 
propriety,)  can  insist  upon  its  operation,  continuing,  as  she 
does  to  the  world,  to  be  living  with  her  husband  as  before, 
because  there  is  no  return  of  his  affection,  and  because,  for 
some  reason  or  other,  she  does  not  chuse  to  cohabit  with 
her  husband  in  that  particular  sense  of  the  word — or  sleep 
in  the  same  bed  with  him.  If  the  question  of  reconciliation 
in  such  cases  is  to  be  determined  by  such  a  test,  it  would 
lead  to  the  most  inconvenient  and  vague,  not  to  say  inde- 
licate and  improper  inquiries.  It  may  be  that  these  parties 
did  not  sleep  together,  but  it  is  quite  clear  that  for  all  pur- . 
poses  as  far  as  the  world  and  the  legal  liabilities  of  the 
husband  are  concerned,  they  were  reconciled.  They  were, 
living  in  the  same  house  apparently  on  friendly  terms,  occu- 
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pyiQg  the  same  suite  of  apartments,  and  none  but.  the  lady's 
maid  is  acquainted  with  the  fact  that  she  does  not  sleep  with 
her  lord.    It  does  not  appear  from  the  deed  itself  that  there  v. 

was  to  be  an  immediate  separation,  but  even  if  that  were  Wj^t^eath. 
stipulated,  still  the  intention  is  negatived  by  the  fact  that 
they  continued  to  live  together.  The  cases  of  Lord  Rodney 
V.  Chambers(a)  and  Chambers  v.  Cauljield{b)  went  farther 
than  this.  There  the  parties  were  to  separate,  subject  to 
the  approbation  of  trustees;  and  that  circumstance  has 
always  been  relied  upon  in  pointing  out  the  distinction  be- 
tween those  and  subsequent  cases,  where  no  domestic  tri- 
bunal was  provided  in  order  to  determine  whether  the  parties 
should  or  should  not  separate.  Here  no  domestic  tribunal 
is  appointed — ^no  reference  to  trustees  provided  for ;  but  the 
question  of  separation  or  no  separation  is  left  to  the  mere 
caprice  and  will  of  the  lady,  after  the  husband  has  been 
compelled  to  execute  the  deed.  The  words  of  the  Statute 
of  Dower,  and  the  note  of  Lord  Coke,  2  In^.  do  not  apply 
to  this  case.  The  statute  renders  both  reconciliation  and 
cohabitation  necessary  to  restore  the  wife's  claim  of  dower. 
Cohabitation,  however,  there  means  nothing  more  than  living 
in  the  same  bouse  with  the  husband.  This  deed  also  differs 
widely  from  other  like  cases  in  this,  that  here  there  is  no 
covenant  to  indemnify  the  husband  against  debts  contracted 
by  the  wife.  This  distinction  was  relied  upon  as  shewing 
consideration  in  the  cases  of  Legard  v.  Johnson  (c)  and  Lee 
v.  Thurhw  (J).  The  last  mentioned  case  has  gone  much 
farther  than  any  others  have  gone.  It  is  much  to  be  re- 
gretted that  these  cases  have  been  decided,  and,  probably,  if 
the  validity  of  such  deeds  were  now  res  integra,  the  Courts 
would  pause  before  they  would  recognize  their  validity. 

Erie,  in  reply.  It  is  now  too  late  to  question  the  lawful- 
ness of  deeds  of  separation.  If  this  deed  was  valid  at  the 
time  it  was  granted,  the  finding  of  the  arbitrator  cannot 


(a)  3  East,  283.  (c)  3  Ves,  352. 

(6)  6  East,  214.  (rf)4D.&R.  11;  2B.&C. 


547. 


362  CASES  IN  THE  KING's  BENCH, 

1897.        control  it.     In  terms  it  contemplates  an  immediate  separa- 
„  tioii.     The  arbitrator  merely  gives  it  as  his  opinion  that 

V.  present  separation  was  not  intended.     It  is  still  open  to 

l^TMEATH  ^^^  Court  to  considcr  that  question.  Bateman  v.  Rosi 
was  cited  merely  for  the  purpose  of  shewing,  that  living 
under  the  same  roof  does  not  amount  to  a  reconciliation  so 
as  to  avoid  a  deed  of  separation.  Here  the  strong  facts 
relied  upon  are  the  absence  of  cohabitation,  and  the  want  of 
the  exercise  of  the  marital  privileges  and  control.  Whe- 
ther the  husband  would  have  been  liable  for  necessaries 
supplied  to  the  wife  during  the  time  she  was  under  the 
same  roof  with  him,  is  no  test  to  determine  this  question. 
As  to  the  third  point  made  on  the  other  side,  that  there  is 
here  no  covenant  to  indemnify  the  husband  against  the 
debts  contracted  by  the  wife,  that  is  no  objection  to  the 
validity  of  such  a  deed,  for  the  sealing  and  delivery  of  the 
deed  imports  consideration.  The  absence  of  such  a  cove- 
nant might  render  it  invalid  as  against  creditors,  but  in  this 
case  it  is  no  objection.  Worrall  v.  Jacob  {a),  Nunn  v. 
Wihmore  (ft).  Fitter  v.  Fitzer  (c). 

Abbott,  C.  J. — I  am  of  opinion  that  in  this  case  the 
award  is  good,  and  that  the  verdict  should  be  entered  for 
the  defendant  according  to  the  directions  of  the  arbitrator. 
This  is  an  action  brought  by  a  person  who  has  given  credit 
for  goods  sold  to  Lady  Westmeath,  It  is  brought  against 
her  husband,  Lord  Westmeath.  Now  a  person  cannot  by 
law  sue  a  husband  for  goods  funiished  upon  credit  to  a 
wife  when  that  wife  is  living  separate  and  apart  from  her 
husband,  unless ,  be  can  shew  that  she  is  so  separate  and 
living  apart  by  his  consent.  The  arbitrator  in  this  case  has 
found,  as  a  fact,  that  at  the  time  this  debt  was  contracted 
by  Lady  fVestmeath,  she  was  living  apart  from  her  husband 
against  his  consent,  and  against  his  earnest  will  and  desire, 
and  that  he  was  always  willing  to  have  received  and  pro- 
vided for  her  in  his  own  house.      In  order,  therefore,  to 

(a)  3  Mcriv.  2C8.  (6)  8  T.  11.  521.  (c)  2  Atk.  511. 
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shew  a  consent  on  the  husband's  part,  the  creditor  fnast         ^^^- 
rely  npon  the  existence  of  some  deed  valid  in  law,  whereby      „  j,^- -- 
Lord  Westmeath  has  bound  himself  irrevocably  to  permit  v. 

his  wife  to  live  separate  and  apart  from  him.  The  question  WEmcsATH. 
is,  whether  Lord  Westmeath  has  executed  such  a  deed.  In 
taking  that  question  into  consideration,  I  think  it  is  import- 
ant to  look  to  the  first  deed,  which  it  is  not  contended  could 
by  any  possibility  be  regarded  as  a  valid  deed.  That  is 
made  in  December,  1817.  In  terms  that  deed  was  exactly 
similar  to  the  deed  in  Durattt  v.  Titley,  and  was  void  on  the 
face  of  it;  but  it  shews  that  there  had  at  one  time  exisltfcd 
differences  between  these  parties — (hat  there  had  been  a 
reconciliatiofi  contemplated — and  that  Lord  Westmeath  had 
conveyed  to  his  wife  certain  lands  as  a  security  for  a  sepa- 
rate maintenance  in  cale  future  differences  should  arise 
and  she  should  herself  be  compelled  to  cease  to  live  with 
kim — but  not  in  case  any  mutual  friend  should  think  they 
ought  to  live  separate  and  cease  to  cohabit.  That  is  the 
effect  of  the  first  deed.  After  that  deed  was  executed,  the 
parties  unquestionably  lived  together,  and  what  is  called 
matrimonial  cohabitation  took  place  between  them,  for  this 
deed  is  dated  in  the  month  of  December ,  1817,  and  in  the 
month  of  Nof>ember  following,  Lady  Westmeath  is  delivered 
of  a  child,  of  which  Lord  Westmeath  appears  to  be  the 
father.  This  deed  having  been  executed,  in  the  month  of 
August,  1818,  another  deed  is  executed;  and  upon  the 
perusal  of  that  deed,  it  should  seem,  that  the  parties  had 
then  actually  separated,  for  in  the  language  of  the  deed, 
aft«r  reciting  that  they  had  agreed  to  live  separate  and  apart, 
and  that  he  had  agreed  to  allow  to  her  during  their  joint 
Uvea  a  separate  maintenance  and  provision  for  her  and  her 
children,  he  conveys  to  Lord  Cranbourne  certain  heredita- 
ments in  trust,  that  she  and  the  children  shall  receive  a 
certain  income  for  six  years,  payable  on  certain  days  speci- 
fied in  the  deed ;  and  there  are  the  several  powers  given  to 
trustees  for  that  purpose ;  and  then  he  covenants  that  I^dy 
Westmeath,  notwithstanding  her  coverture,  shall  live  as  if 
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she  were  sole  and  unmarried^  and  shall  from  thenceforth  be 
freed  from  his  power,  restraint,  and  control,  and  that  he 
will  not  molest  or  disturb  her.  Reading  this,  it  is  an  actual 
separation  of  the  parties  then  immediately  taking  place. 
The  actual  separation,  however,  did  not  take  place.  On 
the  contrary.  Lady  Westmeath  continued  to  reside  in  his 
house  till  the  month  of  November,  when  she  was  delivered 
of  a  son  and  heir.  It  further  appears  from  the  iindii^  of 
the  arbitrator,  that  after  the  birth  of  this  child,  they  went  to 
vbit  her  ladyship's  father  and  mother,  the  Marquis  and 
Marchioness  of  Salisbury,  at  Hatfield,  where  they  lived 
apparently  as  man  and  wife,  and  in  the  eyes  of  the  world  as 
if  they  were  perfectly  reconciled.  It  is  found,  however, 
that  during  the  whole  period,  from  a  little  before  the  execu- 
tion of  the  deed  in  August,  1818,  until  their  actual  separa- 
tion, what  has  been  called  a  mutual  cohabitation  did  not 
take  place.  The  arbitrator  then,  upon  these  facts,  has 
given  his  opinion,  that  under  these  circumstances,  the  deed 
executed  in  August,  1818,  was  not  intended  to  be  accom- 
panied by  an  immediate  actual  separation  of  the  parties. 
That  is  the  conclusion  of  fact  which  he  draws  from  the 
circumstances  disclosed,  and  I  think  that  conclusion  is 
rightly  drawn,  for,  although  the  deed  imports  actual  present 
separation,  yet,  if  the  parties  did  not  intend  present  actual 
separation,  the  deed  does  not  speak  the  language  of  truth, 
and  does  not  come  within  that  class  of  cases  by  which 
validity  to  a  certain  extent  is  given  to  instruments  of  this 
kind.  The  arbitrator  finds  that  the  deed  was  not  intended 
to  be  accompanied  by  actual  separation  immediately,  and 
he  finds  that,  in  fact,  they  did  not  separate,  but  continued 
some  months  residing  together  as  man  and  wife,  namely, 
from  August,  1818,  until  the  month  of  May,  following. 
These  facts  being  found,  I  think  his  conclusion  is.  well  war- 
ranted.. It  is  to  be  observed,  that  the  deed  of  August ^ 
1818,  provides  for  the  payment  of  the  annuity  on  certain 
days  therein  specified.  For  months  after  this  period  she  was 
continuing  to  live  with  Lord  Westmeath,  vmA  thereby  ren- 
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dered  him  liable  on  contracts  for  which  husbands  are  ordi- 
narily liable  whilst  their  wives  live  with  them ;  but  if  this  is 
to  be  construed  to  the  letter,  he  would  be  answerable  to  the 
trustees,  and  liable  to  pay  them  the  annuity  thereby  agreed  Wbstmeath. 
to  be  paid  for  her  separate  maintenance.  Looking  at  the 
whole  of  this  case,  as  it  appears  from  the  finding  of  the 
arbitrator  that  it  was  not  intended  by  the  deed  that  there 
was  to  be  a  present  separation,  but  only  to  enable  Lady 
fVestmeath  to  separate  from  her  lord  when  she  pleased,  I 
am  of  opinion,  upon  the  authorities  cited,  that  a  deed  of 
that  description  is  void.  I  wish  to  confine  my  opinion  to 
the  point  reserved  for  us  by  the  learned  arbitrator.  At  the 
same  time  I  wish  it  not  to  be  understood  that  I  am  by  any 
means  of  opinion  that  the  plaintiff  could,  merely  on  the 
ground  of  the  existence  of  such  a  deed  as  this,  even  if  it 
were  a  legal  deed  of  separation,  sue  the  husband  for  goods 
supplied  to  the  wife  living  apart  from  the  husband  without 
his  consent.  On  the  contrary,  I  am  disposed  to  think  that 
he  could  not,  but  that  the  trustees  would  be  bound  to 
obtain  the  money  from  the  husband  and  pay  the  wife's  debts, 
and  that  the  only  remedy  for  the  plaintiff  would  be  to  claim 
payment  out  of  the  fund  provided  by  the  deed  of  separa- 
tion. 

Bay  LEY,  J. — I  take  the  general  rule  to  be  this : — Where 
the  husband,  without  lawful  excuse,  turns  away  his  wife,  and 
will  not  maintaip  her,  he  gives  her  personal  credit,  and  she 
has  a  right  to  m^aintenance  upon  his  credit  and  in  his  name; 
but  where  a  husband  does  not  dismiss  his  wife,  but  is  will- 
ing to  maintain  her  in  his  own  house,  and  she  being  in  pos- 
session of  his  will  upon  the  subject  insists  upon  leaving 
his  house,  then  the  husband  does  not  give  her  credit  with 
the  world,  and  a  person  who  trusts  her  does  so  at  his  own 
peril.  So  if  it  turns  out  that  there  is  a  deed  of  separation 
subsisting  between  the  husband  and  wife,  and  the  wife  being 
in  possession  of  the  fact  that  the  husband  is  willing  to 
maintain  her  in  his  own  hpuse,  insists  upon  going  away,  it 
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seems  to  me  that  a  person  who  trusts  the  wife  under  such 
^^^^^^       circumstances  must  not  look  to  the  husband,  but  to  the 
o.  means  of  maintenance  provided  by  the  husband  under  the 

Westmeath.  ^^^^  ^^  settlement;  and  then  the  wife,  through  the  medium 
of  her  trustees,  must  endeavour  to  enforce  payment  out  of 
the  settlement  money.  In  such  case,  however,  the  husband 
will  not  be  liable  to  an  unlimited  extent  for  any  debts  the 
wife  may  have  contracted ;  he  will  only  be  liable  for  such 
debts  as  are  contracted  for  her  necessary  maintenance,  and 
for  such  thinga  as  are  suitable  to  her  degree;  but  stiH  his 
liability  must  be  limited  to  the  amount  of  money  which  he 
has  covenanted  to  allow  her  by  way  of  settlement.  This 
was  the  mode  of  proceeding  resorted  to  in  the  case  of  Jee 
V.  Tkurlow.  The  action  was  there  brought,  not  by  the 
creditor  but  by  the  trustee,  to  enforce  the  payment  of  mo- 
ney from  the  husband  to  enable  the  trustee  to  purchase 
those  articles  which  were  necessary  for  the  wife's  mainte- 
nance. I  do  not,  however,  think  it  necessary  to  decide  this 
case  upon  that  ground.  My  opinion  is  formed  on  the  spe- 
cial finding  of  the  arbitrator,  which  turns  upon  the  validity 
of  the  deed  of  August,  1818.  I  am  clearly  of  opinion  that 
that  is  not  a  valid  deed.  There  had  been  a  previous  deed 
executed  in  December,  1817,  which,  according  to  the  autho* 
rities,  could  not  be  sustained,  as  being  inconsistent  with 
the  policy  of  the  law,  the  parties  having  contemplated  a 
future  and  not  a  present  separation.  In  Jee  v.  Thurloio, 
the  Court  decided  that  the  parties  being  actually  separated 
at  the  time  the  deed  was  executed,  the  case  was  not  affected 
by  the  doctrine  which  had  been  previously  established,  and 
that  they  were  bound  to  giVe  effect  to  the  deed ;  but  they 
intimated  their  opinion  that  if  it  had  appeared  that  the 
deed  was  executed  with  a  view  to  a  future  separation,  it 
would  be  invalid,  and  could  not  be  upheld.  Now  I  con- 
sider, from  the  circumstances  found  by  the  arbitrator  to 
exist  in  this  case,  that  this  was  a  shift  and  contrivance  to 
defeat  and  get  rid  of  the  decision  in  Durant  v.  Titley,  and 
to  make  it  appear  upon  the  face  of  the  deed  that  there  was 
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to  be  an  immediate  separation,  whereas  that  was  by  no         ib27. 
means  within  the  contemplation  of  the  parties.     This  con- 
clusion one  must  come  to,  when  it  is  found  that  from  the 

month  of  August,  1818,  down  to  the  month  of  May,  1819,   „'^^*'^"»'^  ^^ 
^       .  .  7»         wFf    Wlstmeatu. 

the  parties  are  bving  not  only  m  the  same  house  and  under 
the  same  roof,  but  living  continually  together  in  each  other^s 
company,  apparently  as  man  and  wife.  Surely  under  such 
circumstances  they  could  not,  during  that  time,  be  con* 
sidered  in  legal  contemplation  as  separated.  They  were 
living  together  during  the  whole  of  that  period.  It  is  said, 
however,  that  they  were  living  together  to  a  certain  extent 
onhf.  I  think,  however,  that  we  should  be  violating  prin<- 
ciples  if  we  were  to  take  into  consideration  a  living  together 
quoad  hoc.  They  were  either  separated  altogether  or  they 
were  not.  The  agreement  was  for  an  actual  separation  to 
all  intents  and  purposes,  whereas  after  it  is  executed  they 
are  found  Hving  together  in  each  other^s  society,  under  the 
same  roof,  and  apparently  on  friendly  terms,  as  if  nothing 
had  happened.  Their  mutual  friends  and  relations  knew 
nothing  to  the  contrary.  Res  ipsa  loquitur.  Their  con- 
duct shews  that  a  separation  was  not  contemplated.  I  am 
therefore  of  opinion,  on  that  special  ground,  that  the  deed  is 
invalid,  and  that  die  creditor,  who  could  have  no  locus 
standi  in  curiA,  except  upon  the  footing  of  the  deed,  (be- 
cause the  defendant  had  not  turned  his  wifo  away,  and  had 
not  refused  to  maintain  her  in  his  own  house,)  cannot  rely^ 
upon  the  deed,  and  consequently  that  the  award  is  perfectly 
right. 

HoLKOYD,  J. —  I  also  think  that  the  award  is  right.  It 
is  found  as  a  fact  by  the  arbitrator  that  the  wife  was  living 
apart  from  the  husband  without  his  consent.  That  being 
so,  it  is  clear  that  the  plaintiff  could  not  maintain  an  action 
against  the  husband,  unless  the  wife  was  entitled  to  live 
apart  from  him  without  his  consent.  Whether  in  the  case 
of  a  valid  deed  of  separation  for  such  a  purpose,  a  creditor 
could  sue  the  husband  for  a  debt  contracted  by  the  wife. 
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would  be  a  very  different  question  from  the  present,  but 
upon  which  I  do  not  mean  to  give  any  opinion.  It  is  quite 
clear  that  the  deed  of  1817  is  not  valid,  because  it  provides 
WESTia^EATH.  ^^^  *  future  separation.  Then  is  the  second  deed  of  1818 
valid?  I  think  it  is  not,  for  although  it  imports  upon  the 
face  of  it  that  the  parties  intended  to  separate,  yet  it  is 
found  by  the  arbitrator  to  be  otherwise,  because  the  parties 
in  fact  lived  together  afterwards  apparently  on  friendly  and 
affectionate  terms. 

Little  DALE,  J. — It  seems  to  me  that  this  action  cannot 
be  supported.  If  a  married  woman  separates  from  her 
husband  without  his  consent,  and  he  is  willing  to  maintain 
her  in  his  house,  he  is  not  liable  for  her  debts.  But  if 
they  mutually  agree  to  separate  under  a  valid  deed  of  se^ 
paration,  and  there  is  no  provision  for  the  wife's  mainte- 
nance, he  is  liable  for  her  necessary  support,  because  in  that 
case  she  stands  quoad  the  world  in  the  same  light  as  if  she 
were  living  with  him  and  he  does  not  provide  for  her  sup- 
port. If,  however,  provision  is  made  for  her  by  a  valid 
deed  of  separation,  and  it  is  regularly  paid,  then  the  hus- 
band cannot  be  liable  for  her  debts.  On  the  other  hand, 
if  the  allowances  be  not  regularly  paid,  then,  according  to 
the  case  of  Nurse  v.  Craig  (a),  the  husband  is  liable  for  the 
wife's  debts,  although  Mansfield,  C.  J.  differed  in  opinion 
from  the  other  three  judges.  This  case,  however,  turns 
upon  the  validity  of  the  deed  of  1818.  Certainly  that  deed 
is  valid  upon  the  face  of  it,  but  the  arbitrator  having  found 
as  a  fact  that  the  parties  at  the  time  of  executing  it  really 
did  not  intend  to  separate,  but  in  fact  lived  together  for 
many  months  afterwards,  I  think  we  are  bound  to  consider 
it  invalid,  and  consequently  that  the  arbitrator  has  decided 
rightly. 

Judgment  for  the  defendant. 
(a)  2  N.  R.  148. 
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18«7. 

DavIES  v.  PENTON.(a) 

C/ASE   to  recover  a  compensation  in   damages   for  the  ^.  agreed  with 

breach  of  an  agreement.     The  declaration  set  out  articles  |,^|q  ^i,^  ^^^^ 

of  agreement  bearing  date  the  23d  day  of  December,  1823,  and  goodwill 
,     .  of  his  busioess 

made  between  the  plamtiff  of  the  first  part,  and  the  defend-  as  ao  apothe- 

ant  of  the  second  part,  which  recited,  that  the  defendant  for  ^ary.andto 

*^      '  '  demise  to  bim 

many  jears  then  past  had  carried  on  the  practice  and  pro-  his  house  in 

fession  of  a  surgeon,  apothecary^  and  accoucheur,  and  had  ^uJj^ J,  ^|^ 

established  a  considerable  connection  in  such  business;  and  carried  on,  for 

that  having  determined  to  withdraw  from  the  same,  he  had  ^^  p^«  g^/, 

agreed  with  the  plaintiff  for  the  sale  to  him  of  all  his  then  ^^}^  ^^^ 
®  ....  the  furniture 

Stock,  and  of  the  goodwill  of  his  said  busmess;  and  also  to  and  fixtures  at 

demise  to  him  his  house  in  Great  Surrey  Street,  in  which  J-^^'^J^^* 

the  business  was  then  carried  on,  upon  the  following  terms,  were  afler- 

that  is  to  say,  the  sum  of  800/.  to  be  paid  for  the  goodwill  ^^  j^q^  ^^^ 

of  the  business  of  surgeon,  apothecary,  and  accoucheur,  fOOL  was  paid 

and  the  influence  and  recommendation  thereinafter  agreed  timeofexo- 

to  be  given  by  the  defendant  unto  and  in  favour  of  the  muting  the 
.  •     ^  o  agreement, 

plaintifi^,  and  the  lease  of  the  house  m  Great  Surrey  Street,  and  B.  further 

for  the  term  of  nineteen  years  and  one  quarter,  subject  to  ceDTiind^iMi^" 
the  yearly  rent  of  80/.  and  the  stock  in  trade  to  be  taken  two  bills  of 
and  purchased  by  the  plaintiff  at  a  fair  valuation;  and  that  for  4ck§? pay- 
in  part  performance  of  the  agreement  the  defendant  had  *^*«  »'  twelve 

months  after 

(a)  It  may  be  proper  to  sUte      these  Reports.    The  dates  of  the  ^^^*  V^^rr^i 
that   this,  and   some  succeeding      decisions  are  not  given,  but  the   .       . . 
cases,   were  decided    before  the      mention  or  omission  of  the  name  months  after 
full  Court  tn  Hilary  term,  and      of  the  Lord  Chief  Justice  in  the  date ;  and  A. 
that  others  were  decided  before      Report   of    the  Judgment,    will  agreed  not  to 
the  three    puisne  Judges   sitting      clearly  shew  when  every  case  was  ftg*^?,^"  ^^ 
after  the  term,  under  the  statute      decided,  whether  in  term,  or  at  within  five 
frequently    before    mentioned    in      the  sittings  after  term.  miles  of  the 

same  bouse : 
and  for  the  true  performance  of  the  agreement  each  party  bound  himself  to  the  other 
in  the  penal  sum  of  500/.  to  be  recoverable  on  breach  of  the  agreement  in  a  Court 
of  law,  as  and  by  way  of  liquidated  damages : — Held,  that  this  was  a  penally,  and  could 
not  be  pleaded  by  way  of  set-off  as  Uguidated  damages  in  an  action  by  B.  for  a  breach 
of  tbe  agreement  in  carrying  on  the  business  within  five  miles  of  the  house.  Held 
also,  that  although  B.  replied  bankruptcy  to  part  of  A,*s  plea,  and  demurred  as  to  the 
rest,  upon  which  there  was  a  joinder  in  demurrer,  A.  could  not  avail  himself  of  the 
bankruptcy  to  deprive  B.  of  his  judgment  on  demurrer. 
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« 

1827.  accordingly  deonsed  to  the  plaintiff  the  said  messuage  or. 
tenement,  with  all  and  singular  the  appurtenances^  for  the 
term  of  nineteen  years  and  one  quarter  of  a  year,  wanting 
two  days,  from  the  25th  of  December^  1823,  at  the  yearly 
rent  of  80/.  The  articles  of  agreement  then  stated,  that 
the  defendant,  in  further  performance  of  the  said  agreement, 
and  for  and  in  consideration  of  400/.  to  the  defendant  iu 
haud  paid  by  the  plaintiff,  at  or  before  the  signing  of  the 
articles  of  agreement,  and  for  and  in  consideration  of  the 
further  sum  of  400/.  (being  the  remainder  of  the  said  sum 
of  800/.  consideration  money  therein-before  mentioned,) 
secured  to  be  paid  to  the  defendant  by  a  bill  of  exchange, 
bearing  even  date  with  the  agreement,  drawn  by  the  defendant 
upon  and  accepted  by  the  plaintiff  for  the  said  sum  of  400/. 
and  payable  twelve  months  after  date;  and  of  the  further 
sum  of  1 70/.  45.  (being  the  ascertained  value  of  the  stock  in 
trade^  goods,  fixtures,  and  effects  used  in  and  about  the  said 
business  or  profession,  as  agreed  upon  between  the  plaintiff 
and  the  defendant,)  also  secured  to  be  paid  to  the  defendant 
by  a  certain  other  bill  of  exchange,  bearing  even  date  with 
the  said  agreement,  drawn  by  the  defendant  upon  and  ac* 
cepted  by  the  plaintiff,  for  the  said  sum  of  170/.  4s.  and 
payable  two  months  after  the  date  thereof,  agreed  to  and 
with  the  plaintiff  in  manner  following;  that  is  to  say,  that 
he,  the  defendant,  should  permit  the  plaintiff  to  have,  use, 
and  exercise  the  said  business,  practice,  and  profession  of  a 
surgeon,  apothecary,  and  accoucheur,  from  the  24th  of 
December,  1823,  and  to  carry  on  the  same  in  and  upon  the 
same  house  and  premises,  and  in  the  same  way  and  manner 
as  the  defendant  had  been  used  and  accustomed  to  do;  and 
to  have,  receive,  and  take  the  whole  of  the  profits  and  pro- 
duce of  such  practice  and  profession  to  and  for  his  own 
use  and  benefit;  and  that  the  defendant  should  use  his  best 
endeavours  and  influence  with  aU  his  patients  and  friends  to 
prevail  upon  them  to  employ  the  plaintiff  in  the  way  of  his. 
said  practice  and  business.  And  the  plaintiff  did  thereby 
agree  to  and  with  the  defendant,  that  he  the  plaintiff  would 
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well  and  truly  pay  and  discharge  the  said  two  several  bills         18^7. 
so  drawn  upon  and  accepted  by  him  the  plaintiff  for  the 
sums  of  400/.  and  170/.  4$.  as  aforesaid,  unto  the  defendant, 
as  and  when  the  said  bills  of  exchange  respectively  became 
due  and  payable;  and  the  defendant  did  by  the  said  articles 
of  agreement,  lastly,  promise  and  agree  to  and  with  the 
plaintiff,  that  he  the  defendant  should  not,  nor  would,  at 
any  time  thereafter  use,  exercise,  or  carry  on  the  art,  busi- 
ness, or  profession  of  a  surgeon,  apothecary,  or  accoucheur, 
within  the  distance  of  five  miles  from  the  said  messuage^ 
being  No.  12  in  Great  Surrey  Street  aforesaid,  for  his  own 
private  benefit  or  emolument,  in  any  manner  howsoever; 
and  for  the  true  performance  of  all  and  singular  the  agree-' 
ments  aforesaid^  each  of  them^  the  defendant  and  the  plaintiff 
did  thereby  bind  and  oblige  himself  unto  the  other  of  them 
in  the  penal  sum  of500L  to  be  recoverable  for  the  breach  of 
the  said  agreement,  in  any  court  or  courts  of  law,  as  and  by 
way  of  liquidated  damages.    The  declaration  then  set  forth 
mutual  promises,  and  assigned  for  breach  of  the  said  agree* 
ment  that  the  defendant  did  use,  exercise,  and  carry  on 
the  business  or  profession  of  a  surgeon,  apothecary,  and 
accoucheur,  within  the  distance  of  five  miles  from  the  said 
messuage.    To  this  declaration  the  defendant  pleaded,  first, 
the  general  issue;  secondly,  a  plea  of  set-off  as  to  all  the 
promises  and  undertakings  in  the  said  agreement  mentioned, 
because  he  says,  that  the  plaintiff  did  not  well  and  truly 
pay  and  discbarge  the  said  two  several  bills  of  exchange, 
according  to  the  form  and  effect  of  the  articles  of  agree** 
ment  in  that  behalf,  but  wholly  neglected  and  refused  so  to 
do,  and  therein  failed  and  made  default;  and  thereupon  and 
according  to  the  tenor  and  effect,  true  intent  and  meaning, 
of  the  articles  of  agreement,  the  plaintiff  forfeited  and  be- 
came  liable  to  pay  to  the  defendant  the  said  sum  of  500/. 
in  the  articles  of  agreement  mentioned,  as  and  by  way  of 
liquidated  damages.      The  plea  further  alleged,  that  the 
plaintiff  at  the  commencement  of  the  suit  was  indebted  to 
the  defendant  in  the  further  sum  of  500/.  for  work  and 
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labour.  To  this  plea  the  plaintiff  replied,  (except  as  to  so 
much  of  the  plea  as  related  to  the  penal  sam  of  500/.  first 
mentioned,)  that  the  plaintiff  before  and  on  the  23d  Decem- 
ber, 18(2:i,  was  a  trader,  &c.  and  that  in  October,  1824,  he 
became  bankrupt,  and  on  the  27th  May,  ^82o,  obtained 
bis  certificate.  Demurrer  as  to  so  much  of  the  plea  as 
related  to  the  sum  of  500/.  first  mentioned.  Joinder  in 
demurrer. 

Tifidal,  S.  G.  in  support  of  the  demurrer.  The  question 
upon  these  proceedings  is  whether  the  sum  of  500/.,  which 
the  defendant  pleads  by  way  of  set-off  under  the  agreement, 
is  a  penalty  or  liquidated  damages.  If  it  be  a  penalty,  it 
cannot  be  pleaded  by  way  of  set-off ;  and  if  it  be  liquidated 
damages,  it  cannot  be  the  sum  justly  and  truly  due  accord- 
ing to  the  statute  8  Geo.  2,  c.  24,  s.  5.  Nedriffe  v.  Ho- 
gan(ja).  Now  it  is  clear,  from  the  language  of  the  agree- 
ment, that  the  parties  themselves  never  intended  that  the 
500/*  should  be  paid  by  way  of  liquidated  damages  in  the 
event  of  either  of  the  bills  being  dishonoured  and  the  other 
paid ;  nor,  indeed,  if  both  had  been  dishonoured  when  at 
maturity.  Suppose  both  bills  to  be  dishonoured,  then  the 
500/.  would  be  an  incomplete  measure  of  the  damages, 
because  the  bills  together  amount  to  570/.  In  that  view  of 
the  case  the  parties  uever  could  have  intended  that  the 
defendant  was  to  lose  the  70/.,  which  he  must  infallibly  do 
if  the  500/.  is  to  be  considered  as  liquidated  damages. 
Again,  suppose  the  bill  for  170/.  4s.  only  to  have  been  dis- 
honoured, could  it  be  contended  that  the  defendant  was 
entitled  to  the  500/.,  at  all  events,  as  liquidated  damages  for 
that  breach  of  the  agreement  ?  In  the  agreement  the  sum 
is  called  in  one  place  a  penalty,  and  in  another  liquidated 
damages.  There  are  several  cases  applicable  to  this,  where 
the  words  are  left  In  doubt.  In  Jstley  v.  Weldon{b)  the 
plaintiff  agreed  to  pay  the  defendant  so  much  a  week  to 
perform  at  his  theatre,  and  the  defendant  undertook  to  con- 
Co)  2  Burr.  1024.  (6)  2  Bos.  &  Pul.  346. 
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form  to  certain  regulations,  and  it  was  stipulated  that  **  either 
of  them  neglecting  to  perform  that  agreement  should  pay 
to  the  other  200/."  In  assumpsit  upon  this  agreement, 
stating  several  breaches  and  concluding  to  the  plaintiflfs 
damage  of  200/.,  Lord  Etdon  held  that  the  sum  mentioned, 
in  the  agreement  was  in  the  nature  of  a  penalty,  and  not  of 
liquidated  damages.  On  the  authority  of  that  case  the  plea 
of  set-off  is  ill  pleaded. 

Chittyf  contrd.  The  case  of  Astlej/  v.  Weldon  is  not  at 
all  in  point  with  this.  That  was  an  action  against  an  actress, 
because  she  refused  to  pay  certain  small  fines  for  not  at- 
tending to  her  stage  duties,  and  it  never  could  be  contended 
that  for  every  such  breach  of  duty  she  was  to  pay  200/.  by 
way  of  penalty.  This  is  a  very  different  case  from  that; 
In  the  form  in  which  this  agreement  is  drawn  up,  the  de-. 
fendant  has  clearly  evinced  his  understanding  to  be,  that 
the  500/.  was  to  be  the  absolute  measure  of  unliquidated 
damages,  if  he  did  not  pay  his  bills  punctually  when  they 
became  due.  In  Barton  v.  Glover  (a)  the  parties  entered 
into  an  agreement  by  which,  in  consideration  of  a  sum  to 
be  paid  by  the  plaintiff,  the  defendant  undertook  to  with* 
draw  his  stage  coach  from  the  road ;  and  Gibhs,  C.  J.  held, 
that  where  the  performance  of  an  agreement  for  acts,  not 
consisting  in  the  payment  of  money,  is  enforced  by  a  stipu- 
lation for  the  payment  of  500/.,  to  be  considered  as  liquid 
.dated  damages,  or  sum  of  money  forfeited  or  due  from  the 
party  who  shall  neglect,  &c.,  the  jury  are  bound  to  give  the 
whole  500/.  [Holroydy  J.  It  was  determined  by  the  House 
of  Lords  in  Harm  v.  Hughes  (b),  that  in  ail  agreements  not 
under  seal  the  consideration  must  be  co- extensive  with  the 
promise.  Now  what  consideration  is  there  here  to  support 
a  promise  to  pay  500/.  in  case  170/.  only  should  be  due? 
Would  such  a  promise  be  valid  unless  by  deed  ?]  All  that 
the  case  of  Rann  v.  Hughes  decides  is,  that  there  must  be 

(fl)   Holt,  N.  P.  C.  43.      See  {b)  7  T.  U.  350,  n. 

Wibean  v.  Ashton,  1  Campb.  78. 

VOL.  IX.  C  C 
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}8^-  n  ^id  pro  quo ;  but  there  is  nothing  to  prevent  a  perlj 
from  stipulating  to  pay  200/.,  by  way  of  liquidated  damageit 
if  he  doe»  not  pay  100/.  by  a  given  time.  The  considenir 
tion  for  the  promise  here  is  the  jus  disponendi  in.  the  m\h>^ 
ject-matter  of  the  agreement.  lBayiey»  J.  But  in  con? 
fttroing  the  instrument  are  vre  not  to  collect  the  meaning  of 
the  words  from  the  whole  instrument  taken  together:?]  In 
Reilly  V.  Jofies{a)  the  plaintiff  and  defendant  entered  mio 
articles  of  agreement,  by  which  the  former,  in  consideration 
of  2yS00/.y  agreed  to  sell  to  the  latter  the  lease  of  a  public 
house^  as  he  then  held  the  same,  for  the  expiration  of  ihia 
term  therein,  and  also  his  goods,  fixtures,  and  effects,  at  a 
valuation ;  and  the  defendant  agreed  to  take  an  asAign&eat 
of  the  lease,  and  pay  the  above  sum  for  it,  as  also  the 
amount  of  the  goods,  fixtures/  and  effects,  and  take  possea** 
sidn  of  the  premises  on  a  given  day,  when  the  plaintiff 
agreed  to  give  up  possession  of  the  said  premisen,  gooda^ 
and  effects,  to  assign  licences,  to  repair  or  allow  for  all 
damaged  outside  windows,  and  to  clear  the  rent  and  taxe» 
to  the  day  of  quitting  possession ;  and  the  expenses  of  the 
agreement  were  to  be  paid  by  the  parties  in  equal  moieties; 
and  it  was  lastly  agreed  that  on  either  party's  not  fulfilling 
all  and  every  part  of  the  agreement  he  should  pay  to  the 
other  500/.,  thereby  settled  arid  fixed  as  liquidated  damages ; 
and  it  was  held  that  this  latter  sum  was  not  a  mere  penalty 
to  cover  such  damages  as  might  be  actually  incurred  by  the 
non*performance  thereof,  but  that,  on  a  breach  by  the  de* 
fendant  for  refusing  to  accept  an  assignment  of  the  lease,  or 
take  possession,  he  was  liable  to  pay  the  plaintiff  the  full 
amount  of  that  sum.  [Abbott^  C.  J.  Here  the  party  has. 
paid  the  sum  of  400/.  Do  you  mean  to  contend  that  for 
the  non-payment  of  the  1 70/.  45.  he  is  liable  for  the  500/.  m 
liquidated  damages  ?]  That  certatuly  is  contended.  [  Bay^ 
ley,  J.  Why  then  he  may  be  still  liable  upon  the  bills, 
although  he  may  have  paid  the  500/.  Liltledale,J*  Do 
you  really  contend  that  after  he  shall  have  paid  the  penalty 

(a)  8  J.  B.  Moore,  244;  1  Bing.  808. 
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of  500L  he  is  still  liable  for  general  damages  F]  The  party 
has  entered  into  a  specific  agreement,  and  it  is  his  business 
to  take  care  and  perform  his  contract  strictly.  {^LUtledale,  J. 
Yon  cannot  recover  both  penalty  and  unliquidated  damages.] 
Bnt  assoming  this  first  point  cannot  be  maintained^  still, 
secondly,  it  is  deer  that  the  present  plaintiff  cannot  main* 
tain  this  action,  because  it  appears  upon  the  pleadings  that 
he  became  bankrupt,  and  a  commission  issued  against  him 
after  the  agreement  was  entered  into,  consequently  the  right 
of  action  passes  to  the  assignees.'  [Baylejf,  J.  But  the 
bankruptcy  comes  in  only  by  way  of  replication  to  part  of 
the  defendant's  plea  of  set-off.  Here  is  a  plea  of  set-off 
applicable  to  the  whole  declaration.  The  plaintiff  replies 
that,  as  tx>  part  of  •  the  set-off  pleaded  he  is  discharged  by 
paysient,  and  as  to  the  residue  he  demurs.  Can  yon  upon 
demurrer  avail  yourself  of  facts  which  do  not  apply  to  one 
part  of  the  plea,  but  do  to  another  i    I  apprehend  not.] 

Tindal,  S.  G.  in  reply,  was  stopped  by  tfaeCe«rt. 

Abbott,  C.J. — I  consider  that  (bis  action  is  brought  by 
the  plaintiff  to  recover,  not  a  sum  certain  by  way  ^f  liqui- 
dated damages,  bat  so  much  as  he  can  get  by  way  of  dami^es* 
It  is  in  fact  an  action  upon  the  case  to  recover  damages  in 
proportion  to  the  injury  stated  in  the  declaration.  The 
proper  form  of  action  to  recover  a  sum  certain  is  debt.  By 
the  declaratipn  it  appears  that  the  defendant  agreed  to  sell 
the  plamtiff  the  lease  of  his  house,  and  the  goodwill  and 
hjamifins  of  a  surgeon  and  apothecary,  and  his  stock  in  trade, 
to  be. paid  for  in  the  manner  therein  set  forth;  and  the  de- 
fendant further  agreed  not  to  carry  ;Oii  the  like  business 
iif  ithin  the  distance  of  five  miles  froin  the  messuage  afore* 
s^id.  The  brea<:h  assigned  by  the  plaintiff  is,  that  the  de** 
f^dantdid  carry  on. the  business  of  a  surgeon,  ficc.  within 
tVe  4if  tanc.e  of  five  mil^s^  frpoi  the  said  messuage.  To  this 
p^rt  of  thjB  declaration  the  defendant  has  pleaded  that  the 

cc  2 
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18?7.         plaintiff  did  not  well  and  truly  pay  and  discharge  the  said 
Da  VIES       ^^^  several   bills  of  exchange  according  to  the  form  and 
v-  effect  of  the  articles  of  agreement  in  that  behalf,  but  wholly 

neglected  and  refused  so  to  do;  and  therein  failed  and  made 
default;   and  thereupon,  according  to  the  tenor  and  effect, 
true  intent  and  meaning,  of  the  articles  of  agreement,  the 
plaintiff  forfeited  and  became  liable  to  pay  to  the  defendant  the 
said  sum  of  500/.  in  the  articles  of  agreement  mentioned,  as 
and  by  way  of  liquidated  damages.     Now  the  allegation  as 
to  the  non-payment  of  the  bills  might  be  satisfied  by  proving 
that  the  bill  for  400/.  was  paid  on  the  day  it  fell  due,  but- 
that  the  bill  for  174/.  was  not  paid  until  the  day  after  it 
became  due.    As  this  would,  strictly  speaking,  be  a  breach 
of  the  agreement,  the  defendant  must  contend  that  the' 
plaintiff  was  liable  to  pay  the  whole  sum  of  500/.     We  are, 
therefore,  to  see  whether  in  the  language  of  this  agreement 
there  is  any  thing  that  can  lead  to  such  a  strange  and  absurd 
conclusion.    The  declaration  states,  that ''  for  the  true  per- 
formance of  all  and  singular  the  agreements  aforesaid,  each 
of  them,  defendant  and  plaintiff,  did  thereby  bind  and  oblige 
himself  unto  the  other  of  them  in  the  penal  sum  of  500/., 
to  be  recoverable  for  breach  of  the  said  agreement  in  any 
court  or  courts  of  law,  as  and  by  way  of  liquidated  da- 
mages."    Whoever  framed  this  agreement  seems  to  have 
had  no  very  accurate  notion  of  the  distinction  between  a 
penalty  and  liquidated  damages,  for  the  sum  of  500/.  is 
described  in  the  same  sentence  as  a  penal  sum  and  vls  liquid 
dated  damages.      Now  both  these  expressions  cannot  be' 
satisfied.  The  500/.  cannot  be  a  penalty  and  also  liquidated 
damages.     We  must,  therefore,  look  to  the  whole  of  the 
agreement  in  order  to  give  proper  effect  to  this  language  ;^ 
and  it  seems  to  me  that  we  must  say  that  this  is  liquidated 
damages  and  penalty  only  to  secure  such  damages  as  the 
party  by  whom  default  is  made  ought  to  receive  injustice, 
and  n6t  that  this  absolute  sum  of  500/.  was'  payable  at  all 
events.     It  would   be  monstrous  to  hold,  that  if  the  bill . 
of  174/.  45.  was  not  paid  on  the  very  day  it  was  due,  the 
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plaintiff  would  be  liable  to  pay  tlie  sum  of  500/.  The 
other  ground  taken  by  Mr.  Chiity  is,  that  inasmuch  as.it 
appears  that  the  plaintiff  had   become   bankrupt  after  the 

.  agreement  was  entered   into,  the   plaintiff  has  no  right  of 

-action,  because  it  had  then  devolved  upon  the  assignees, 
and  consequently  the  defendant  is  entitled  to  judgment  on 
this  demurrer.  It  certainly  is  true  that  the  plaintiff  has 
himself  set  fortli  his  own  bankruptcy,  but  it  is  in  a  distinct 
part  of  the  record  from  that  upon  which  the  present  demurrer 
arises.  Now  although  it  is  true  that,  we  are  to  look  in 
general  to  the  whole  record^  yet  I  apprehend  that  if  a  party 

.demurs  only  to  some  specific  part  of  a  record,  it  is  incom- 
petent to  him  to  go  from  that  to  another  part  to  which 
there  is  no  demurrer.  Here  the  demurrer  is  only  to  so 
much  of  the  plea  as  relates  to  the  500/.^  and  upon  that  de- 
murrer I   am  of  opinion  that  the  plaintiff  is  entitled  to 

judgments 
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18'27. 


Davies 

r. 
Pemton. 


Bayley,  J. — It  depends  upon  the  construction  of  this 
instrument,  with  reference  to  all  its  parts,  whether  the  par- 
ticular stipulation  in  question  is  to  be  construed  by  way  of 
penalty  or  liquidated  damages.  I  can  well  understand  that 
parties  might  stipulate  to  pay  each  other  a  certain  sum  for 
the  complete  breach  of  the  whole  of  an  agreement,  by  way 
of  liquidated  damages;  but  where  the  payment  is  to  de- 
pend, as  in  this  instance,  not  upon  the  breach  of  the  whole 
but  upon  each  and  every  pari,  it  appears  to  me  that  in  some 
instances  the  amount  fixed  would  be  too  little,  and  in  others 
it. would  be  abundantly  too  large.  Where,  therefore,  there 
is  any  ambiguity  as  to  the  sense  in  which  a  stipulation  of 
this  kind  is  to  be  understood,  I  think  the  Court  is  bound  to 
construe  it  as  a  stipulation,  not  for  liquidated  damages,  but 
for  a  penalty,  and  a  penalty  only.  Here  die  stipulation  of 
the  parties  is,  that  for  the  true  performance  of  all  and  sin-f 
gular  the  agreements,  they  bind  themselves  in  the  penal 
sum  of  500/.  as  and  bjr  way  of  liquidated  damages.  It 
seems  to  me  that  when  you  have  the  words  *'  penal  sum" 
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1827.  as  well  as  '^  liquidated  damages/'  aod  it  is  found  that  in  the 
result  in  one  case  the  sum  to  be  paid  would  exceed  and  in 
another  would  be  quite  inadequate  to  the  injury  received, 
the  Court  is  bound  to  hold -that  it  never  could  have. been 
intended,  that  the  sum  was  to  be  liquidated  damages.  Sup- 
pose the  plaintiff  wholly  neglected  to  pay  the  two  bills, 
amounting  together  to  574/.,  and  the  500/.  was  to  be  con* 
sidered  as  a  maximum  of  damages,  why  the  defendant  would 
lose  74/.  On  the  other  hand,  if  the  400/.  bill  had  been 
paid,  and  the  174/.  dishonoured,  the  500/.  would  unjustly 
exceed  the  injury  sustained  by  the  breach  of  that  part  of 
the  agreement.  In  the  case  of  Reilly  v.  Jones  (a)  the  sum 
there  stipulated  was  a  fixed  maximum  by  way  of  liquidated 
damages.  In  this  case  the  sum  is  not  to  be  regarded  ai 
liquidated  damages  but  as  penalty,  and  consequently  the 
set  off  is  not  valid.  As  to  the  second  objection  it  seems  to 
me  that  it  would  be  confounding  all  principles  of  pleading 
if  a  party  were  at  liberty  to  fly  from  one  part  of  the  record 
to  another,  and  pray  in  aid  a  fact  or  statement  which  he  has 
not  brought  under  notice  by  way  of  demurrer.  The  d^ 
murrer  here  is  confined  specially  to  a  particular  point  quite 
distinct  from  the  plaintiff's  alleged  bankruptcy.  There  is 
nothing  on  the  face  of  the  declaration  to  shew  that  the 
right  of  action  under  the  articles  of  agreement  passed  to 
the  plaintiff's  assignees.  If  the  defendant  meant  to  have 
relied  on  the  plaintiff's  bankruptcy,  he  might  have  pleaded 
it  in  bar,  and  then  the  plaintiff  might  have  replied  that  his 
assignees  had  repudiated  the  agreement,  and  left  him  to  sue 
for  damages  in  his  own  right.  On  the  whole,  therefore,  I 
am  of  opinion  that  the  plaintiff  is  entitled  to  judgment  upon 
this  demurrer. 

HoLROYD,  J. — I  am  also  of  opinion  that  the  sum  of 

500/.,   which  in  the  agreement  is  called  a  penal  sum,  is 

to  be  considered  a  penalty,  notwithstanding  it  is  stated  that 

it  is  to  be  recovered  as  and  by  way  of  liquidated  damages. 

(<i)  8  J.  B.  Moore. 
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We  most  look  to  the  nature  of  the  sum  which  is  to  be  paid,        18«7. 

and  consider  all  the  circumstances  upon  the  face  of  the      ^tT^"^^ 

,  .    .  Davies 

^^eement  itself,  in  order  to  ascertain  whether  it  is  absolute  v« 

or  not.  The  parties  call  it  a  penal  sum.  The  sum  which  P>"TOVr 
is  to  be  paid,  and  the  payment  of  which  is  to  be  secured 
by  the  penal  sum,  is  674/.  Now  aOO/.  cannot  have  been 
the  amount  of  damages  agreed  upon  for  the  nonpayment  of 
574/.  If  it  be  a  penalty,  the  law  will  treat  it  as  such,  and 
the  stipulation  that  it  shall  be  recovered  as  liquidated  da- 
mages will  not  prevent  the  party  from  insisting  upon  hid 
being  entitled  to  assess  damages  under  the  statute  8  and  9 
Wil.  S,c.  II,  s.  8.  Then  it  is  said  that  upon  the  Aice  of 
the  whole  record  the  plaintiff  has  no  right  of  action,  because 
be  appears  to  have  become  bankrupt  since  the  agreement 
was  executed.  That  point  does  not  arise  upon  the  de- 
Qinrrer,  and  if  not,  I  think  the  defendant  is  not  at  liberty  to 
resort  to  tfaia  circumstance,  which  comes  in  merely  as  colla- 
teral matter.  Notwithstanding  the  general  assignment  of 
the  plaintiff's  effects  to  his  assignees,  they  may  have  repu- 
diated this  agreement.  It  appears  to  me  that  on  both 
gronnds  the  plaintiff  is  entitled  to  judgment  on  this  demurrer. 

LiTTLEDALE,  J. — I  am  also  of  opinion  that  the  plaintiff 
is  entitled  to  judgment.  Before  the  8  and  9  Wil.  3,  c.  II, 
the  whole  penalty  might  be  recovered  at  law;  and  the 
party  against  whom  it  was  recovered  was  driven  to  seek  re- 
lief in  a  court  of  equity.  That  act  only  makes  use  of  the 
word  '*  penalty."  Since  then  parties,  in  framing  agree- 
ments, have  got  into  the  use  of  the  words  liquidated  da- 
mages; but  it  seems  to  me  that  the  change  of  the  word 
will  not  change  the  nature  of  the  thing.  We  are  to  look  to 
the  whole  of  the  agreement  together,  and  see  whether  from 
the  nature  of  the  subject-matter,  although  liquidated  da- 
mages are  mentioned,  the  parties  contemplated  any  thing 
more  than  a  penalty;  for  if  they  did,  neither  party  ought 
to  be  deprived  of  the  benefit  of  the  statute  allowing  the 
assignment  of  breaches.     A  mere  colour  or  shift  in  altering 
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th^  word  will  not  change  the  thing  itself.  Now  it  is  quite 
clear  from  the  whole  of  this  agreement  that  the  sum  of  500/« 
was  intended  merely  as  a  penalty  to  enforce  the  performance 
of  the  agreement.  I  perfectly  agree  with  the  reasons  given 
by  the  Court  upon  this  part  of  the  case.  Then  as  to  the 
othef  objection,  that  the  plaintiff  cannot  maintain  this  action, 
because  upon  the  wfiole  record  he  appears  to  be  a  bank- 
rupt, I  think  it  is  without  any  weight.  Now  as  to  this. sum 
of  500/.,  the  plaintiff  says,  *'  You  cannot  set  it  off,  because 
I  became  a  bankrupt  on  such  a  day  and  obtained  my  certi- 
ficate," and  then  he  demurs  to  the  other  parts  of  the  plea. 
Still,  however,  admitting  that  any  thing  would  turn  on  the 
bankruptcy,  we  are  bound  by  the  rules  of  pleading  to  decide 
upon  the  plea  and  demurrer  following  one  another;  and 
cannot  suffer  the  party  to  call  in  aid  an  allegation  in  one 
pleading  to  support  another.  We  must  treat  the  count, 
plea,  and  replication,  and  the  count,  plea,  and  denurrer,  as 
diatinct  records,  and  give  judgment  upon  each  without  re- 
ference to  the  other. 


Judgment  for  plaintiff  on  demurrer. 


Davis  V.  Harov. 

On  the  trial  of  C/ASE  for  maliciously  indicting  the  plaintiff  for  embezzle- 

malicious  pro-  ^^^^9  without  any  reasonable  or  probable  cause.    Plea,  the 

secution,  the     general  issue.     At  the  trial  before  Gaselee,  J.  at  the  Lent 

duced  a  wit-     Assizes  for  the  county  of  Somerset,  holden  at  Bridgewater, 

ness  to  prove     j^    ig^G,   the    case    was    this :— The  defendant  had  been 

the  reason-  ,     , 

ablenessand     keeper  of  Ilchester  gaol,  and   the  plaintiff  was  employed 

Sie^^ose^of  ""^^''  ^^^  ^^  ^  turnkey.  A  bankrupt  debtor,  confined  in  the 
prosecation,      gaol,  had  been  ordered  by  commissioners  of  bankrupt  to 

ing  nothing  to  ^^  brought  from  thence  to  Taunton,  for  the  purpose  of 
contradict  the 

evidence,  or  to  shew  that  the  statement  was  inconsistent  with  the  truth : — Held,  that 
the  judge  was  warranted  in  acting  upon  the  evidence  at  once  and  directing  a  nonsuit, 
without  leaving  the  credit  of  the  witness  to  the  jury. 
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beiug  ezarabed  touching  bis  huakmpkj.    The  btiikrapt        ias7. 
was  taken  by  the  plaintiff  to  Taunion  aocofdinglji  and  there      ^^-^^ 
the  latter  received  from  the  assignees  iIm.  expenses  of  the  v. 

journey,  including  a  fee  of  2/.  2s.  to  the  defendant,  and  also  ^^^ 
Ike  sum  of  l^  10s.  for  the  hire  of  a  pqet^chaise  to  carry  the 
bankrupt  to  Tuwtton.  On  his  return  to  Ilchester,  th^ 
plaintiff  paid  the  defendant  -his  fee,  but  said  nothing  of 
his  having  received  tbe  chaise  hire  from  the  assignees.  This 
transaction  took  place  ki  the  month  of  May,  1823.  In 
April,  1825,  the  defendant  having  made  some  complaints 
to  the  justices  in  quuta'-sessions  against  the  plaintiff,  and 
amongst  others,  that  he  had  not  paid  to  him  the  chaise  hire 
received  ftom  tbe  assignees  as  above  mentioned,  the  com* 
plaints  were  lefcwed  to  a  comnuttee  of  magistrates  for 
investigation.  One  of  those  roagistrates  was  examined  as  a 
witness  at  the  trial  of  the  present  action.  He  deposed  that 
the  plaintiff  had  admitted  to  him  that  he  had  received  the 
chaise  hire  from  the  assigned  aad  btd  not  paid  it  either  to 
the  defendant  or  the  proprietor  of  the  chaise ;  but  he  was 
not  sure  whether  the  plaintiff  had  admitted  that  he  had  de- 
sired the  owner  of  the  chaise  not  to  tell  the  defendant  that 
the  chaise  hire  had  not  been  paid.  The  owner  of  the 
chaise  was  examined  before  the  committee  of  justices  in 
support  of  this  charge,  and  in  consequence  of  the  report 
made  by  the  magistrates  in  April,  1825,  the  plaintiff  was 
fliispeuded  from  his  office  of  turnkey.  At  the  July  sessions 
following,  the  defendant  indicted  the  plaintiff  for  embez- 
zling the  amount  of  the  chaise  hire,  but  he  was  acquitted. 
The  above  mentioned  facts  being  proved,  the  plaintiff's  case 
was  closed,  whereupon  the  defendant's  counsel  contended 
that  there  ought  to  be  a  nonsuit,  inasmuch  as  the  facts  proved 
established  a  probable  cause  for  preferring  the  indictment. 
The  learned  judge,  however,  thought  that  there  was  suffi- 
cient proof  of  want  of  probable  cause,  and  declined  stop- 
ping the  case.  The  defendant  then  went  into  his  case,  and 
caHed  the  owner  of  the  post-chaise  as  a  witness.  He 
stated,  that  on  the  25th  of  May,  \^9A,  the  plaintiff  ordered 
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18S7.  the  chaise  in  the  defendant's  name  to  go  to  Taunton.  la 
about  two  months  afterwards  he  asked  him  wheti  he  meant 
to  pay  the  money  he  owed  him.  The  plaintiff  replied  that 
he  owed  him  some  post-chaise  hire  of  his  own.  The  wit* 
ness  then  said,  ''  If  you  cannot  pay  me  what  you  owe  me 
yourself,  pay  me  for  the  job  to  Taunton^  or  I  will  tell  Mr. 
Hardy"  The  plaintiff  then  requested  the  witness  not  to 
tell  Mr.  Hardjfj  for  it  would  do  him  a  great  deal  of  injury. 
The  witness  saw  the  plaintiff  again  in  about  a  month,  when 
the  plaintiff  promised  to  pay  him.  He  went  on  to  say  that 
he  did  not  tell  the  defendant  that  the  chaise  had  been  or- 
dered in  his  name,  till  he  heard  that  Davis  had  been  sus* 
pended.  Upon  being  cross-examined  as  to.  the  time  when 
the  defendant  had  paid  him  the  chaise  hire,  he  said  at  first, 
it  was  a  week  or  two  after  the  examination  by  the  magis- 
trates, then  a  very  .short  time  before  the  indictment,  and 
lastly,  a  day  or  two  before  the  investigation.  Upon  this  evi- 
dence, the  learned  judge  was  of  opinion,  that  the  circum-i 
stances  proved  on  both  sides,  although  not  sufficient  to 
sustain  the  indictment,  yet  established  a  sufficient  probable 
cause  for  preferring  it.  The  plaintiff's  counsel  then  urged, 
that  it  ought  to  be  left  to  the  jury  to  determine  whether, 
they  believed  the  chaise-owner's  evidence,  after  the  manner, 
in  which  he  had  conducted  himself  on  cross-exammation, 
for  if  he  were  not  believed,  the  plaintiff  was  entitled  to  a 
verdict.  The  learned  judge,  however,  said,  that  there,  was. 
no  contradictory  evidence  as  to  the  fact  of  the  plaintiff 
having  desired  the  chaise-owner  not  to  tell  the  defendant 
that  the  chaise  hire  had  not  been  paid,  and  he  refused  to 
leave  any  question  to  the  jury,  and  directed  a  nonsuit.  In 
Easter  term  last  the  Court  granted  a  rule  nisi  for  setting 
aside  the  nonsuit,  on  the  ground>  that  it  ought  to  have 
been  left  to  the  jury  to  detentaine  whether  they  believed  the 
evidence  of  the  chuse-owner. 

Scarlet  and  C.  JP.  WiUiams  now  shewed  cause.    There 
was  nothing  in  this  case  to  leave  to  the  jury^  If  the  chaise- 
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owner's  evidence  had  been  adduced  for  the  purpose  of  con<*         18f  7. 

tradiedng  the  evidence  for  the  plaintilBfy  then  the  whole  ought 

to  have  been  left  to  the  consideration  of  the  jury.    The  fact, 

however,  upon  which  the  learned  judge  catne  to  the  conclu* 

sion  that  there  was  reasonable  and  probable  Cause  for  prci- 

ferring  the  indictment^  was  an  independent  fact,  which  had 

not  been  mentioned  before,  and  consequently  the  rule  which 

requires  that  contradictory  evidence  shall  be  left  to  the  jury 

ck>e8  not  apply.    What  took  place  on  the  cross-examination 

was  not  sufficient  to  invalidate  the  testimony  of  the  witnesa 

upon  the  main  fact  to  which  he  deposed,  and  therefore  it 

was  competent  to  the  judge  in  the  exercise  of  his  discre- 

tion,  in  a  case  where  the  question  was  one  compounded  of 

law  and  fact,  to  act  upon  the  evidence  and  direct  a  nonsuit. 

Bompas  and  £rfe,  in  support  of  the  rule,  contended,  that 
there  being  evidence  on  both  sides,'  the  whole  should  have 
been  left  to  the  jury.  The  question  of  probable  cause  can 
only  arise  when  the  facts  are  ascertained,  and  it  in  the  ex* 
elusive  province  of  the  jury  to  determine  upon  those  facts. 
If  it  bad  appeared  in  the  outset  of  this  case  that  the  de- 
fendant had  a  probable  cause  for  preferring  the  charge 
against  the  plaintiff,  then  it  was  competent  for  the  learned 
judge  to  have  directed  a  nonsuit,  because  the  onus  of 
provmg  want  of  probable  cause  lay  upon  the  plaintiff.  In 
this  case,  however,  the  plaintiff  had  shewn  in  the  outset 
that  there  was  no  probable  cause  for  making  the  charge 
against  him.  Surely  then  when  evidence  was  called  on  the 
part  of  the  defendant  to  give  a  different  account  of  the 
transaction,  the  whole  case  ought  to  have  been  left  to  the 
JBiy.  In  Ravenga  v.  Macintosh  (a),  nnd  NichohM  v.  Ct^ 
hUl(b)i  it  was  decided  that  reasonableness  or  probability  of 
cause  is  a  mixed  question  of  law  and  fiict  for  the  jury 
to  decide.  In  the  present  case  the  whole  of  the  evidence 
ought  to  have  been  summed  up  for  the  jury  with  such  di« 

(a)  Ante,  vol.  iv.  187;  3  B.  &  C.  693. 
(6)  Ante,  vol.  vi.  12 ;  4  B.  &  C.  21. 
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rections  in  point  of  law,  as  appeared  to  the  judge  to  be  proper, 
if  the  jury  believed  the  evidence  upon  which  the  defendant 
relied.  Here  the  whole  case  was  withdrawn  from  the  con- 
sideration of  the  jury,  and  the  learned  judge  took  upon  him- 
self to  decide  upon  the  only  fact  upon  which  the  case 
hinged.  The  circumstance  of  the  chaise-owner  not  being 
contradicted  upon  the  main  fact  to  which  he  deposed,  was 
not  a  sufficient  reason  for  shutting  out  the  whole  of  his  evi- 
dence and  his  demeanour  in  the  witness  box  from  the  con- 
isideration  of  the  jury,  subject  to  such  observations  as  the 
piaintiflF's  counsel  might  think  it  necessary  to  make  upon 
his  testimony.  The  plaintiff's  counsel  had  a  right,  at  all 
events,  to  observe  upon  the  evidence  produced  by  the  de- 
fendant. 


Abbott,  C.  J. — I  am  of  opinion  that  the  nonsuit  in  this 
case  was  properly  directed,  and  that  the  rule  nisi,  obtained 
for  setting  it  aside,  ought  to  be  discharged.  The  question 
for  consideration  is  not  whether  the  plaintiff  was  guilty  of 
the  charge  preferred  against  him,  nor  whether  the  defendant 
chose  to  prefer  it  from  an  improper  motive.  The  only 
question  is  whether  there  was  reasonable  or  probable  cause 
for  preferring  the  charge,  and  upon  the  evidence  adduced 
at  the  trial  I  think  there  was  a  probable  cause.  What 
were  the  facts  ?  The  plaintiff  hired  the  chaise  in  the  name 
of  the  defendant  as  his  principal.  At  the  end  of  the 
journey,  he  receives  from  the  assignees  of  the  bankrupt  the 
amount  of  the  chaise  hire,  which  he  ought  to  have  paid 
over  either  to  the  defendant  as  his  principal  or  to  the  per- 
son of  whom  the  chaise  was  hired.  He  does  neither  the 
one  or  the  other,  but  keeps  the  money  in  his  own  pocket 
for  a  long  period  of  time;  nor  does  he  even  mention  to  the 
defendant  that  he  had  received  the  money.  After  this  some 
charges  are  preferred  against  him  by  the  defendant,  and 
among  others  there  is  a  charge  of  having  received  this  mo- 
ney without  accounting  for  it  or  applying  it  to  the  proper 
use.  His  conduct  is  then  investigated  by  the  magistrates, 
and  one  of  the  magistrates  was  called  as  a  witness  on  the 
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part  of  the  plaintiff,  who  proved  that  the  plaintiff  had  ad-  1897. 
mitted  that  most  of  the  facts  brought  forward  were  true. 
Now  upon  this  part  of  the  case«  left  as  it  was  by  the  plain- 
tiff himself,  I  should  have  been  inclined  myself  to  say  that 
there  was  probable  cause  for  preferring  the  indictment,  and 
that  the  plaintiff  ought  to  be  nonsuited  on  his  own  shewing; 
but  the  learned  judge  was  of  a  different  opinion,  and  allowed 
the  case  to  proceed.  Thereupon  the  owner  of  the  chaise  was 
examined  as  a  witness  on  the  part  of  the  defendant,  and  he 
stated  that  the  chaise  was  hired  by  the  plaintiff  of  him  in  the 
name  of  the  defendant,  that  the  money  was  not  paid,  that 
he  applied  twice  to  him  for  the  payment  of  it,  and  that  upon 
his  threatening  that  unless  he  was  paid  he  would  inform 
Mr.  Hardy  of  it,  the  plaintiff  requested  him  not  to  tell  Mr. 
Hardy  that  it  was  not  paid,  as  it  would  do  him  a  great  in- 
jury. Now  it  is  quite  clear  that  if  that  fact  had  been  proved 
in  the  course  of  the  plaintiff's  case,  it  would  at  once  have 
been  a  ground  of  nonsuit,  as  shewing  a  probable  cause  for 
preferring  the  charge.  But  it  is  said  that  because  this  fact- 
came  out  upon  the  testimony  of  a  witness  called  on  the  be- 
half of  the  defendant,  the  plaintiff's  counsel  had  a  right  to 
address  the  jury  as  to  the  credit  of  that  witness.  But  when 
a  person  comes  into  Court  unimpeached  in  character  and- 
unimpeached  in  his  testimony,  and  there  is  no  want  of  pro- 
bability in  the  story  which  he  relates,  1  can  see  no  reason 
for  holding  that  the  credit  of  such  a  witness  ought  to  be 
left  to  the  jury.  Under  such  circumstances  as  these  I  think 
the  judge  Is  at  liberty  to  consider  the  facts  stated  as  being 
proved,  and  to  act  upon  them  accordingly  without  leaving 
them  to  the  jury,  especially  when  this  was  a  matter  upon 
which  the  minds  of  the  jury  might  have  been  inflamed.  It 
appears  to  me,  therefore^  that  the  judge  was  warranted  in 
acting  upon  the  evidence  before  him,  and  directing  a  non- 
suit on  the  ground  that  there  was  probable  cause  for  pre- 
ferring the  indictment. 

Bayley,  J. — I  am  of  the  same  opinion.    To  support 
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1897..        an  action  of  this  kind,  it  is  not  suflBcient  to  shew. malice  in 
'^^-'^'     (lie  defend9ii^.  but  also  tl^at  there  is  a  want  of  probable 
tr,  caiisd,  fior,  hip. proceeding;   for  lioweyer  strong  the  malice 

^^'***'*  Qoa;  be,  yet.. if  there  is  probable  cause,  for  preferring  the- 
charge,  the  plaintiff  is  not  entitled  to  recover*  Here  there 
waa  clear  evidence  .of  probable,  cause,  and  such  evidence  a% 
a  jury  ought  to  be  directed  to  proceed  upon.  There  is  na 
doubt  as  to  the. general  proposition  that  .where  there  is  con- 
tradictory testimony  or  evidence  upon  doubtful  Aicts,  the 
jury  ia  the  proper  tribunal  to  exercise  its  judgment  upon  the 
weight  imd  effect  of  the  evidence;  but  I  entirely  agree  withi 
my  Lord  Chief  Justice  that  if  there  is  nothing  in  the  de-; 
SMBanour  of  a  witness,  no  improbability  in  the  story  he  t^lls, 
nothing  in  his  evidence  at  variance  with  any  other  part^of 
the  casej,  il  is  not  for  the  jury  to  determine  upon  the  credit 
of;  the  witnesiSy  nor  need  the  te^stimony  be  left  .to  tb^ir  con-« 
sideratici»«  The  chaide-owner  told  a  consistent  and  a  pro* 
hableatory,  and  he  M(as  uncontradicted  in  thensMterial  part 
oChisievidence;  and  /therefore,  it  appears  to  me  to  be  toor 
much  tp  say  that^his  credit  should  be  left  to  the  jury*  Sup-^ 
pose  that  die  jury  had  beeu  induced  to  find  aveTdtci  for 
the  plaintiff  qn  the  ground  that  they  disbelieved  this  man'a. 
evidence,  I  think  .'we  should  have  been  bound  to  grant  a 
new  trial. 

LiTTLEDALK,  J«(ii)-^I  am  of  the  same  opinion. 

Rule  disdiarged. 

(a)  Holrpydy  J.  was  m  the  Bail  Courc. 


UILABT  T£RM,  VIZ  AND  VIII  GEO.  IV. 

Adnam  V.  Wilkes,  Gent,  one,  &c. 

This  was  a  mle  coliing  on  the  plaintiff  to  shew  cause  where  plaio- 

why  the  names  of  the  bail  in  error  should  not  be  struck  out  ^'^1°  ^J*?.**. 
^  pat  in  bail  in 

of  the  recognizance,  or  why  an  exoneretur  should  not  be  vacation,  and 

entered  on  the  bail  piece   under  the  following  circum-  ^^irorwc- 

stances^-^In  Trtmfy  term,  1826,  the  plaintiff  obtained  a  cepted  thereto, 

judgment  for  220/.  against  the  defendant.    The  defendant  raie^r  better 

brought  a  writ  of  enor,  and  on  the  l6th  Junt  he  put  in  ^f^^^°d 
*    -t        »  •        1  f         1         .  •     ■/«  I      plaintiff  gave 

bail  and  gate  notice  thereof  to  the  plaintiff^  attorney,  who  notice  for  joa- 

on  the  same  day. excepted  to  the  bail,  and  took  out  and ''v^<%  <9® 

^  ^  0        ^  same  bail  on 

served  a  rule  for  better  bail.     On  the  20th  Junt  the  de*  the6rst  dayof 
fendant  gav«  notice  that  the  same  bail  would,  on  the  first  day  ^^^biuthey 
of  Miehadmas  term,  justify,  or  offer  themselves  for  justifi-  ^}^  not  jus- 
catiun.    The  plaintiff  gave  a  rule  to  transcribe  the  record,  that  the  bail 

with  which  the  defendant  complied*  after  which  no  pro-  '".  ®"^!','^®'^ 

-  ,      '  still  liable 

ceedmgs  were  had  upon  the  writ  of  error,  and  the  cause  upon  the  re- 
was  still  undetermined.      Under  these  circumstances  the  t^wis^o/*''^ 
question  was,  whether  the  bail  in  error  were  entitled  to  the  proceed- 
liave  their  names  struck  out  of  the  recognizance,  or  have  ^^^ 
an  exoneretur  entered  on  the  bail  piece.r 

Hutchinson  contended,  that  the  bail  in  error  were  entitled 
to  no  relief,  and  he  cited  Dickenson  v.  Heselt%m{a)  as  a  case 
in  point.  There  bail  in  error  was  put  in  in  vacation  and 
excepted  to,  and  the  plaintiff  in  error  gave  notice  that  they 
would  justify  on  the  first  day  of  next  term,  and  before  that 
day  non-prossed  his  own  writ  of  error,  and  the  bail  did  not 
justify;  and  under  these  circumstances  it  was  held  that  the 
bail  were  not  entitled  to  stay  proceedings  in  an  action 
against  them  upon  the  recognizance,  nor  to  have  an  exone^ 
retur  entered  on  the  bail  piece,  for,  as  Lord  Ellenborough 
said,  **  this  appears  to  be  a  trick  to  get  all  the  effect  of  a 
writ  of  error  without  putting  in  bail.  The  pendency  of  a* 
writ  of  error  was  a  delay  of  the  defendant  in  error  in  respect 
of  his  execution."  So  in  the  present  case  the  bail  by  en- 
Co)  2  M.  &  S.  210. 
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tering  into  the  recognizance,  and  giving  notice  of  justifica- 
tion, have  prevented  the  defendant  in  error  from  having  the 
benefit  of  his  judgment  and   issuing  execution  from  the 
l6th  June  until  after  the  first  day  of  Michaelmas  term. 

Chitty,  in  support  of  the  rule,  pressed  upon  the  Court 
the  distinction  between  this  case  and  Dickenson  v.  UeseU 
tine,  inasmuch  as  in  the  latter  the  defendant  had  non-prossed 
his  own  writ  of  error;  and  he  relied  upon  Gould  v.  Holm- 
Strom  {a),  where  bail  in  error,  who  were  excepted  to  and 
did  not  justify,  were  relieved  from  proceedings  against  them, 
though  no  other  bail  had  been  put  in, "  for,"  said  the  Court, 
*'  the  party  who  takes  exceptions  to  the  bail  put  in  con* 
siders  them  as  no  bail  unless  they  justify,  and  therefore  not 
having  justified  they  must  be  considered  as  no  bail."  In 
the  present  case  the  defendant  in  error  having  excepted  to 
the  bail,  and  taken  out  and  served  a  rule  for  better  bail,  and 
no  bail  having  afterwards  justified,  the  case  cited  is  an 
authority  for  relieving  the  bail  in  the  present  instance. 


Abbot,  C.J. — I  think  we  ought  not  in  this  case  to 
relieve  the  bail  in  the  manner  desired.  It  is  clear  if  we  did 
so,  we  should  allow  them  to  become  the  instruments .  of 
working  great  injustice  and  doing  mischief.  They  consent 
to  become  bail  in  error  in  the  month  of  June.  A  rule  is 
then  taken  out.  by  the  defendant  in  error  for  better  bail. 
The  form  of  that  rule  is,  that  unless  the  bail  shall  justify, 
the  defendant  in  error  shall  be  at  liberty  to  sue  out  execu- 
tion upon  the  judgment.  The  bail  being  put  in  in  vacation, 
they  could  not  justify  until  the  first  day  of  Michaelmas  term. 
In  the  present  instance,  therefore,  the  effect  of  this  pro- 
ceeding was  to  delay  the  plaintiff*  below  in.  his  execution, 
from  June  until  November.  It  is  stated  on  affidavit  that  in 
the  meantime  the  goods  of  the  defendant  below  had  been 
sold  ofi^,  and  he  himself  being  an  attorney  of  the  Court,  and 
having  therefore  personal  privilege,  the  execution  could  only< 

(a)  7  East,  580. 
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have  gone  against  his  goods.  Nobody,  therefore,  can  doubt 
what  the  justice  of  this  case  is,  namely,  that  those  who  have 
been  the  instruments  of  delaying  the  plaintiff  ought  not  to 
be  relieved  from  the  effect  of  it.  It  appears  to  me  that  the 
case  of  Dickinson  v.  Hiseliine  will  well  warrant  the  Court 
in  refusing  relief  to  the  bail.  The  distinction  taken  be* 
tween  that  case  and  this  is,  that  before  Michaelmas  term 
arrived  the  plaintiff  in  error  in  that  case  had  non-prossed 
his  own  writ  of  error.  Here  the  defendant  below  has  not 
done  so,  but  neither  has  he  taken  any  step  to  prosecute  his 
writ  of  error;  and  I  am  of  opinion  that  we  ought  not  to 
relieve  the  bail,  but  make  them  responsible  so  far  as  they 
may  be  made  responsible. 
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Bayley,  J. — I  am  of  the  same  opinion.  The  form 
of  the  rule  shews  what  the  law  is.  Here  the  bail  enter  into 
a  recognizance,  by  which  they  bind  themselves  that,  if  the 
defendant  in  error  shall  succeed,  they  will  pay  the  debt  and  . 
costs  below,  and  the  costs  of  the  writ  of  error.  Then  the 
plaintiff  says,  ^^  unless  better  bail  is  put  in,"  (not  that  thosje 
bail  already  put  in  shall  be  a  nullity,  but  unless  better  bail 
shall  be  put  in,)  ^'  I  shall  issue  a  writ  of  execution,  not  for  the 
whole  for  which  they  would  be  liable,  but  for  the  debt  and 
costs  recovered  originally  below."  The  plaintiff  in  error  not 
having  perfected  his  bail,  the  defendant  in  error  is  at  liberty 
to  sue  out  his  execution  to  recover  the  debt  and  costs  re- 
covered below,  but  for  no  more.  It  seems  to  me,  however, 
that  there  is  no  good  reason  why  the  bail  in  error  should 
not  continue  liable  to  the  residue  of  the  responsibility  which 
they  had  originally  incurred,  namely,  the  costs  to  which  the 
defendant  in  error  had  been  put.  But  it  is  said  that  as  the  , 
defendant  in  error  chose  to  except  to  the  bail,  they  must 
be  considered  as  no  bail  at  all,  and  consequently  that  they 
are  discharged  from  all  responsibility,  and  the  case  of  Gould 
v.  Holmstrom  was  relied  upon.  I  think,  however,  that  that 
case  proceeded  entirely  upon  a  mistake.  All  that  the  ex- 
ception amounts  to  is  this,  "  unless  better  bail  is  put  in 
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the  pidintiff  shall  have  execution  for  his  origiml  debt  and 
costs."  But  it  does  not,  therefore,  follow  that  the  bail 
shall-  be  discharged  altogether,  but  that  they  shall  be  re- 
lieved pro  tanto,  that  is,  they  shaH  be  no  longer  liable  to 
Ae  condemnation  money,  but  that  they  shall  remain  liable 
for  the  residue,  namely,  the  costs  of  the  proceedings  in 
error.  The  true  principle  of  the  case  of  Gould  v.  Holm- 
9irom  is  this,  that  the  plaintiff  below,  by  non-prossing  the 
writ  of  error  on  the  ground  of  the  bail  not  having  justified, 
\  his  consent  that  the  bail  in  error  should  no  longer 
'  lidUe  upon  their  recognixMice. 


By  the  mas- 
ter's allocatur 
an  attorney 
was  ordered 
on  the  12th 
May  to  fAy 
over  to  bis 
client  a  sum 
of  15/  ;  on 
the  20th  June 
the  attorney 
became  bank- 
rupt, and 
afterwards  ob- 
tained his  cer- 
tificate:— 
Held»  that  it 
was  then  too 
late  to  move 
for  an  attach- 
ment for  not 
paying  the 
money  pur- 
suant to  the 
master's  allo- 
catur. 


HoLROYD  and  Littledale,  Js.  concurred. 

Rule  discharged. 

Baron  v«  Mart  ell. 

ARCHBOLD  had  obtained  a  rule  calling  upon  an  attorney 
of  this  Court  to  shew  cause  why  an  attachment  should  not 
issue  against  him  for  not  paying  over  a  sum  of  15/.  pursuant 
to  the  master's  allocatiu*.  It  being  alleged  that  the  attorney 
had  retained  more  money  in  his  hands  for  costs  than  he 
was  entitled  to,  it  was  ordered  by  a  rule  of  Court  that  his 
bill  be  referred  to  the  master  for  taxation.  The  bill  was 
taxed  on  the  12th  of  May,  when  the  master  awarded  the 
sum  of  15/.  to  be  due  to  the  client,  and  on  the  20th  of  June 
the  attorney  became  bankrupt,  and  had  since  obtained  his 
certificate.  It  was  now  contended  that  the  attorney  was 
liable  to  an  attachment  for  not  paying  over  the  money  pur- 
suant to  the  master's  allocatur,  notwithstanding  his  bank- 
ruptcy and  certificate. 

Per  Curiam. — ^The  certificate  is  an  answer  to  this  de- 
mand. This  is  no  more  than  a  civil  debt,  and  you  cannot 
enforce  payment  of  it  by  attachment. 

Hutchinson  was  to  have  shewn  cause. 


Rule  discharged. 
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CaMIDGE  v.  AlLENBY.  1827. 

X HIS  was  an  action  for  goods  sold  and  delivered,  with  the  Where  ^ood* 

Tfc,         ,  ,  .  •  were  paid  for 

common  money  counts,     Flea^  the  general  issue.  by  country 

At  the  trial  before  Hullock,  B.  at  the  last  Spring  Assizes  l»nk  notes  in 

,     ,     the  afternoon 
for  the  county  of  York,  a  verdict  was  found  for  the  plaintiff  of  a  day  in 

for  £U,  subject  to  the  opinion  of  this  Court  on  the  fol-  ^y^'^^^^""^ 

lowing  case : — ^This  action  was  commenced  to  recover  the  bankers  had 

sum  of  .£24,  alleged  to  be  due  from  the  defendant  to  the  ^Ul^^iKt 

plaintiff  for  a  quantity  of  corn  sold  and  delivered  by  the  the  knowledge 

plaintiff  to  the  defendant  at  York  on  the  morning  of  Satur-  ^^  vendee, 

day,  the  lOth  day  of  December,  1825.    On  the  same  day,  ""^j^^^^'^Jl^^^ 

at  three  o'clock  in  the  aftenioou,  the  defendant  delivered  to  week,  offered 

the  plaintiff  at  York,  and  the  latter  then  and  there  received,  ^t"^to°  he* 

as  and  for  a  payment  of  the  price  of  the  corn,  four  promis-  former,  de- 

sory  notes  for  five  pounds  each,  and  four  such  notes  for  one  ™^  ^them: 

pound  each,  of  the  bank  of  Messrs.  Dobsou  and  Sons^  H«l<^>  that  the 
•      ■  rr    *  1      y*  ■  1   -      1  ^  ^r    1      rtM  Vendee  should 

bankers  at  Huddersfield,  in  the  county  of  York.    The  notes  have  promptly 

were  in  the  following  form,  and  the  defendant's  name  waa  presented  the 

^  '  notes  to  the 

not  written  upon  them  : —  insolvent 

No.  HttddersfieldO\dBank,£5.      ^^^^'2^ 

I  promise  to   pay  the  bearer  on  demand  £5,  value  of  nonpayment 

received.    1st  day  of  July,  1823.  according  to 

Entered.  Sic.  For  John  Dobson  and  Sons,      the  law-mer- 

chant,  and 
£5.  W,  Dobson.  that  by  his 

At  eleven  o'clock  in  the  forenoon  of  the  same  10th  of  "*?[®^^'5^** 

so  he  had 

December,  Dobson  and  Sons  stopped  payment,  having  on  made  the 
the  same  morning  and  up  to  that  hour  paid  all  demands  "®'^  **  ^^^' 
made  upon  them.  They  never  afterwards  renewed  their 
payments,  and  shortly  afterwards  became  bankrupts,  and 
the  plaintiff  never  received  any  part  of  the  amount  due  on 
the  notes.  Huddersfield  is  distant  from  York  about  forty 
miles,  and  from  Laythorn,  the  plaintiff's  residence,  fifty- 
two  miles.  At  the  time  when  the  above  notes  were  paid  by 
the  defendant  to  the  plaintiff  neither  of  them  knew  that 
Dobson  and  Sons  had  stopped  payment  or  were  insolvent. 
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TTie  plaintifF  never  circulated  the  notes,  nor  did  he  ever 
present  them  to  Dobson  and  Sons,  the  makers,  for  payment, 
but  on  Saturday,  the  17th  of  the  same  month  of  December, 
the  plaintiff  required  the  defendant  to  receive  back  the  notes 
and  to  pay  him  the  amount  of  them,  which  the  defendant 
then  and  ever  since  has  refused  to  do.  The  question  for 
the  opinion  of  the  Court  is,  whether  the  plaintiff  is  entitled 
,  to  recover. 

Dodd  contended  that  the  plaintiff  was  entitled  to  recover 
the  price  of  the  corn,  unless  the  notes  could  be  considered 
as  payment,  in  consequence  of  laches  in  not  presenting 
them  for  payment  at  the  bank,  or  offering  to  return  them 
earlier  than  he  did.  It  will  be  urged  on  the  other  side  that 
he  was  bound  to  do  both  or  either.  This  argument  will  be 
found  untenable.  First,  he  was  not  bound  to  present  the 
notes  at  the  bank  under  the  circumstances  of  the  case;  and 
secondly,  the  form  of  the  notes  rendered  it  unnecessary  to 
offer  to  return  them  earlier  than  he  did  to  the  defendant.  In 
the  first  place,  it  was  not  necessary  to  present  the  notes  for 
payment,  the  defendant  being  no  party  to  them,  and  conse- 
quently he  could  not  be  damnified  by  the  neglect  to  pre- 
sent them.  This  case  is  distinguishable  from  those  cases 
where  the  taking  of  the  notes  has  been  previous  to  the 
stoppage  of  the  bankers,  and  in  which  presentment  has  been 
held  necessary;  but  here  there  is  the  strong  fact  in  the 
plaintiff's  favour,  that  the  notes  were  not  taken  by  him 
until  after  the  bank  had  stopped  payment.  Certainly,  if 
they  had  been  taken  before  Dobson  and  Sons  had  stopped, 
the  plaintiff  might  have  had  more  difficulty  in  his  case,  for 
want  of  proof  of  presentment.  Here,  however,  presentment 
would  have  been  of  no  use,  because  the  bank  had  stopped 
payment,  and  therefore  the  defendant  cannot  have  been 
prejudiced  by  the  want  of  presentment.  This  case  is  dis- 
tinguishable from  Howe  v.  Bowes  (a),  because  that  was  an 
action  against  the  maker  of  the  note,  which  was  made  pay- 

(a)  5  Taunton,  30.     16  East,  US. 
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able  specially.  But  here  the  notes  are  made  payable  gene- 
rally,  and  the  defendant  not  being  an  indorser,  presentment 
was  unnecessary.  The  cases  establish  this  distinction,  that 
parties  who  merely  pass  bills  or  notes  without  becoming 
parties  to  them,  are  not  entitled  to  notice  of  presentment 
and  nonpayment;  but  where  they  are  drawers  and  indorsers, 
and  their  names  are  actually  upon  the  instruments,  it  is 
odierwise.  It  is  also  to  be  observed,  that  in  this  case  the 
action  is  not  brought  upon  the  notes,  but  merely  for  the 
goods  sold  and  delivered.  The  cases  of  Warrington  v.* 
Furbor{a\  Swinyard  v.  Bowes  (b),  and  Murray  v.  King  (c), 
establish  the  principle,  that  a  person  who  is  not  a  party  to 
a  bill  cannot  complain  of  laches  in  not  giving  him  notice  of 
dishonour  by  the  acceptor,  unless  he  has  sustained  an  actual 
prejudice  by  the  laches.  It  is  true,  that  in  Phillips  v: 
Astling  (d),  the  want  of  presentment  was  held  to  be  a  good 
defence  to  an  action  brought  upon  a  guarantee  given  for  the 
price  of  goods  to  be  paid  for  by  a  bill,  but  .this  was  ex« 
pressly  on  the  ground  that  the  acceptor  was  perfectly  sol« 
vent  at  the  time  the  bill  became  due.  The  case  of  Hoi- 
brow  V.  Wilkins{e)  confirms  the  previous  cases  of  War^ 
rington  v.  Furbor^  Swinyard  v.  Bowes,  Murray  v.  King, 
add  Phillips  v.  Astling,  and  establishes  the  principle  that  the 
want  of  presentment  is  no  defence  in  this  action,  the  de- 
fendant's name  not  being  on  the  bill  and  he  having  sustained 
no  actual  damage  by  the  omission  to  present.  The  de- 
fendant by  merely  passing  the  notes  to  the  plaintiff  in 
payVnent  of  a  debt  must  be  considered  in  the  nature  of  a 
surety  for  the  solvency  of  the  makers  of  the  notes,  and 
rendering  himself  at  all  events  liable  in  the  event  of  their 
failure.  The  statute  3  &  4  Anne,  c.  9,  does  not  apply  to 
this  case,  because  that  refers  only  to  bills  of  exchange,  and 
does  not  comprehend  bankers'  notes  payable  to  bearer. 
But  if  even  this  were  not  so,  the  mere  passing  of  these 

(ff)  8  East,  242.  W)  2  Taunt.  206. 

[b)  5  M.  &  S.  62.  (c)  Ante,  vol.  ii.  59 ;    1  B.  &  C. 

(f)5B.&'A.  165.  :.  10.  J 
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18^7.  notes  to  the  plaintiff  by  the  defendant  amounts  to  a  gua- 
rantee for  the  solvency  of  the  maker.  Conceding  that  if 
the  bankers  had  not  stopped  payment  before  the  time  when 
the  notes  ought  in  due  course  to  be  presented,  the  plaintiiF 
would  have  been  guilty  of  laches  in  not  having  presented 
them,  still  here  there  is  no  foundation  for  that  argument, 
because  at  the  very  time  the  notes  were  passed  to  the  plain- 
tiff the  bankers  had  actually  stopped  payment.  If  pre- 
sentment of  bank  notes  under  such  circumstances  were 
necessary,  it  would  be  highly  inconvenient  in  mercantile 
transactions,  and  productive  of  no  possible  advantage,  for  it 
would  be  a  mere  useless  ceremony.  On  these  grounds  the 
plaintiff  was  not  bound  to  present  these  notes  for  payment. 
Secondly.  There  was  no  obligation  whatever  on  the  plaintiff 
to  return  the  notes  to  the  defendant,  any  further  than  as  the 
returning  of  them  might  amount  to  a  notice  of  nonpayment. 
He  was  not  bound  to  give  them  up  until  he  got  his 
money.  [Bayley,  J.  If  you  had  given  him  the  notes  up 
promptly,  and  he  had  originally  taken  them  from  another 
person  under  such  circumstances  as  would  have  entitled 
him  to  recover  from  such  person,  he  might  have  taken  im- 
mediate steps  to  enforce  payment.  By  omitting,  therefore, 
to  return  them,  may  he  not  have  sustained  a  damage  ?]  A 
party  passing  instruments  of  this  kind  is  a  guarantee  for 
their  payment,  and  he  must  be  taken  to  have  knowliedge  of 
the  circumstances  of  the  maker,  and  therefore  bound  him- 
self to  take  notice  of  the  maker's  insolvency.  He  under- 
takes that  the  bankers  shall  pay,  and  if  they  do  not,  then 
there  is  a  breach  of  his  implied  guarantee.  There  is  a 
material  distinction  between  the  principle  which  appKes  to 
the  mere  passer  of  a  bank  note,  and  the  case  of  the  drawer 
or  indorser  of  a  bill  of  exchange.  There  is  here  no  privity 
between  the  plaintiff  and  the  makers  of  the  notes.  He  is 
the  mere  holder  of  instruments  which  pass  from  hand  to 
hand  as  money,  and  consequently  there  is  no  duty  im- 
posed upon  him  to  take  those  formal  steps  which  are 
required  to  be  observed  in  the  case  of  a  bill  of  exchange 
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wlucb  has  been  dishonoured.  .  There  is  no  reasonable  pro- 
bability that,  even  if  the  defendant  had  had  earlier  notice 
of  the  nonpayment  of  the  notes,  he  could  have  enforced 
payment  of  any  body  else.  There  was  no  attempt  made  at 
the  time  of  the  trial  to  shew  that  the  defendant  had  sus« 
tained  any  prejudice  by  want  of  earlier  notice.  If  he  had, 
io  fact,  sustained  any  damage  by  reason  of  the  want  of 
notice,  that  ought  to  have  been  proved  in  evidence  and 
relied  upon  in  the  defence.  For  instance,  suppose  he  could 
have  shewn  that  between  the  time  of  passing  the  notes  to 
the  plaintiff  and  the  following  Saturday  he  had  gone  to  the; 
bankers  for  the  purpose  of  paying  a  debt,  and  by  reason  of 
the  plaintiff's  negligence  he  was  prevented  from  setting  off 
these  notes  in  payment  of  the  debt,  then  there  would  hav^ 
been  some  ground  for  charging  the  plaintiff  with  laches. 
But  here  there  was  no  pretence  for  saying  that  the  defend- 
ant could  have  derived  any  benefit  from  earlier  notice, 
because  at  the  time  the  notes  were  passed  the  bankers  had 
stopped  payment,. and  shortly  afterwards  they  were  declared 
bankrupts. 

C .  Creswell,  contrd,  contended  that  this  case  came  within 
the  operation  of  the  statute  3  8c  4  Anne,  c.  9f  s,  7,  by  which 
it  is  enacted,  "  that  if  any  person  doth  accept  any  bill  of 
exchange  for  and  in  satisfoction  of  any  former  debt,  the 
same  shall  be  accounted  a  full  and  complete  payment  of 
such  debt,  if  such  person  accepting  any  such  bill  for  his 
debt  doth  not  take  his  due  course  to  obtain  payment 
thereof,  by  endeavouring  to  get  the  same  accepted  and  paid.*' 
Now  here  there  was  a  former  debt,  the  notes  in  question 
were  taken  in  payment  of  that  debt,  and  upon  all  the  cases 
hitherto  decided  it  will  appear  that  the  plaintiff  has  not 
taken  due  coarse  to  obtain  payment  of  them,  and  conse- 
quently they  must  be  considered  as  a  satisfaction  of  his 
demand.  But  it  is  said  on  the  other  side,  that  this  statute 
does  not  apply  to  these  notes,  and  is  merely  confined  in  its 
operation,  to  bills  of  exchange.   .It  must  also  be  contendedi 
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1837.        that  the  iaw-merchant  does  nut  apply  at  all  to  promissorjr 
notes.     Since  that  statute,  however,  it  has  been  decided 
V.  that  promissory  notes  stand  on  the  same  footing  as  billn  of 

Allenbt.  exchange  for  all  purposes  whatsoever.  Then  if  there  be 
no  distinction  between  a  banker's  note  payable  to  bearer, 
and  an  ordinary  promissory  note  made  between  private 
parties,  it  is  clear  that  the  plaintiff  has  not  taken  his  due 
course  to  obtain  payment  of  these  notes,  and  cannot  reco* 
ver.  Now  according  to  the  authorities  of  Sanderson  v. 
Bowes  (n)  and  Dickinson  v.  Bowes  (6),  bank  notes  are  treated 
as  promissory  notes.  Then  what  is  the  general  principle  in 
these  cases  P  In  Bayley  on  Bills j  1 87^  it  is  laid  down,  that 
the  receipt  of  a  bill  or  note  implies  an  undertaking  from  the 
receiver,  to  every  party  to  the  bill  or  note  who  would  be 
entitled  to  bring  an  action  on  paying  it,  to  present  in  proper 
time  the  one,  where  necessary  for  acceptance,  and  each  for 
payment ;  to  allow  no  extra  time  for  payment,  and  to~  give 
notice  without  delay  to  such  person  of  a  failure  in  the 
attempt  to  procure  a  proper  acceptance  for  payment.  But 
it  is  said  on  the  other  side,  that  as  the  bankers  were  insol- 
vent, there  was  no  necessity  for  presenting  these  notes  and 
giving  notice  to  the  defendant  of  their  nonpayment.  Now 
the  cases  of  Russell  y.  Langstaff{c)j  Howe  v,  Bowes  (d}, 
and  Rohde  v.  Proctor  (0>  shew  that  the  insolvency  of  the 
drawer  and  acceptor  of  a  bill  of  exchange  does  not  cure  the 
want  of  notice  of  dishonour;  and  it  has  even  been  held,  that 
knowledge  of  the  insolvency  by  the  defendant  does  not 
dispense  with  the  necessity  of  the  demand  for  payment  and 
notice  to  the  defendant  of  the  dishonour  of  the  bill,  Esdaile 
V.  Sowerby  {/) ;  and  in  that  case  it  was  observed,  that  notice 
imports  something  more  than  knowledge,  because  it  was 
competent  to  the  holder  to  give  credit  to  the  maker.  In 
point  of  law,  and  the  authorities  upon  this  subject,  the  mere 

(a)  14  East,  500.  (e)  Ante,  vol.  vi.  610 ;    4  B.  & 

lb)  16  East,  110.  C.517. 

(c)  Dougl.514.  (/)  11  East,  114. 

(d)  16  East,  112;  5  Taunt.  30. 
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keeping  of  tbew  notes  by  the  plaintiff  for  so  iong  a  time, 
was  giving  a  new  credit  to  the  bankers^  and  upon  that 
ground  he  has  made  them  his  own.  It  was  upon  this 
principle  that  the  cases  of  Moore  v.  Warren  {a)  aiid  Home 
V.  Barry  {b)  were  decided.  The  true  test,  in  cases  of  this 
nature  is,  (as  was  laid  down  in  Cory  v.  Scott  (r),)  whether, 
if  the  drawer  pays  the  bill,  he  has  any  remedy  against  the 
other  persons,  if  he  has  timely  notice  of  the  dishonour. 
Now  would  the  defendant  in  this  case  have  had  a  remedy 
over  if  he  had  had  prompt  notice  of  the  nonpayment  of 
these  notes  ?  Nobody  doubts  that  he  would  have  had  his 
remedy  against  the  bankers,  not  perliaps  to  the  full  extent 
of  the  amount  of  the  notes,  but  he  would  have  had  a  remedy 
valeat  quantum.  It  is  admitted  on  the  other  side,  that  if 
the  defendant  had  been  an  indorser,  he  would  have  been 
entitled  to  prompt  notice  of  the  dishonour,  but  his  name 
not  being  on  the  notes,  he  was  to  be  deprived  of  that 
advantage.  Why  is  an  indorser  entitled  to  notice  ?  Be- 
cause he  may  have  his  remedy  over  against  the  other  par- 
ties to  the  bill.  There  is  no  sound  distinction  in  principle, 
if  a  man  has  his  remedy  over,  whether  his  name  be  on  the 
bill  or'not.  Suppose  after  the  defendant  had  put  his  name 
upion  the  notes,  he  had  struck  his  indorsement  out,  would 
that  make  any  difference  in  his  legal  rights  i  The  cases 
of  Warrington  v.  Furbor  and  Swinyard  v.  Bowes  do  not 
touch  the  present  case,  because  there  the  parties  relying  on 
the  want  of  notice  were  wholly  unconnected  with  the 
instruments,  and  would  not,  by  paying  them,  have  acquired 
any  remedy  over  against  other  parties.  Here  these  notes 
are  taken  as  and  for  payment  of  a  debt,  and  as  the  plaintiff 
has  not  taken  due  course  to  obtain  payment  of  them,  they 
are  to  be  considered  by  the  statute  as  a  full  and  complete 
payment  of  the  debt,  inasmuch  as  by  his  laches  he  has 
deprived  the  defendant  of  his  remedy  over.    The  question 


307 
latr. 


CamiDoi 
Allbubt. 


(a)  Str.  415. 

(6)  Ibid. 

(c)  8  B.  &  A.  619;  Barley  on 


Bills,  329 ;  cited  and  commented 
on  in  Firth  v.  Thrush,  «  M.  &  R. 
359. 
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then  remainiag  is,  M^hether  the  circtimstaDce  of  Dobson  sod 
Sons  having  actually  stopped  payment  at  the  time  the 
plaintiff  received  the  notes  from  the  defendant  makes  any 
difference.  According  to  the  principle  of  the  case  of 
Beeching  v.  Gower(a)y  it  makes  no  difference.  In  that 
case,  a  country  bank  note  was  given  in  payment  while  the 
bank  continued  open,  but  before  the  time  allowed  by  the 
law-merchant  had  expired,  the  bank  failed,  and  Gibbs,  C.J. 
held  that  the  holder  was  bound  to  present  the  note  for  pay- 
ment in  due  time,  and  by  neglecting  to  do  so  made  it  his 
own. 


Here  the  Court  stopped  him. 
Dodd  was  heard  in  reply. 


Ba  YLEY,  J. — I  am  of  opinion  that  in  this  case  we  ongbt 
to  give  judgmeut  for  the  defendant.  Oue  short  observation 
will  dispose  of  the  cases  of  Warrington  v.  Furbor  and 
Swiuyard  v.  Bowes,  the  authorities  cited  to  shew  that  it 
was  not  necessary  in  this  case  to  prove  presentment  for 
payment.  In  those  cases  the  persons  insisting  on  die  want 
of  presentment  were  not  parties  to  the  bills.  The  defendant 
in  this  case  was  a  party  to  the  notes,  for  they  were  payable 
to  the  ''  bearer  on  demand,"  and  he  was  the  holder  of  them. 
Now  I  consider  the  holder  of  a  bill  as  a  party  to  it  during 
the  time  he  is  holding  it,  and  when  he  passes  it  away  it 
passes  by  delivery  from  him.  The  party  receiving  traces 
his  right  to  hold  the  bill  from  the  person  who  had  been  the 
former  holder,  and  consequently  the  former  holder  must  be 
considered  as  a  party  to  it.  In  the  cases  cited  the  persons 
relying  upon  the  want  of  presentment  never  were  parties  to 
the  bill,  but  were  only  parties  to  a  collateral  transaction, 
and  on  that  ground  the  Court  in  each  of  those  cases  decided 
that  the  law-merchant  did  not  apply.  In  this  case  it  is  per- 
fectly clear,  that  if  these  notes  had  been  given  by  the  de- 
(fl)  Holt,  N.RC.  313. 
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feiidtnt  to  the  plaintiff  at  the  time  when  the  corn  was  soldi 
he  could  have  no  remedy  upon  them  in  case  of  non-pay- 
menty  because  the  defendant  had  not  put  bis  name  upon 
the  notes.  -  The  plaintiff  might  have  insisted  upon  payment 
in  money,  but  if  he  consented  to  take  these  notes  as  money, 
then  he  must  be  considered  as  taking  them  at  his  own  peril, 
and  as  becoming  the  loser  of  the  money  in  case  of  the  insol- 
vency of  the  bankers.  If,  indeed,  he  could  have  proved  that 
at  the  time  the  defendant  passed  them  to  him  he  was  guilty 
of  a  fraud,  and  that  he  knew  that  the  notes  were  merely 
waste  paper  and  of  no  value,  then  whether  they  were  taken 
at  the  time  of  the  sale  or  afterwards  would  be  wholly  im* 
material.  But  in  this  case  it  appears  that  they  were  given 
at  a  later  period  than  the  date  of  the  sale,  and  the  question 
is,  whether  or  not  they  are  to  be  considered  as  payment 
and  discharge  of  the  debt  due  to  the  plaintiff  in  respect  of 
the  com.  I  take  the  general  rule  applicable  to  all  nego- 
tiable instruments  of  every  description  to  be,  that  if  they 
are  taken  in  discharge  of  a  pre-existing  debt,  they  shall 
operate  as  a  discharge  of  that  debt,  unless  the  holder  who 
takes  them  does  every  thing  which,  according  to  the  usage 
and  custom  of  merchants  applicable  to  such  instruments,  he 
ought  to  do  in  order  to  obtain  payment  of  them.  Then  the 
question  is,  whether  the  plaintiff  in  this  case  has  done  all 
that  he  ought  to  do  in  order  to  obtain  payment  of  these 
notes.  They  were  intended  for  circulation,  and  it  is  con- 
tended by  the  defendant,  that  the  plaintiff  ought  to  have 
put  them  into  circulation  promptly,  or  else  to  have  sent 
them  immediately  for  payment  at  the  bank.  I  certainly  do 
not  think  that  the  plaintiff  was  bound  to  send  them  forth 
into  circulation,  or  present  them  immediately  at  the  bank, 
though  he  was  not  at  liberty  to  lock  them  up  in  bis  desk  for 
an  unlimited  time.  Certainly  he  was  bound  to  adopt  one  or 
other  of  two  courses,  either  to  put  them  into  circulation 
within  a  reasonable  time,  or  to  take  care  that  there  was  no 
neglect  in  presenting  them  for  payment  within  a  reasonable 
time.     It  is  conceded  on  the  part  of.  the  plaintiff,  that  if 
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1887.  there  had  not  been  any  insolvency  of  the  bankers,  the  notes 
should  have  been  circulated  or  presented  on  the  Monday, 
unless  there  were  some  circumstances  which  would  excuse 
his  not  sending  them  for  payment  on  that  day.  1  will  as- 
sume that  on  the  Monday  he  had  ascertained  that  the  bank 
had  stopped,  and  that  therefore  it  had  become  unnecessary 
to  present  them  for  payment;  still  he  had  another  duty  to 
perform.  I  apprehend  that  from  the  negotiable  nature  of 
tfiese  securities  it  was  his  duty  to  communicate  to  the  party 
from  whom  he  took  them  that  the  bank  had  stopped,  and 
that  he  could  not  obtain  payment,  and  that  he,  the  plaintiff, 
would  resort  to  the  defendant  for  payment  of  the  notes,  and 
then  it  would  be  for  the  defendant  to  consider  whether  he 
could  transfer  the  loss  to  any  other  person,  for  unless  he  had 
been  guilty  of  some  laches,  he  might  perhaps  have  been  aUe 
to  resort  to  the  person  from  whom  he  had  received  the  notes 
originally.  There  is  no  doubt  but  that  that  person  would  be 
discharged  if  he  had  received  no  notice  of  non<payment,  or 
of  the  insolvency  of  the  bankers,  till  a  week  after  he  had 
paid  them  to  the  defendant.  The  neglect  therefore  on  the 
part  of  the  plaintiff  to  communicate  to  the  defendant  notice 
of  the  insolvency  of  the  bankers,  prejudiced,  or  had  a  ten* 
dency  to  prejudice  the  defendant.  The  law  considers  that 
the  person  upon  whom  the  loss  in  cases  of  this  kind  is  to 
fall,  is  entitled  to  have  notice,  in  order  that  he  may  have 
time  to  exercise  his  own  judgment  whether  he  will  or  will 
not  take  legal  steps  against  other  persons  who  are  parties  to 
the  bills  or  notes.  Now  if  these  notes  had  been  returned 
to  the  defendant  on  the  Tuesday,  he  might  have  taken  steps 
against  Dobson  and  Sons,  and  have  endeavoured  to  enforce 
payment  by  pressure  upon  them,  and  he  had  a  right  to  ex- 
ercise his  judgment  whether  he  would  do  so  or  not,  although 
they  had  stopped,  or  he  might  have  had  a  remedy  against 
the  person  from  whom  he  received  the  notes.  These  steps 
he  was  precluded  from  taking  by  the  plaintiff's  neglect,  and 
I  think  the  loss  ought  to  fall  upon  him.  It  may  be  very 
hard  in  a  great  variety  of  cases,  that  the  entire  loss  should 
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faU  upon  any  one  individual  in  consequence  of  bis  own  i827. 
neglect  or  laches.  But  it  is  a  general  rule  applicable  Co 
cases  of  this  description,  not  to  be  relaxed  in  particttlar 
instances,  that  the  holder  of  such  an  instrument  is  to  pre-  Allmbt. 
sent  promptly  for  payment,  or  to  communicate  without 
delay  notice  of  non-payment,  or  of  the  insolvency  of  the 
acceptor  of  a  bill  or  the  maker  of  a  note ;  for  a  party  is  not 
only  entitled  to  knowledge  of  insolvency,  but  to  notice  that 
in  consequence  of  such  insolvency  he  will  be  called  upon 
to  pay  the  amount  of  the  bill  or  note.  Suppose  in  this 
case,  instead  of  having  actually  stopped  payment,  the  bankers 
had  been  enabled  to  pay  some  of  the  notes,  though  not  all, 
and  that  the  plaintiff  retained  the  rest  in  his  hands  without 
giving  notice  to  the  defendant  until  a  considerable  time 
afterwards,  could  it  be  contended  that  he  would  be  liable 
on  the  dishonoured  notes?  If  he  could  lawfully  retain  tbeni 
a  week,  he  might  retain  them  six  months,  a  year,  or  two 
years.  I  do  not  know  where  to  draw  the  line,  unless  it  it 
drawn  where  the  law  has  drawn  it  in  the  manner  I  have 
pointed  out.  The  case  was  very  well  argued  by  Mr »  Dodd, 
and'  there  appeared  at  first  much  difficulty  and  intricacy 
about  it,  but  when  we  come  to  consider  it  deliberately,  it 
appears  to  me  to  be  free  from  any  real  difficulty  consist^ 
ently  with  all  the  rules  applicable  to  bills  of  exchange  and 
promissory  notes.  The  case  of  Beeching  v.  Gower  cuts  down 
almost  the  whole  of  the  argument  for  the  plaintiff  founded 
upon  the  fact  that  the  notes  were  paid  away  after  the 
bankers  had  stopped.  But  without  any  authority  upon  the 
subject,  in  my  opinion,  that  circumstance  made  no  differ- 
ence in  the  case.  I  think  the  plaintiff  must  be  considered 
as  having  been  paid  by  these  notes,  and  that  he  has  by  his 
neglect  made  them  his  own. 

HoLROYD,  J. — I  think  that  under  the  circumstances 
stated  in  this  case,  notwithstanding  the  ingenious  argument 
we  have  heard  on  the  part  of  the  plaintiff  as  well  as  on  the 
part  of  the  defendant,'tbe  plaintiff  is  not  entitled  to  recover. 
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18^7.        These  notes,  as  a  circulating  mediuoi,  were  paid  by  tfa^ 
^^'''^^^      defendant  and  received  by  the  plaintiff  as  money,  both  par- 
V,  ties  being  ignorant  at  the  time  of  the  important  change 

Aixsvpr.  ^hieh  had  taken  place  in  the  circum&taoces  of  the  bankers. 
They  are  paid  as  money,  and  they  are  received  and  accepted 
as  of  the  value  they  purported  to  be  of;  and  if  they  are  to 
be  considered  as  money,  they  are,  according  to  the  case  of 
Miller  v.  Race{a),  to  be  considered  in  point  of  law  as  payr 
ment  of  the  debt.  But  without  determining  whether  the 
plaintiff  was  debarred  in  the  first  instance  from  electing  to 
consider  them  either  as  negotiable  instruments  or  as  mooeyi 
I  think  that  under  the  circumstances  of  the  case  they  ope- 
rate as  payment,  for  it  appears  to  me  that  by  not  taking 
due  steps  to  obtain  payment,  and  delaying  to  give  notice  to 
the  defendant,  he  treats  them  as  money,  and  as  his  own 
property,  and  he  cannot  afterwards  return  them  to  the  party 
from  whom  he  took  them  after  failing  to  do  what  the  law 
imposed  upon  him.  That  is  the  short  ground  of  my  opi- 
nion. If  bills  of  exchange  or  promissory  notes  are  delivered 
over  in  payment  and  satisfaction  of  a  debt,  although  they 
ni^y  not  be  considered  as  payment  and  satisfaction  to  all 
intents  and  purposes,  but  according  to  the  result  whether 
they  should  turn  out  to  be  available  or  not^  still,  if  due 
means  be  not  taken  to  obtain  payment  of  them  agreeably  to 
the  law  and  usages  of  merchants,  they  must  be  considered 
as  payoient  and  satisfaction  of  the  debt,  although  they  may 
not  actually  be  available  to  the  party.  These  bankers' 
notes  are  in  point  of  law  promissory  notes,  and  therefore 
due  diligence  ought  to  have  been  used  to  obtain  payment, 
and  if  payment  had  been  refused,  notice  ought  to  have  been 
given  to  the  defendant  of  that  refusal.  It  is  found  to  be  a 
fact  that  these  notes  were  not  presented  for  payn&ent.  True 
it  is,  that  at  the  time  when  the  plaintiff  ought  to  have  pre- 
sented them  for  payment  the  bankers  had  become  insolvent, 
but  still  that  circumstance  did  not  relieve  the  plaintiff  from 
the  obligation  of  giving  notice  at  all  events  that  the  bankers 
(a)  1  Burr.  452. 


HILAJtT  TERM,  VII  AND  VIII  GEO.  IV.  403 

had  become  ingolvent,  and  therefore  required  the  defendant  18«7. 

to  pay  the  notes.     Not  having  done  so,  I  think  he  has  made  1^^^^ 

the  notes  his  own,  and  that  in  point  of  law  they  are  a  satis-  9. 

faction  of  his  demand.  AtLMtay. 

LiTTLBDALB,  J. — I  think  the  plabtiff  is  not  entitled  to 
recover.  If  these  notes  were  taken  as  negotiable  instra- 
meiUs,  as  in  the  co^imon  case  of  a  bill  of  exchange  or  pro- 
missory note,  then  they  were  taken  subject  to  the  condition 
that  the  holder  should  do  all  that  was  required  to  obtain 
payment.  It  was  incumbent  on  the  plaintiff  to  present 
ibem  for  payment  within  a  reasonable  time.  It  might  not 
be  required  to  present  them  the  next  day,  but  at  all  events  he 
ought  not  to  have  gone  beyond  two  days,  and  if  they  were 
not  paid  he  ought  to  have  given  prompt  notice  to  the  de- 
fendant of  the  insolvency  of  the  bankers.  Waiting  the 
time  he  did  was  much  too  long.  If  the  notes- were  taken 
aa  money  absolutely  and  without  any  condition  at  all,  then 
.the  plaintiff  took  them  for  whatever  they  might  turn  out  to 
.be  worth.  It  might  be  a  different  thing  if  the  notes  were 
actually  forged,  for  then  they  would  not  be  what  they 
purported,-  namely,  genuine  notes.  Here,  however,  the 
notes  were  really  the  notes  of  Dobson  and  Sons,  and  it 
does  not  appear  to  me  to  make  any  difference  whether  the 
bankers  had  actually  stopped  payment  at  the  time,  or  after- 
wards resumed  their  payments.  I  do  not  agree  with  the 
argument  pressed  upon  us  that  there  is  any  guarantee  im- 
plied by  law  in  the  party  passing  a  note,  payable  on  demand 
to  bearer,  that  the  maker  of  the  note  is  solvent  at  the  time 
when  it  is  so  parsed,  and  that  consequently  the  defendant 
himself  was  bound  to  take  notice  of  the  bankers'  insolvency. 

Judgment  for  the  defendant. 


404  CASEB  IK  THE  XIN,g'«  BEKCH, 


Elizabth  Biddell,  Widow,  (she  and  one  John  Coxe,  , 
since  deceased,  being  sued  as  executrix  and  executor  of 
Thomal  Biddell, deceased,)  v.  Mary  Dowse. 
(In  Error.) 


1827. 


An  action  at  ERROR  from  the  Common  Pleas,  upon  a  judgment  of 
maintained  up-  that  Court  for  breach,  by  the  defendants  below,  of  a  pro- 

on  an  order      ^jg^  ^^  ^^y  ^  g„„j  ^f  money  awarded  by  an  arbitralor. 

of  a  court  of  "^  ''  "^  .  ^ 

equity.  The  first  count  of  the  deckration  stated,  that  before  tbe 

inattenTn  dif-  ^^I^^^S  ^^  ^^^  promise  and  undertaking  of  the  defendantQ  «9 
ference  be-  thereinafter  mentioned  certain  differences  bad  arisen,  ami 
to  tTtuu  in  ^  certain  suit  was  tlyen  depending  in  the  High  Court  of  Chai»- 
eauity,  some  ^ery,  in  which  the  said  plaintiff,  Mary  Dowse,  widow,  Ju 
infants,  repre-  Ughtfoot  Wilkinson  and  Mary  his  wife,  Jane  Dowse-  Wit" 
nTufiiendl*^''  /wVf^oii,  G.  Wilkinson,  Mary  Anne  Wilkinson,  J.  T.  Wilkin^ 
were  referred  son,  John  Dowse  Wilkinson^  £.  Wilkinson,  and  L*  H.  ffil- 
S'SJoSer  of  '^^'^^^'  ^»f*o'**'  ^y  the  said  J.  L.  Wilkinson,  their  fatkermd 
the  Vice-Chan-  next  friend,  and  W.  Jones  and  Elizabeth  his  wife,  E.  Jonet^ 
the  consent  of  -W.  W.  Jones,  J.  T.  W.  Jones,  W.  E,  J.  Jones,  and  J.  D. 

the  attorniet  of  Jones,  infants,  by  the.  said  W.  Jones,  their  father  aqd  next 

the  parties  in        , 

the  said  suit/'  tTi^nd;  James  May  stnd  Susannah  his  wife,  J^  May.th^ 

wi^  bro^t"   y^^""?®*"'  ^-  ^-  ^^y>  «"«*  ^-  ^^V'  infante^  by  the  said 

upon  tbe  J,  May,  their  father  and  next  friend ;  and  T.  May,  and  J* 

(iTe'I^fthat  ^P^^^'  ^^^^  plaintiffs;  and  Peter  King,  Thomas  Biddell, 

the  award  was  ninc^  (fecei^sed,  and  J.  Keay,  were  defendants ;  and  that  by  ■ 

the  infants?       ^P  order  oi  Sir  John  Leach,  Vice-Cbancellor,  bearing  date 

the  14th  of  Ji//ie,  1823,  it  was  amongst  other  things  orr 

dered,  with  the  consent  of  the  attornies  of  the  parties  in 

the  said  suit,  that  the  several  matters  in  question  in  tbe  suit, 

and  all  disputes  and  differences  then  sufbsisting  between  the 

said  plaintiff,  Mary  Dowse,   J.  Ughtfoot   Wilkinson  and 

Mary  his  wife,  William  Jones  wkd  Elizabeth  his  wife,  and 

James  May  and  Susannah  his  wife,  and  Peter  Kimg,  and 

Thomas  Biddell,  since  deceased,  should  be  referred  to  the 

award,  arbitrament,  and  final  determination  of  W.  C,  who 

was  to  be  at  liberty  to  make  one  or  more  award  or  awards 
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of  and  €oiic«rniiig  the  matters  thereby  referred  to  him  as  he 
should  think  fit^  so  as  such  award  or  awards  should  be 
made  io  writing  under  the  band  and  seal  of  the  said  fV.  C. 
ready  to  be  delivered  to  the  said  parties,  or  such  of  them 
as  should  require  the  same,  on  or  before  the  23d  day  of 
June  then  next,  or  on  or  before  such  ulterior  day  or  days 
as  the  said  W.  C.  should  from  from  time  to  time  appoint 
in  writing,  by  indorsement  upon  the  said  order.  And  in 
case  either  of  the  said  parties  should  happen  to  die  before 
the  making  of  the  final  award  under  the  said  reference,  the 
raference  was  not  to  abfite,  but  the  executors  and  adminis-; 
tralors  of  the  parties  so  dying  were  to  be  considered  and 
taken  as  parties  to  the  order  in  like  manner  as  their  testator 
or  intestate.  The  declaration  then  stated,  that  before  the 
making  of  the  award  thereinafter  mentioned,  to  wit,  on  the 
28th  of  June,  1824,  the  said  Thomas  Biddell  died,  to  mi, 
at  8cc.,  that  the  arbitrator  enlarged  the  time  for  making  his 
award  until  the  last  day  of  Trinitif  term,  1824,  and  that  he 
during  the  enlarged  time  for  making  his  award,  to  wit,  on 
the  7th  July,  1824,  at  &c.,  made  his  award  in  writing  be- 
tween the  parties  aforesaid  of  and  concerning  the  said  dif^ 
ferences,  and  did  thereby  then  and  there,  among&t  other 
things,  award  that  the  defendants,  as  executor  and  execu- 
trix of  Thomas  Biddell,  deceased,  should,  out  of  the  assets 
of  Thomas  Biddell,  on  the  27th  day  of  July  then  next,  be- 
tween the  hours  of  eleven  and  twelve  in  the  foi^enooo,  at 
the  chambers  of.  Mr.  J.  Boxer,  of  FumivoTs  Inn,  in  the 
cowiiy  of  Middlesex,  pay  to  the  plaintiff  the  sum  of  225/. » 
of  which  award  the  defendant's  executor  and  executrix  as 
aforesaid  afterwards,  to  wit,  on  the  said  7th  day  of  July,  in 
the  year  last  aforesaid,  had  notice,  to  wit,  at  &c«,  by  reason  of 
which  said  premises,  the  defendants,  as  executor  and  execu- 
trix as  aforesaid,  became  liable  to  pay  to  the  plaintiff  the 
said  sum  of  225/.,  according  to  the  tenor  of  the  award,  tQ 
wit,  at  8cc. ;  lind  being  so  liable,  they,  the  defendant's  exe- 
cutor and  executrix  as  aforesaid,  afterwards,  to  wit,  on  8cc* 
at  &c.  in  consideration  thereof  undertook  and  faithfully  pro- 
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luised  the  plaintiff  to  pay  her  the  said  sum  of  %%5L  at  the 
time  and  in  the  manner  as  in  the  award  wa&  directed.  The 
declaration  went  on  to  aver,  that  although  the  defendant's 
executor  and  executrix  as  aforesaid,  to  wit,  on  the  27th  of 
July,  m .  the  year  last  aforesaid,  were  requested  to  pay  the 
said  sum  of  ^^5/.  to  the  plaintiff  according  to  the  tenor  and 
effect  of  the  award,  yet  the  defendant's  executor  and  execu* 
irix  as.  aforesaid,  not  regarding  their  promise  and  under-- 
taking,  did  not  nor  would,  when  so  requested,  nor  at  any 
time,  before  nor  since,  pay  the  said  sum  of  225/.,  or  any 
part  thereof,  to  the  plaintiff,  but  wholly  neglected  and 
refused  so  to  do,  to  wit,  at  &c. 

To  this  count  there  was  a  deipurrer,  upon  which  the  Court 
of  Common  Ple^s  gave  judgment  for  the  plaintiff  below. 


Campbell,  for  the  plaintiff  in  error,  contended  that  the 
judgment  ought  to  be  reversed.  First,  the  order  of  the 
Vice  Chancellor  could  not  be  the  foundation  of  an  action 
at  law,  eve^  in  the  lifetime  of  BiddelL  It  could  only  be 
enforced .  by  attachment  in  the  Court  of  equity,  or  by  other 
process  of  that  Court.  No  action  will  lie  even  upon  a  rule 
or  order  of  this.  Court,  but  d  multo  fortiori  it  will  not  lie 
upon  An  order  of  the  Court  of  Chancery.  It  has  been  de-r 
termined  that  no  action  at  law  can  be  maintained  upon  the 
final  decree  or  judgment  of  a  Court  of  equity,  unless  it  be 
for  a  debt  which  would  be  a  debt  at.  law,  and  the  decree 
muat.sbew,  it  to.be  so.  That  was. determined  in  Carpenter 
y,  Thornton  (a).  If  no  legal  debt  would  arise  upon  a  final 
decree,  much  less  would  it  arise,  upon  an  interlocutory 
order.  In  the  present  case  thei^e  is  no.  legal  debt  disclosed 
upon  the  face,  of  the  declaration.  It  merely  recites  that 
there  was  a  suit  in  equity  between  parties,  some  of  whom 
were  married  women  and  others  infants..  It  does  not  ap« 
pear  that  the  object  of  the  suit  was  to  recover  that  which 
would  be  a  debt  at  law.  But,  secondly,  neither  the  infants 
4ior  the  married  women  would  be  bound  by  this  submis- 
(a)  3  B.&A.  62. 
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sioDy  and,  therefore,  the  award  could  not  be  enforced,  there 
being  no  reciprocity.  It  is  a  settled  rule,  that  unless  the 
aubmission  be  mutual,  the  award  is  void  (a).  Therefore, 
^hen  it  is  found  upon  the  face  of  the  declaration  itself,  that 
infants  and  married  women  are  made  parties  to  the  sub- 
mission, it  could  not  be  binding  for  want  of  mutuality ;  and 
it  cannot  be  said,  that  in  such  case  the  consent  of  the  at- 
tomies  can  make  it  a  binding  agreement,  especially  upon 
the  infants,  who  may,  when  at  majority,  disclaim  the  au- 
thority and  open  the  matter  again.  Suppose  the  award 
had  been,  that  a  sum  of  mioney  should  be  paid  by  the  mar«» 
ried  women,  it  is  clear  that  no  action  could  be  maintained 
against  them.  It  was  said  in  the  Court  below,  that  this 
Court  would  presuthe  that  the  Court  of  equity  would  take 
care  of  the  interests  of  the  married  women  and  infants,  but 
a  Court  of  law  is  not  bound  to  take  notice  of  that.  It  must 
determhie  all  actions  at  law  upon  the  principles  of  law,' 
without  reference  to  what  a  Court  of  equity  would  do. 
But  even  in  equity  it  is  doubtful  whether  the  Lord  Chan- 
cellor would  bind  an  infant  under  such  circumstances.     In 

Cavenclish  v. (A)  an  arbitrator  awarded  450/.  to  an 

infant,  and  that  bond  should  be  given  by  the  guardian  that 
the  infant,  when  he  came  of  age,  should  convey  the  land  in 
question,  but  the  Lord  Chancellor  Nottingham  refused  to 
enforce  the  award,  saying,  that  he  would  never  decree  an 
award  which  would  bind  an  infant.  Supposing,  however, 
that  an  action  could  be  maintained  upon  an  award  under 
this  order  in  the  lifetime  of  the  parties,  no  action  would  lie 
against  the  representatives  of  one  of  the  parties  who  died 
before  the  award  was  made.  The  death  of  that  party  would 
be  a  revocation  of  the  arbitrator's  authority.  It  must  be 
Observed  that  this  is  an  action  upon  the  award,  not  upon  a 
promise  of  the  testator  that  his  executor  would  perform  the 
award.  The  award  itself  is  considered  the  foundation  of 
the  action.  Such  an  award,  made  after  the  death  of  the 
party,  is  not  binding,  for  his  submission  is  void,  and  whatever 

(a)  9  Saund.  61,  (n)  2,  (6)  1  Bro.  Ch.  Ca.  270. 
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Other  remedies  there  trtay  be,  no  action  will  lie  upon  the 
award  made  subsequently.     There  is  no  doubt  that  by  the 
law  of  England,  as  well  as  of  some  other  countries,  the  au- 
thority given  to  an  arbitrator  is  revocable  by  the  party  giving 
it;  Vyniors  case  (a),  Rollers  Abr.  Authority  (D).     So  clear 
is  this,  that  even  where  the  submission  is  made  a  rule  of 
Court,  it  may  be  revoked;  Milne  v.  Greatrix^b),     It  is  a 
settled  rule,  that  the  death  of  either  of  the  parties  to  the 
submission  is  a  revocation  of  the  authority  of  an  arbitrator^ 
even  where  a  verdict  is  taken  for  the  plaintiff,  and  the  sub- 
mission is  by  order  of  nisi  prius;  Potts  v.  Ward(c),  Tous- 
saint  V.  Uartop  (d),  Cooper  v.  Johnson  (e).     The  question 
then  is,  what  is  the  effect  of  the  clause  in  the  submission  by 
which  the  parties  agreed  that  the  reference  should  not  abate 
by  death,  but  that  the  personal  representatives  should  be 
considered  parties  to  the  order.    There  may  be  many  cases 
in  which  such  a  stipulation  would  be  desirable  if  it  could 
be  acted  on,  but  it  cannot  be  by  the  rules  of  law.     It  is 
inconsistent  with  the  very  nature  of  a  submission  to  arbi- 
tration, which  is  revocable,  and  by  law  revoked  by  the 
death  of  either  of  the  parties  to  the  submission,  and  conse- 
quently an  executor  cannot  be  bound  by  an  award  made 
after  the  death  of  his  testator.     A  submission  to  an  arbitra- 
tor is  analogous  to  a  power  of  attorney,  which  is  revoked 
by  the  death  of  the  party  making  it.     In  Co.  Litt.  s.  66,  it 
15  laid  down,  "  If  a  man  maketh  a  deed  of  feoffment  to 
another,  and  a  letter  of  attorney  to  one  to  deliver  to  him 
seisin  by  force  of  the  same  deed ;  yet  if  livery  of  seisin  be 
not  executed  in  the  life  of  him  who  made  the  deed,  this 
avbileth  nothing;"  and  in  Co,  Litt.  52  b,  it  is  laid  down 
thut  "  a  letter  of  attorney  to  deliver  livery  of  seisin  after  the 
decease  of  the  feoffor  is  void."    The  only  authority  the 
other  way  is  Roby  v.  Tioelves  (f),  where  it  was  held  that  a 
Custom  for  a  copyholder  to  make  a  writing  in  the  nature  of 


(a)  8  Rep.  162. 
(6)  7  East,  60S, 
(r)  1  Marsb*  S66. 


(</)  7  Taunt.  57 1 ;  1  Moore,  Q87. 
(0  3  B.  &  A.  S94. 
(/)  Stales,  423. 
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a  letter  of  attorney  to  two  copyholders  of  the  manor  to 
surrender  hia  copyhold  after  his  death  was  good  {  but  that 
being  the  lex  loci  makes  all  the  difference.  In  RoUc'b 
Abr^  Ftf^mentt  s.  1,  it  is  said^  **  If  a  man  makes  a  deed  of 
feoffment,  with  a  letter  of  attorney  to  J.  S.  to  deliver  seisin 
after  his  death,  the  attorney  cannot  deliver  seisin  during  his 
life,  and  if  he  does  he  is  a  disseisor ;  nor  can  he  deliver 
seisin  after  his  death.  But  if  mayor  and  commonalty  or 
dean  and  chapter  make  a  feoffment  and  letter  of  attorney  to 
deliver  seisin,  this  authority  does  not  determine  by  the 
death  of  mayor  or  dean/'  Bac.  Abr.  tit.  Authority  (E)« 
These  passages  shew  that  such  an  authority  cannot  be  made 
irrevocable.  In  Watson  v.  King  {a)  it  was  held,  that  ji 
power  of  attorney,  though  coupled  with  an  interest,  is  in* 
atantly  revoked  by  the  death  of  the  grantor ;  and  that  an  act 
afterwards  bond  Jide  done  under  it  by  the  grantee,  before 
notice  of  the  death  of  the  grantor,  is  a  nullity.  So  in  tj^ie 
case  of  Murray  v.  The  East  India  Company  {b),  it  was  held 
thai  payment  to  an  attorney  after  the  death  of  the  principal^ 
vftthout  authority,  was  no  discharge.  This  being  so,  an 
arbitrator,  who,  in  law,  represents  the  person  of  the  party 
aubmitting  to  the  reference,  and  who  is  in  fact  his  attorqfy, 
ceases  to  have  any  authority  upon  the  d^ath  of  the  pe^fpn 
represented.  This  is  not  like  the  case  of  Tylerv.Jones{(f), 
where  a  verdict  was  taken  for  a  specific  sum,  subject  tfi  ti^ 
award  of  an  arbitrator,  and  a  clause  was  inserted  4Qi  tt(e 
cdrder  of  reference,  at  the  suggestion  of  the  Lord  ^  CJ^jpf 
Justice  Abbott,  to  make  the  award  binding  on  the  per^pqfil 
representative,  and  in  consequence  of  which  the  award  ^w^s 
held  good ;  but  that  was  on  the  principle  that  the  awprdpf 
the  arbitrator  is  the  same  as  if  the  sum  bad  been  originally 
assessed  by  the  jury.  An  award  after  verdict  is.  considered 
the  verdict  and  judgment  of  the  jury,  and  the  foundation 
of  the  award ;    Lee  v.  Lingard  (d),   and   Borrowdale  v« 


(a)  4  Campb.  972.  (c)  4  D. &  R.  740;  S  B  &. C.  144. 

lb)  SB.hA.  SOU  id)  1  East,  401 . 
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HUchener  {a).  Now  in  this  case  there  was  no  verdict*  and 
unless  the  award  be  a  binding  instrument  in  itself,  no  action 
can  be  maintainable  upon  it.  Let  the  case  be  considered 
in  another  point  of  view.  It  has  been  holden  that  the 
marriage  of  a  woman  b  a  revocation  of  a  submission  niade 
by  her  when  sole,  and  so  of  a  power  of  attorney  ;  Anon  {b)y 
White  V.  Giffordic),  Charnley  v.  Winntanley  (d).  Suppose 
a  feme  sole  were  to  enter  into  a  submission,  expressly  sti* 
pulating  that  her  marriage  afterwards  should  not  avoid  the 
reference,  it  is  clear  that  an  award  made  after  marriage 
would  not  bind  her  husband;  or  if  he  were  afterwards  to 
die  it  would  not.  bind  the  wife.  They  might  be  sued  re«- 
spectively  for  revoking  the  authority,  but  not  for  non-per*- 
formance  of  the. award.  The  case  of  Powell  v.  Graham{e) 
will  be  relied  upon  on  the  other  side,  but  in  that  case  the 
contract  was  irrevocable,  and  binding  upon  the  personal 
representatives ;  but  this  being  an  action  on  an  award  after 
the  death  of  one  of  the  parties  submitting  to  the  reference, 
the  action  cannot  be  maintained.  In  addition  to  these 
objections  arising  on  the  other  parts  of  the  case,  the  form 
of  the  declaration  itself  is  objectionable,  for  it  alleges  that 
the  defendant  undertook  to  pay  without  saying  as  execu* 
trix ;  it  alleges  a  promise  to  pay  in  her  own  right,  and  this 
without  any  consideration  stated.  There  is  besides  no 
allegation  of  assets.  There  may  be  a  personal  promise  by 
an  executor,  but  there  must  be  a  consideration  to  support 
it  stated.  Now  in  Pearzon  v.  Henry  {/)  it  was  held,  that 
a  promise  by  an  adminbtratrix  to  pay  the  debt  of  the  intes- 
tate, if  there  be  no  assets,  is  nudum  pactum.  lAbbottf  C.J* 
The  allegation  here  is,  that  the  defendant  promised  to  pay 
in  the  manner  as  in  the  award  directed,  and  the  direction  of 
the  award  is  to  pay  out  of  assets.]  Which  shews  clearly 
that  there  ought  to  be  an  averment  of  assets.    The  omis- 


(a)  dB.&P.244. 

lb)  Sir  W.  Jones,  388. 
.  (c)  Roll.  Abr.  Authority,  (£.) 
pi.  4. 


(d)  5  East,  266. 
(0  IJ. B.Moore, 305; 7 Taunt. 
580. 
(/)  5T.  R.6. 
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ftion  of  the  word  "  as*'  deprives  the  defendant  of  the  oppor- 
tuoity  of  pleading  plene  admuiisiravit,  Brigdenv.  Parke9{a) 
and  Hetishall  v.  Roberts  (b).  But  lastly,  it  is  not  even 
averred  that  Thomas  Biddell^  the  testator^  lived  till  the  arbi- 
trator entered  upon  the  reference,  or  that  the  defendant 
ever  had  notice  of  the  subnibsion* 
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HoUy  for  the  defendant  in  error.  Three  objections  are 
made  on  the  other  side.  First,  that  no  action  will  lie  upou 
an  award  made  in  pursuance  of  the  order  of  the  Vice  Chan- 
cellor. Secondly,  that  the  submission  to  arbitration  was  re- 
voked by  the  death  of  Thomas  Biddell  before  the  aw.ard  wai 
made,  and  consequently  the  award  is  not  binding.  Thirdly, 
that  the  declaration  is  defective  for  want  of  averring  assets. 
As  to  the  first  objection  it  may  be  conceded  that  no  action 
would  lie  upon  the  Vice  Chancellor's  order,  per  se,  nor 
would  an  action  at  law  lie  upon  the  final  decree  of  a  court 
of  equity,  unless  there  was  a  legal  obligation  to  pay  what 
was  decreed.  But  in  this  case  it  will  be  observed  that  the 
Vice  Chancellor's  order  b  only  a  preliminary  step;  it  is 
merely  a  suggestion,  which  the  parties  may  adopt  or  reject ; 
but  having  chosen  to  adopt  the  order  and  submit  to  it,  their 
submission  becomes  the  agreement,  and  that  is  the  basis  on 
which  the  award  is  made,  and  by  which  they  must  be 
bound.  The  only  question  then  on  this  part  of  the  case  is 
whether  there  has  been  a  binding  consent  to  the  submission. 
The  consent  is  by  their  attomies.  Now  it  has  been  holden 
that  an  attorney  has  authority  to  refer  to  arbitration  a  cause 
in  which  he  is  engaged,  and  his  consent  will  bind  his  client. 
lilmer  v.  Delber(c).  In  Curtis  v.  Barclay  (d),  it  was  even 
held  that  a  consignor  of  goods  has  authority  to  refer  matters 
in  difference  between  his  principal  and  a  third  party  relating 
to  the  goods  consigned  to  him.     If  such  an  authority  may 


(a)  2  B.  &  P.  434. 
ib)  5  East,  150. 
(c)  3  Taunt.  486. 


^{d)  AnUy  vol.  vii.  539;  5  B.  & 
C.  141. 
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be  exprqised  by .  an  attorney  ai  law,  with  greater  reaion 
may  a  solicitor  in  Chanfsery  do  so,  considering  the  extensive 
nature  of  the  jurisdiction  of  a  Court  of  equity,  which  may 
bring  all  parties  before  it.  It  is  clear  that  he  may  refer 
a  suit  on  behalf  of  his  client.  His  consent  is  only 
voidable  as  against  infants  on  their  attaining  full  age; 
it  is  not  absolutely  void.  If,  therefore,  there  be  a  sufficient 
Consent  to  the  submission,  it  is  a  good  consideration 
for  .the  award,  and  it  stands  on  a  •  legal  valid  basis,  and 
there  is  no  doubt  that  an  action  might  have  been  main* 
tained  Mpon  the  award  if  made  in  the  lifetime  of  Thoma& 
BiddelL  The  question  then,  secondly,  is  whether  the  sub-» 
mission  was  revoked  by  the  death  of  Thomas  BiddelL 
Tlie  authorities  cited  on  the  other  side  upon  this  point  are 
not  disputed.  It  is  conceded  that  either  party  to  a  sub* 
mission  may,  by  an  act  done  by  him,  revoke  the  authoritjr 
of  the  arbitrator,  and  that  the  death  of  either  by  law  ope- 
rates as  a^  revocation;  but  it  is  clear  that  parties  may  agree 
not  to  revoke  by  their  own  act,  or  that  the  death  of  either 
of  thefin. shall  not  operate  as  a  revocation  of  the  authority  of 
the  arbitrator*  Now  here  it  was  consented  to  by  all  parties 
**  that  in  case  either  of  the  said  parties  should  happen  to 
die  before  the  making  of  the  final  award  under  the  said  re« 
ference,  the  reference  was  not  to  abate>  but  the  executors 
and  administrators  of  the  parties  so  dying  were  to  be  con- 
sidered and  taken  as  parties  to  the  order,  in  like  manner  a» 
llieir  testator  or  intestate."  Here  then  is  a  binding  consent 
that  the  death  of  Biddell  shall  not  operate  as  a  revocation 
of  the  arbitrator's  authority,  and  that  consent  will  bind  his 
executor.  Lastly,  the  objection  as  to  the  want  of  an  aver- 
ment in  the  declaration  of  assets  will  not  avail  the  plaintiff 
in  error,  because  the  knowledge  of  want  of  assets  is  pecu*. 
Karly  within  the  executor's  knowledge,  and  it  is  upon  him 
to  shew  as  matter  of  defence  that  he  had  no  assets.  It  is 
said  that  this  executor  is  charged  in  his  individual  capacity, 
but  the  declaration  shews  clearly  that  he  is  sued  in  his  re- 
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preventative  eharact^,  and  there  is  no  doubt  that  execution        ^S^^*^ 

wouM  only  go  against  the  goods  of  the  testator.  p 

This  case  was  argued  in  term  time.  v^    , 

Dowse. 

Cur.  adv.  vuit. 

Abbott,  C.  J.  now  delivered  judgment. — ^This  action 
against  the  plaintiff  in  error  was  brought  in  the  Court 
below  on  an  alleged  promise  to  pay  a  sum  of  money 
awarded,  the  consideration  for  the  promise  being  ah 
assumed  legal  obligation  to  make  such  payment  according 
to  tn  award.  Nothing  appears  to  shew  a  legal  obligation, 
arising  after  the  award,  to  pay  the  money  in  pursuance  of 
the  award,  unless  there  had  existed  previously,  and;  before 
the  award,  a  legal  obligation  to  abide  by  and  perform  it 
when  it  Should  be  made.  Such  a  legal  obligation,  subject* 
bgti  party  to  an  action  for  non- performance,  must  arise  out 
of  some  valid  and  competent  submission  to  the  authority  of 
the  arbitrator*  It  therefore  becomes  necessary  to  consider^ 
whether  upon  the  (acts  set  forth  in  the  declaration  there 
appears  to  have  been  such  a  valid  and  competent  submis* 
sion*  The  submission  mentioned  in  the  declaration  is  an 
order  of  the  Vice  Chancellor,  made  in  a  suit  pending  before 
him,  by  consent  of  the  attomies  of  the  parties  in  the  suit; 
It  is  not  alleged  that  the  testator  assented  to  the  reference, 
or  that  he  or  his  executors  had  any  knowledge  of  it  before 
the  award  was  made.  The  order  of  the  Vice  Chancellor 
cannot  be  enforced  by  action*  This  was  admitted.  Then 
was  the  consent  of  the  attomies  of  the  parties  to  the  suit, 
without  more,  a  competent  and  valid  submission  ?  In  order 
to  answer  this  question  it  is  proper  to  observe  who  we^e 
parties  to  the  suit,  and  what  were  the  matters  submitted. 
Of  the  parties  to  the  suit  some  of  the  plaintiffs  therein  ap-' 
pear  to  have  been  adults  suijurisj  others  married  women 
joinM>with  their  husbands,  and  others  infants  suing 'by  their 
next  friAids.  The  defendants  were  all  adults.  The  miCtters 
submitted  are  the  several  matters  in  question  in  the  suit> 
and  all  disputes  and  differences  between  the  adult  plaintiffi^ 
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including  the  husbands  and  their  wives,  and  the  defendants 
in  the  suit.  The  matters  in  question  in  -the  suit  must  be 
taken  to  include  the  interest  of  the  infant  plaintiffs.  Now 
if  an  action  had  been  brought,  and  a  declaration  framed, 
not  upon  the  award,  as  has  been  done,  but  upon  the  sub- 
mission to  the  award,  it  would  have  been  necessary  to  allege 
a  promise  to  perform  the  award,,  and  to  have  shewn  also  a 
consideration  for  that  promise,  which  must  have  been  a 
promise  or  some  other  binding  matter  on  the  other  side. 
Admitting,  for  the  sake  of  argument,  but  no  furtbei^,  that 
the  consent  of  the  attornies  of  such  of  the  parties  in  the 
suit  as  were  adult  might  be  binding  upon  them,  and  equi- 
valent to  or  evidence  of  a  promise  on  their  part  to  submit 
to  and  perform  the  awards  and  that  this  might  have  been  a 
consideration  sufficient  to  support  the  promise  of  the  other 
parties  to  the  suit,  as  far  as  regards  the  interest  of  the  adult 
plaintiffs,  still  does  it  appear  that  any  such  consent  was 
given  or  promise  made  by  or  on  behalf  of  the  infant  plaintiffs  ? 
The  only  consent  shewn  in  the  declaration  is  the  consent  of 
the  parties  in  the  suit;  but  the  infants  cannot  have  had  an 
attorney  either  in  or  out  of  the  suit,  and  therefore  no  person 
representing  them  is  alleged  to  have  consented  to  the  refer- 
ence. And  if  by  the  attoniies  to  the  parties  in  the  suit 
we  are  to  understand  the  attoniies  of  the  next  friends  of  the 
infants,  can  it  be  inferred  merely  from  their  character  of 
attornies  that  they  had  authority,  to  bind  their  principals, 
the  next  friends  of  the  infants,  to  answer  and  become  per- 
sonally bound  for  the  infants'  acquiescence  under  and  per- 
formance of  the  award,  and  to  be  responsible  if  they  should 
refuse  to  do  so  when  they  came  of  age^  and  should  chuse  to 
open  and  re-agitate  the  matter  ?  If  we  were  to  do  this,  we 
should  impose  upon  the  next  friend  of  an  infant  an  obliga* 
tion  fair  different  from  that  which  he  takes  upon  himself 
when  he  consents  to  be  named  next  friend  for  the  purpose 
of  a  suit.  We  therefore  think  that  the  Court  cannot  do 
this  by  inference  only,  as  by  the  frame  of  the  preikent  decla- 
ration the  Court  is  required  to  do.  If  in  fact  the  next 
friends  of  the  infants  did  take  this  obligation  on  themselves. 
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that  matter  ought  to  have  been  speaaliy  averred  and  shewn. 
Nothing  of  that  kuid  is  shewn,  but  the  case  is  left  to  rest 
entirely  on  the  consent  of  the  attomies  to  the  parties  in  the 
suit.  There  is  a  report  of  a  case  in  the  Court  of  Chancery 
very  much  resembling  the  pre8ent(a).  It  was  shortly  no- 
ticed at  the  bar;  I  shall  quote  it  more  at  length.  Matters 
in  difference  were  referred  by  consent  and  order  of  the 
Court,  and  an  award  made ;  exceptions  were  taken  to  the 
award  on  one  side,  and  the  other  side  prayed  it  might  be 
decreed ;  the  Lord  Chancellor  Nottingham  said,  ''  When 
there  is  a  reference  by  consent  and  order  of  the  Court,  if  it 
will  appear  unequitable,  this  Court  will  not  decree  it;  and 
accordingly  in  this  cause  set  aside  the  award  and  bond  of 
submission.  The  reason  was  because  it  concerned  an 
infant,  to  whom  450/.  was  awarded,  and  that  bond  should 
be  given  by  the  guardian  that  the  infant  should  at  his  full 
age  convey  the  lands  in  question,  which  is  not  reasonable; 
for  he  may  die,  or  if  he  live  to  full  age,  may  refuse  to  con* 
vey.  //  is  not  mtUualJ"  In  like  manner  we  think  the  sob- 
mission  in  the  case  now  before  the  Court  was  not  mutual. 
It  is  true,  that  we  cannot  say  whether  in  fact  the  interest  of 
the  infants  is  affected  by  this  award;  but  if  the  submission 
fails  as  to  one  important  part,  we  think  it  cannot  stand  as 
to  the  residue.  A  person  may  be  willing  to  submit  a  suit 
in  equity  and  all  other  matters  to  reference,  and  yet  not 
willing  to  submit  other  matters,  and  leave  the  suit  to  pro- 
ceed. And  upon  this  ground,  without  adverting  to  the 
other  objections  that  were  taken  in  the  argument  at  the  bar, 
we  think  the  plaintiff  below  has  not  shewn  a  good  cause  of 
action,  and  consequently  that  the  judgment  must  be  reversed. 
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BiDDELL 
V. 

Dowss. 


Judgment  reversed. 


(a)  Trinity  Term,  28  Car.  2;  1  Cha,  Ca,  279. 
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i8«r; 
'^^"'^^  Doe  on  the  demise  of  Lloyb  v.  Passinghah. 

By  marriage  jLHIS  was  an  ejectment  to  recover  the  possession  of  cer« 

aettloT  limited  ^^^^  lands  in  the  county  of  Merioneth.     Plea^  not  guilty. 

his  ®*^*^®  *®  At  the  trial  before  Burroughs  J.,  at  the  last  Summer  Assizes 

as  trustees  for  Shropshire,  the  case  was  this : — ^The  lessor  of  the  plain- 

«  to  the  only     tiff  claimed  the  land  in  question  as  devisee  in  tail  under  the 

nroper  use  and ,  ^  ♦  i  .    . 

behoof  of  them  will  of  Catherine  Lloyd,  who  was  co-heiress  with  her  sister 

id'i^iSuifor  ^^^  ^f  ^»^'*  ^-'%^'  ^^^  ^'^^  ^"  *^  ^^*  March,  1774. 
over,"  in  trust   On  the  12th  A/oy,  1746,  by  indenture  made  and  executed 

l^smarriaj^e,  between  himself,  Giwn  Lloyd,  of  the  first  part,  Sarah  Hill 
and  from  and  ^^f  jjie  second  part.  Sir  Rowland  Hill  and  John  Wynne  of 
riage,  in  trust  the  third  part,  and  Sir  Watkin  Williams  Wynne  and  J5rf- 
^°*d*'wifbfOT  ^^^^  L/cyd  of  the  fourth  part,  in  consideration  of  an  in- 
life  and  the  tended  marriage  with  the  said  Sarah  Hill,  and  of  a  sum  of 
Sefin  imst  8000/.,  being  the  marriage  portion  of  the  said  Sarah  Hilt, 
for  a  term  to  paid  or  secured  to  be  paid  to  him,  Giwn  Lloyd,  he  Giwn 
to  raise  por-  'Lloyd  did  grant,  release  and  confirm  unto  the  said   Sir 

tions  for  Watkin  Williams  Wynne  and  Edward  Lloyd,  in  their  actual 
younger  chil-  .  ...        -  r         •    • 

dren;  then  in  possession  then  being,  by  virtue  of  an  mdenture  of  bargam 

trust  for  the  ^^j  ^^^^  ^^^  ^^  ^^iexx  heirs  and  assigns,  certain  premises 

the  heirs  male  therein  particularly  described,  and  amongst  others  the  pre- 

dien^o  the  '  niises  in  question,  "  to  have  and  to  hold  the  said  premises, 

second  son  in  ^yith  their  appurtenances/unto  the  said  Sir  fVatkin  ffilliams 

and  then  to  the  Wynne  and  Edward  Lloyd,  their  heirs  and  assigns  for  ever^ 

daughters;  and  ^^p^^j  trust,  nevertheless,  and  subject  to  the  several  uses, 

such  issue  then  interests  and   purposes  thereinafter  mentioned,  that  is  to 

rieht  he[ra*of  ^^^^  ^^  *'**  "^®  ^^  ^^  '"*^  Giwn  Lloyd  and  his  heirs  until 
the  body  of  the  said  intended  marriage  should  take  effect,  and  from  and 
that thefirst  *  ^^^^^  ^^e  solemnization  of  the  said  intended  marriage  then 
set  of  trustees  to  the  use  and  behoof  of  Giwn  Lloyd  and  Sarah  his  in- 

estate  by         tended  wife,  and  their  assigns,  for  and  during  the  term  of 

common  law, 

and  not  by  the 

statute  of  uses,  and  that  the  second  use  could  not  be  executed  by  the  statute. 

The  purposes  of  the  settlement,  however,  being  at  an  end,  in  ejectment  by  the 
devisee  of  the  person  last  seised,  after  the  lapse  of  forty  years,  it  was  held  that  it  might 
be  left  to  the  jury  to  presume  a  reconveyance  of  the  legal  estate  from  the  trustees. 
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4beir  natural  lives  and  the  longer  liver  of  them,  as  and  for        istr. 


her  jointure  and  in  lieu  and  full  satisfaction  of  dower;  and  ^^ 
iroDi  and  after  the  decease  of  such  survivor  to  the  use  of  "if. 
Sir  Rowland  Hill  and  John  W^nne,  their  executors^  ad-  PAawncBA^. 
ministratorsj  and  assigns,  for  the  term  of  1000  years,  to 
and  for  the  several  b tents  and  purposes  therebafter  men- 
tioned ;  and  from  and  after  the  expiration  or  other  sooner 
determination  of  that  estate,  to  the  use  and  behoof  of  the 
first  son  of  the  body. of  the  said  Giwn  Lloyd  on  the  body  of 
the  said  Sarah  HiU,  his  intended  wife,  lawfully  to  be  be- 
gotten, and  the  heirs  male  of  the  body  of  such  first  son 
lawfully  issuing ;  and  for  default  of  such  issue,  to  the  use 
and  behoof  of  the  second  sou  in  like  manner;  and  then  to 
the  daughter;  and  for  default  of  such  issue  to  the  use  and 
behoof  of  the  said  Giwn  Lloyd,  his  heirs  and  assigns  for 
ever.''  And  it  was  thereby  declared  and  agreed,  by  and  be- 
tween all  and  every  the  said  parties  to  the  said  indenture 
that  the  term  of  1000  years  therein  before  limited  to  Sir 
Rowland  Hill  and  John  Wynne  was  upon  trust,  that  they 
did  and  should,  immediately  after  the  decease  of  Giwn 
Lloyd,  by  sale  or  mortgage  of  the  whole  or  any  part  thereof, 
raise  the  sum  of  3000/.,  to  be  paid  and  applied  in  manner 
thereinafter  mentioned.  And  it  was  .  thereby  further  de- 
clared and  agreed  by  and  between  the  parties  to  the  said 
indenture  that  a  sum  of  4000/.,  part  of  the  said  sum  of  8000/. 
should,  immediately  after  the  solemnization  of  the  said  in** 
tended  marriage,  be .  paid  into  the  hiinds  of  them  the  said 
Sir  Rowland  Hill  and  John  Wynne,  upon  trust  that  the 
same  should  be  paid,  laid  out,  and  applied  by  them,  with  all 
convenient  speed,  in .  the  purchase  of  freehold  lands,  tene- 
ments, or  hereditaments,  in  fee  simple,  in  the  county  of  Me* 
rioneth  aforesaid,  or  elsewhere  in  the  principality  of  Wales, 
or  in  that  part  of  Great  Britain  called  England,  with  the 
approbation  of  them  the  said  Giwn  Lloyd  and  Sarah  Hill 
his  intended  wife,  or  the  survivor  of  them,  testified  by  any 
deed  or  writing  under  tlie  hands  and  seals  of  them  the  said 
Giwn  Lloyd  and  Sarah  Hill,  and  the  survivor  of  them, 
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1897.        duly  executed  in  the  presence  of  two  or  more  credible  wit- 
nesses; and  that  the  said  lands,  tenements,  and  heredita- 
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V.  ments,  when  so  purchased,  and  every  part  and  parcel  there- 

of, with  their  appurtenances,  should  be  conveyed  to  them 
the  said  Sir  fVatkin  Williams  Wynne  and  Edward  Lloyd, 
and  their  heirs,  and  to  the  survivor  of  them  and  his  heirs, 
to  and  for  the  use  and  behoof  of  the  several  persons  and 
for  such  estate  and  estates  as  the  premises  thereinbefore 
mentioned,  and  thereby  granted  and  released  by  the  said 
Giwn  Lloyd,  were  conveyed,  settled,  limited  and  appointed. 
And  it  was  thereby  also  further  declared  and  agreed  that  in 
case  there  diould  be  no  issue  of  the  said  intended  marriagei 
and  that  the  said  Sarah  Hill  should  be  minded  by  her  last 
will  and  testament  to  give  or  devise  any  sum  taot  exceeding 
4000/.,  or  the  estate  thereby  intended  to  be  purchased 
therewith,  or  any  part  thereof  as  aforesaid,  to  any  persoti  or 
persons  whatsoever,  it  should  be  lawful  to  and  for  her  the 
•aid  Sarah  Hill,  notwithstanding  her  coverture,  to  give  and 
devise  the  same,  or  any  part  thereof,  to  such  person  or  per- 
sons, and  to  and  for  snch  estate  and  estates,  and  such  uses, 
intents  and  purposes,  as  she  should  limit,  direct  and  ap- 
point; and  in  such  case,  they  the  said  Sir  Wat  kin  Williams 
Wynne  and  Edward  Lloyd  should  stand  seised  of  all  and 
every  the  lands,  tenements  and  hereditaments  so  to  be  pur^ 
chased  as  aforesaid,  to  them  and  their  heirs,  to  and  for  such 
uses,  intents  and  purposes,  as  she  the  said  Sarah  HiU 
should  by  such  her  last  will  limit,  direct  and  appoint; 
and  then  and  from  thenceforth  all  and  every  the  uses  and 
limitations  to  the  said  Giwn  Lloyd  and  his  heirs,  of  and 
concerning  the  said  lands,  tenements  and  hereditaments  to 
be  purchased  as  aforesaid,  should  cease,  determine  and  b« 
absolutely  void  to  all  intents  and  purposes  whatsoever. 

It  appeared  that  Giwn  Lloyd  died  in  1774  and  Sarah 
his  wife  in  1782  intestate,  and  without  having  had  any  issue. 
The  testatrix,  Catherine  Lloyd,  continued  in  possession  of 
the  estate  from  the  death  of  Sarah  Lloyd  until  the  time  of 
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her  own  death  in  17-87.  Under  these  circumstances  it  was  i897. 
contended  that  the  legal  estate  was  vested  in  Sir  Watkin 
Williams  Wynne  and  Edward  Uoj/d  by  the  deed  of  1746, 
and  that  consequently  neither  Giwn  Uoyd  nor  the  testatrix 
had  any  legal  estate  in  the  lands  in  question,  and  therefore 
the  lessor  of  the  plaintiff  deriving  no  such  estate  from  her 
could  not  maintain  ejectment.  The  learned  judge  thought 
the  legal  estate  was  in  the  trustees,  but  reserved  the  pomt, 
and  the  lessor  of  the  plaintiff  had  a  verdict,  with  liberty  to 
the  defendant  to  move  to  enter  a  nonsuit.  In  Michaelmas 
term  last  a  rule  nisi  was  granted  accordingly;  and  now 

TF..JB.  Taunton,  Campbell,  and  JR.  F.  Richards,  shewed 

cause.    Assuming  that  the  learned  judge,  who  tried  the 

cause,  was  correct  in  his  opinion  that  the  trustees  under 

this  deed  of  settlement  still  have  the  legal  estate,  he  ought 

to  have  left  it  to  the  jury  to  presume  after  the  lapse  of  so 

long  a  time  that  there  had  been  a  reconveyance.    On  that 

ground  at  all  events  there  ought  to  be  a  new  trial  granted, 

even  if  the  Court  itself  will  not  presume  a  reconveyance. 

But  there  are  two  grounds  for  contending  that  the  legal 

estate  is  out  of  the  trustees.     First,  that  looking  to  the' 

words  of  the  limitation  in  the  deed  of  1746,  the  use  was 

not  executed  in  Sir  tV,  W.  Wynne  and  E,  Lloyd,  but  in  all 

the  different  persons  in  whose  favour  the  limitation  was 

made;  and  secondly,  that  there  cannot  be  a  doubt  that  it 

was  the  intention  of  the  settlor  that  the  use  should  be  exe- 

onted  in  the  parties  intended  beneficially  to  take,  and  unless 

that  construction  is  given  to  the  instrument,  the  manifest 

intent  of  the  settlor  will  be  completely  disappointed.    As- 

to  the  first  point,  it  is  clear  from  the  context  of  the  settle-; 

ment  that  the  use  was  not  executed  in  the  trustees,  but  in 

those  persons  to  whose  use  the  settlement  is  made.     By 

the  first  limitation  the  estate  is  conveyed  to  the  trustees 

'Mohave  and  hold  the  said  premises  with  their  appur** 

tenances  unto  the  said  Sir  W.  W.  Wynne  and  £.  Lloyd^ 

their  heirs  and  assigns."     Now  stopping  there,  they  would 
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IS^T'.        have  fai^d.  not  the  use.   but  the  seisin  at  common  law^' 
^^^^      and  out  of  that  seisin  the  uses  afterwards  declared  would 
v>  he  fed.    The. trustees  are  mere  conduit  pipes  to  supply  the 

AssisouAu.  ^ggj^     In  order  that  a  use  may  arise  there  must  be  a  seisin, 
but  the  use  must  be  commensurate  with  the  seisin.     It 
may  be  very  true  that  there  cannot  be  a  limitation  of  a  use. 
upon  a  use,  but  here  the.  use. is  to  shift  according  to  cir- 
quipatances.    The  effect  of  the  statute  of  uses  is  to  make 
thp  party  to  whom  the. first  limitation  is  made  seised  of  the 
estate,  and  then  put  of  that  seisin  to  feed  and.  nourish,  the. 
uses.    The  seisin  is  the  fountain  which  supplies  the  uses.. 
There  is  nothing  in  the  language  of  the  statute  of  uses 
ilfhich  militates  against  thi&  constructioti  of  the  deed  of  set- 
llem^nt. .  The  words  of  that  statute  ate,  *'  that  where  any 
person  or  persons  stand  or  be  seised  of  and  in  any  honours^ 
castles,  &c.  to  the  use,  confidence,  or  trust  of  any  other. 
person  or  persons,  &c.  that  in  every  such  case  such  person, 
and  persons  that  have  any  such  use  shall   hereafter  bel 
deemed  and  adjudged  in  lawful  seisin,  estate  and  possession 
of  the  same  honours,  &c."     Here  the  subsequent  limitations 
are  n<>t  void,  bu^.  are  fed  out  of  the  seisin  according  to  cir- 
cumstances;  for  a  use  c^nnpt  be  limited  upon  a  use,  a 
prit|ciple  which  was.  established  soon  after  the  parsing  of 
the  statute  of  uses,  and  that  for  no  odier  reason  than  that 
the  uses  are  to  be  fed  successively  out  of  the  seisin,  and 
not  to  cross  the  common  law.    Lord  Bacon  in  his  reading 
on  the  statute  of  uses(£r)  observes  upon  the  word  ^*  other,", 
that  the  statute  meant  not  to  cross  the  common  law,  and 
that  the  word  '^  other''  was  introduced,  meaning  the  divided 
use,  and  not  the  conjoined  use.     As  an  instance  of  this  he 
puts  this  case  at  p.  69,  "  If  I  enfeoff  J.  to  the  use  of  his 
right  heirs,  A,  is  in  the  fee  simple,  not  by  the  statute,  but. 
by  the  common  law."    Again,  in  p.  63,  he  says,  ''  The 
whple  scope  of  the  statute  was  to  remit  the  common  law, 
and  never  to  intermeddle  where  the  common  law  executed 
a  use;  therefore  the  statute  ought  to  be  expounded,  that 
(a)  Law  Tracts,  p.  43. 
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where  the  party  seised  to  the  use  and  the  cestui  que  use  is 
one  person,  he  never  taketh  by  the  statute,  except  there  be 
a  direct  impossibility  or  impertinency  for  the  use  to  take 
effect  by  the  common  law."  The  cases  of  Jenkins  v. 
Young  {a),  reported  also  by  the  name  of  Meredith  v; 
Jones  (fi),  and  Doe  v.  Presiwidge{e)f  were  decided  upon 
this  doctrine.  It  appears  from  these  cases  that  where  the 
limitation  is  to  a  person  and  his  heirs,  to  the  use  of  himself 
and  his  heirs,  they  are  consolidated  together — the  estate 
passes  by  the  seisin,  and  the  use  is  absorbed  or  extiti« 
guished.  Where  therefore  the  limitation  is  to  A.  habendum: 
to  him  and  his  heirs,  the  use  is  merged,  and  the  estate', 
unites  in  one  and  the  same  person,  and  the  use  thus  be-, 
comes  executed.  This  principle  is  broadly  adopted  ia  at 
text  book  published  by  a  gentleman  who  is  entitled  to  con* 
siderable  respect  (cf).  Certainly  no  case  is  to  be  foundi 
which  decides,  that  where  the  estate  is  given  to  ji.  to  the; 
use  of  j1.  with  a  second  limitation  to  the  use  of  fi.,  the' 
use  is  executed  by  the  statute;  but  that  is  because  ji.  ik 
in  by  the  common  law  and  not  by  the  statute.  *  TyrreVs 
case  {e)  is  the  first  in  which  it  was  decided  that  a  use  caiH 
not  be  engendered  of  a  use ;  but  that  was  the  case  of  a» 
bargain  and  sale.  Where  a  use  is  raised  by  way  of  con«- 
traat  of  sale,  there  the  use  is  executed  by  the  statute,  and; 
not  by  the  common  law.  This  is  the  principle  upon  which> 
there  cannot  be  a  use  upon  a  use.  Where  there  is  a. 
bargain  and  sale  to  ^.  he  has  the  use  by  mean^  of  the  con- 
tract; the  use  is  executed  in  him  by  the  statute,  and  he  has 
the  legal  estate.  It  is  probable  that  the  case  of  Hopkins  v. 
Hopkins(f)  will  be  urged  against  the  plaintiff,  where  Lord* 
Hardwicke  said,  the  statute  of  uses  had  no  otber  effect^ 
than  to  add  at  most  three  words  to  a  conveyance;  but  that 
learned  judge  only  puts  the  common  case  which  is  found 
in  all  the  books,  namely,  where  there  is  a  limitation  to  A. 

(a)  Cro.  Car.  230.  (rf)  Q  Preston's  Conv.  483. 

\h)  Cro.  Car.  244.  (c)  Dyer,  155. 

(c)  4  M.  &  S.  178.  (/)  1  Atk.  581. 
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"^97.  and  his  heirs,  to  the'use  of  B.  and  his  heirs,  in  trust  for  C% 
j^^  The  cases  of  Lady  Whetstone  v.  Bury  (a),  and  The  Attontey 
V.  General  v.  Scott {b),  Mvill  also  be  relied  upon  on  the  other 

side.  In  the  first  the  terms  of. the  settlement  are  not  clearly 
stated,  and  there  appears  to  have  been  no  solemn  judgment 
on  the  point;  and  in  the  second  it  is  quite  clear  that  it  was 
the  intention  of  the  parties  that  Barker,  to  who.m  the  estate 
was  in  the  first  instance  conveyed,  should  take  the  legal 
estate.  Secondly,  there  can  be  no  doubt  that  it  was  the 
intention  of  the  settlor  that  the  use  should  be  executed  in 
the  parties  beneficially  interested,  and  the  Court  will  not 
so  construe  the  instrument  as  to  defeat  the  manifest  intent. 
According  to  all  the  authorities  from  the  earliest  times  down 
to  ihe-  present,  beginning  with  the  author  of  Shepherd's 
Touchstoney  the  Courts  have  always  been  anxious  to  found 
the  interpretation  of  a  deed  upon  the  manifest  intent  of  the 
pai-ties,  and  for  that  purpose  they  have  even  taken  great 
liberties  with  the  language  of  the  instrument,  and  even  with 
the  order  in  which  the  words  are  placed,  so  as  to  effectuate 
the  intention.  Now  in  this  case  if  the  legal  estate  remained 
in  the  trustees,  Giwn  Lloyd^  the  settlor,  could  only  have  an 
equitable  estate  even  though  the  intended  marriage  never 
took  effect,  and  the  wife  would  only  have  an  equitable  join- 
ture in  bar  of  dower,  which  clearly  would  not  have  that 
effect,  although  the  object  was  expressly  to  bar  dower.  Then 
the  limitation  to  other  trustees  (Sir  12.  iftV/and  J.  Wynne)  for 
1000  years,  with  power  to  sell  or  mortgage  to  raise  portions 
for  younger  children,  would  be  merely  an  equitable  term, 
for  without  the  legal  estate  they  could  not  have  power  to 
sell  or  mortgage,  which  it  was  clearly  the  intention  of  the 
settlor  that  they  should  have.  Again,  the  clause  respecting 
the  lands  to  be  purchased  with  the  wife's  fortune  shews 
that  the  lands  when  purchased  were  to  go  to  the  same  per- 
sons as  the  other  property.  Now  it  is  clear  the  trustees 
could  not  have  the  legal  estate  in  the  lands  so  purchased ; 
so  that  if  it  is  holden  that  the  settlor  had  merely  the  equita- 
(fl)  2  P.  Wn«.  146.  (A)  Cns.  temp.  Talb.  138. 
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ble  estate  in  the  lands  in  question,  the  express  intention  of  1897. 
the  settlement  will  be  defeated.  Upon  the  subject  of  the 
construction  of  deeds  so  as  to  effectuate  the  intention,  the 
case  of  Packhurst  v.  Smith  (a)  is  an  authority.  Looking  to  Passiughaic. 
the  whole  frame  of  this  settlement,  it  js  quite  manifest  that 
it  was  the  intent  of  the  testator  merely  to  make  the  trustees 
conduit  pipes  for  conveying  the  estate  in  succession  to  those 
parties  in  whose  favour  uses  are  declared.  Granting,  how- 
ever, that  the  Court  is  constrained  to  decide  against  the 
lessor  of  the  plaintiff  upon  the  first  and  second  points,  still, 
thirdly,  there  is  sufficient  ground  here  for  presuming,  after 
so  long  a  lapse  of  time,  a  reconveyance  of  the  legal  estate 
from  xhe  trustees,  and  for  this  Warren  v.  Grenvilleijb)  is  an 
authority. 

Skadwell,  W.  O.  Russell,  and  E.  T.  miliams,  contri. 
It  cannot  be  denied  that  this  instrument  is  most  informal, 
and  contains  so  many  blunders  throughout  that  it  is  impos-- 
sible  to  collect  the  real  intention  of  the  settlor.  In  such  a 
case  therefore  it  is  the  duty  of  the  Court,  if  there  happen 
to  be  expressions  so  plain  as  to  admit  of  no  doubt  as  to 
their  legal  import,  to  give  effect  to  those  words  m  support 
oC»the  analogies  of  the  law,  rather  than  speculate  upon  the 
intentions  of  the  parties.  The  rule  applicable  to  the  con« 
struction  of  wills  is  different  from  that  by  which  deeds  are 
construed.  As  far  however  as  the  intention  of  the  parties 
.to  this  instrument  can  be  collected,  it  is  plain  that  the 
estate  of  inheritance  was  to  be  preserved.  This  could  only 
be  done  by  holding  that  the  legal  estate  vests  in  the  relessees 
for  uses.  If  the  legal  estate  did  not  so  vest,  the  intent  of 
the  settlor  would  be  defeated,  because  there  being  no  trus- 
tees to  preserve  contingent  remainders,  it  would  have  been 
in  the  power  of  the  first  tenant  for  life  to  defeat  all  the 
contingent  remainders  and  destroy  the  estate  of  inheritance. 
So  that  admitting  that  intention  is  to  be  the  key  to  this 
very  obscure  instrument,  the  trustees  must  have  the  legal 
(fl)  Willes,  327.  {b)  2  Stni.  If29. 
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i8J7.  estate.  But  taking  the  words  of  the  settlement  in  their 
legal  sense,  as  far  as  they  are  free  from  doubt,  it  is  impos- 
sible to  point  out  any  substantial  difference  between  this 
Passikgram.  ^ase  and  Lady  Whetstone  v.  Bury  (a),  and  The  Attorney 
General  v.  Scott  (b).  In  Tipping  v.  Cousins  (c)  a  dictum  of 
Lord  Hale  is  cited,  that  whether  feoffees  take  by  the  com- 
mon law  or  by  the  statute,  yet  where  the  use  is  once  dis- 
posed of  to  them  and  their  heirs,  whether  the  statute  exe- 
cutes or  not,  there  cannot  be  a  use  upon  a  use,  nor  a 
trust  upon  such  use  to  be  executed  by  the  statute.  To  the 
same  effect  is  the  case  of  Robinson  v.  Conj/ers(d),  The 
remaining  question  then  is,  whether  it  can  be  presumed 
that  there  was  a  reconveyance  of  the  legal  estate  to  the 
lessor  of  the  plaintiff,  or  to  the  party  from  whom  the  title  is 
not  derived.  This  is  not  like  the  case  of  a  surrender  of  a 
term.  Here  there  is  no  probable  ground  for  presuming  a 
reconveyance.  Giwn  Lloyd  died  in  1774,  his  wife  died  in 
1782;  and  the  person  under  whom  the  lessor  of  the  plaintiff 
claims  had  possession  only  for  five  years,  namely,  from  1 782 
to  17^7-  TtTiis  point  however  was  not  made  at  the  trial. 
Indeed  it  was  not  probable  that  it  would,  for  it  was  incon- 
sistent with  the  argument  there  maintained,  that  the  legal 
estate  never  vested  in  the  trustees.  A  strong  prima  facie 
case  should  be  made  out  even  before  it  should  be  left  to  a 
jury  to  presume  a  reconveyance;  Doe  y,  Reed{e),  Here 
there  was  no  circumstance  to  warrant  a  presumption  of 
that  kind,  and  therefore  there  was  nothing  to  leave  to  the 
jut- 
Bay  LEY,  J. — I  am  of  opinion  that  we  ought  not  to 
make  the  rule  absolute  for  entering  a  nonsuit  in  this  case, 
but  that  we  ought  to  grant  a  new  trial,  because  I  think, 
considering  the  length  of  time  that  has  elapsed  since  all  the 

(a)  3  P.  Wins.  146.  (c)  Comb.  313. 

(&)  Cas.    ternp.    Talbot.    138.  ((f)  Cas.  temp.  Talb.  164. 

See  Hargrave  and  Butler*s  Notes,  (f)  5  B.  &  A.  233. 
105,  to  Cd.  Lm.  306  b. 
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purposes  of  this  deed  were  at  an  end,  there  was  ground  for 
submitting  to  the  consideration  of  the  jury  whether  there 
bad  not  been  a  reconveyance  of  the  legal  estate  to  Catherine 
and  Mart/  Uot/df  or  one  of  them.     The  first  question  in 
the  case  arises  upon  the  construction  to  be  put  upon  the 
deed  of  settlement  of  the  1 2th  of  May,  1746,  for  if  that 
deed  passes  the  legal  estate,  not  to  Giwn  Lloyd  and  bis 
wife,  or  to  the  children,  but  vests  the  legal  estate  in  Sir  W* 
W.  Wynne  and  £.  Lloyd,  then  the  lessor  of  the  plaintiff 
had  not  at  the  time  this  ejectment  was  brought  the  legal 
estate,  unless  it  had  been  reconvened  to  him  by  those  trus- 
tees or  by  the  heirs  of  the  survivor  of  them.     That  brings 
us  to  the  question,  what  is  the  legal  construction  of  the 
words  of  this  deed.    The  limitation  is  to  Sir  W.  W.  Wynne 
and  £.  Lloyd,  and  their  heirs  and  assigns,  habendum  to 
them  their  heirs  and  assigns,  to  the  only  proper  use  and 
behoof  of  them  their  heirs  and  assigns  upon  certain  trusts. 
I  felt  as  the  case  vi'as  going  on  and  Mr.  Taunton  was  ar- 
guing it,  that  this  was  a  very  singular  form  of  conveyance,; 
and  I  could  not  help  thinking  that  the  words  '^  to  the  use 
and  behoof  of  them,  their  heirs  and  assigns,"  had  by  some 
accident  or  other  been  introduced   by  mistake   into  this 
part  of  the  deed,  l)ut  I  now  think  they  were  introduced  by 
design,  but  through  ignorance  on  the  part  of  the  person 
who  prepared  it.     Unless  effect  is  given  to  one  particular 
part  of  the  deed,  the   whole  will    be  inoperative.      The 
limitation  is  to  the  trustees,  their  heirs  and  assigns,  haben* 
dum  to  the  use  of  them,  their  heirs  and  assigns,  in  trust  for 
Giwn  Lloyd  and  his  heirs  until  the  marriage.     It  certainly 
strikes  me  as  a  singular  thing  that  the  moment  the  deed 
was  executed  the  settlor  should  dispossess  himself  entirely 
of  the  legal  estate,  and  become  equitable  owner  of  the  fee 
only ;  and  that  he  and  his  wife  should  be  equitable  tenants 
for  life,  with  the  legal  estate  for  life  in  the  trustees.     It  is 
also  singular  that  the  term  created  for  raising  portions  should 
be  a  mere  equitable  term,  and  that  the  lands  to  be  pur- 
chased with  the  4000/.  should  be  limited  in  so  confused  a 
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1827.  manner  as  to  leave  it  doubtful  whether  or  not  the  cestui  que 
trust  would  take  the  legal  estate.  That  would  not  neces- 
sarily be  the  case,  for  the  direction,  that  the  estates  pur- 
chased should  be  limited  ''  for  such  estate  and  estates"  as 
the  other  premises,  might  mean  for  equitable  estates;  and 
therefore  this  is  not  inconsistent  with  the  idea  that  the  trus- 
tees were  to  take  the  legal  estate.  The  observation  made 
by  Mr.  Shadwell  is  extremely  cogent,  namely,  that  unless 
the  trustees  had  taken  the  legal  estate  the  very  moment  the 
deed  was  executed,  it  would  have  been  in  the  power  of  the 
husband  and  wife  to  defeat  all  the  purposes  of  the  settle- 
ment, and  in  the  power  of  the  husband  alone,  in  the  event 
of  his  surviving  his  wife,  to  have  defeated  the  interests  of 
the  children.  It  seems  to  me,  therefore,  that  so  strong  a 
purpose  was  to  be  answered  by  construing  these  words 
according  to  their  legal  operation,  that  I  think  we  are  not 
at  liberty  to  put  any  other  sense  upon  them  than  that  in 
which  they  are  generally  understood  in  the  law.  During 
the  many  years  I  have  been  in  the  profession  of  the  law, -I 
have  always  understood  that  where  there  is  a  limitation  of 
a  use  upon  a  use,  the  second  use  can  never  be  executed, 
and  that  that  is  one  of  the  distinctions  between  a  trust  and 
a  use.  Mr.  Taunton  concedes  that  that  is  the  general 
principle,  but  he  takes  the  distinction  between  this  and 
the  ordinary  case,  for  here  the  trust  use  is  limited  to  the 
same  person  who  is  the  original  settlor.  He  says,  where 
you  limit  the  estate  to  A.  to  the  use  of  A.  in  trust  for 
B,  then  A.  is  not  in  by  the  statute  of  uses,  but  by  ope- 
ration of  the  common  law.  To  that  I  agree;  but  of  what 
is  he  in?  He  is  in  of  the  estate  clothed  with  the  use, 
which  is  only  absorbed  in  him  but  not  extinguished.  The 
case  of  Jenkins  v.  Young  (a),  cited  in  argument,  was  a 
case  where  the  limitation  was  to  husband  and  wife,  haben' 
dum  to  the  use  of  the  husband  and  wife  and  their  heirs. 
One  of  the  questions  was,  whether  they  took  under  the 
Statute  of  uses  or  at  the  common  law,  and  it  was  decided 
(d)  Cro.  Car.  230, 244. 
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that  she  took  at  comiuon  law;  but  what  was  the  reason-  rssr. 
given?  The  Court  said,  the  use  was  not  divided  from  the  ^^ 
estate,  as  where  it  is  limited  to  a  stranger,  but  that  the  use  _  v. 
and  the  estate  went  together.  Therefore  that  case  goes  no 
farther  than  to  decide  that,  although  the  trustee  in  this 
case  might  be  in  by  the  common  law,  yet  they  were  in  of 
the  estate  and  also  of  the  use.  In  the  course  of  the  argu- 
ment I  asked  Mr.  Taunton  if  he  knew  of  a  case  where  the 
limitation  was  to  A.  in  trust  for  B,,  in  which  it  was  decided 
that  the  legal  estate  vested  not  in  J.  but  B.,  and  he  said  there 
was  no  such  case  to  be  found.  Now  there  are  two  cases 
in  which  the  very  point  most  directly  arose,  and  the  autho- 
rity of  which  has  never  been  since  questioned  in  any  Court 
of  law  or  equity.  The  first  case  I  allude  to  is  Lady  Whet* 
stone  V.  Bury  (a),  in  which  the  words  used  were  precisely 
the  same  as  those  found  in  the  deed  in  question.  The 
limitation  there  was  to  the  trustees  and  their  heirs,  to  the 
use  of  them  and  their  heirs,  to  the  use  of  the  husband  for 
life,  remainder  to  the  use  of  the  trustees  and  their  heirs, 
and  the  Court  held  that  the  use  of  the  estate  was  executed 
in  the  trustees.  So  in  the  case  of  the  Attorney  General  v. 
Scott  (b),  which  came  before  Lord  Talbot^  one  of  the 
greatest  real  property  lawyers  that  this  kingdom  ever  knew, 
the  decision  was  to  the  same  effect.  These  cases  establish 
that  the  legal  estate  vest  in  him  to  whom  by  the  words  of 
the  instrument  the  use  is  limited.  On  the  authority  of  these 
cases  it  is  plain  that  we  are  under  the  necessity  of  holding 
that  the  original  estate  in  this  case  legally  vested  by  means 
of  this  deed  in  the  persons  named  as  trustees,  Sir  W.  W, 
Wynne  and  E.  Lloyd.  I  think,  however,  that  there  ought 
not  to  be  a  nonsuit,  but  a  new  trial  granted.  It  is  true  that 
all  the  purposes  of  this  deed  were  at  an  end  in  17B2^  and 
we  are  therefore  desired  to  presume  that  there  had  been  a 
reconveyance  of  the  legal  estate  by  the  trustees.  I  think 
we  are  not  at  liberty  to  form  any  such  presumption.  There 
may  be  a  case  in  which  it  would  be  the  duty  of  the  Court 
.     (a)  3  P.  Wms.  146.  (b)  Cas.  teaip.  Talb.  138. 
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1897.        to  presume  such  an  instrumentj  but  I  think  if  we  were  to 

"■^^"^^      do  80  here,  we  should   be  going  much  beyond  what  any 

V,  Court  has  hitherto  done,  especially  when  this  question  has 

^AasiNOBAV.  ,jQ^  y^^  been  discussed  before  a  jury.     A  jury  is  the  proper 

tribunal  to  which  such  a  question  ought  to  be  submitted, 

and  therefore  I  think,  considering  the  length  of  time  that 

has  elapsed  since  1782,  that  the  proper  course  will  be  to 

grant  a  new  trial,  and  have  the  question  of  presumption 

left  for  the  consideration  of  the  jury. 

HoLROYD,  J.— «For  the  reasons  stated  by  my  learned 
brother  Bayley^  I  think  there  should  be  a  new  trial  and 
AQt  a  nonsuit  entered.  When  I  first  read  this  deed  I  had 
no  doubt  upon  my  own  mind  that  the  legal  estate  was  in  the 
trustees  and  not  in  the  cestui  qUe  trust,  having  alwi^s  un* 
derstood  it  to  be  a  well  settled  principle  of  law  (without 
adverting  to  the  statute  of  uses,  or  the  distinction  taken  by 
Mr.  Taunton)  that  a  use  cannot  be  limited  upon  a  use* 
I  was  certainly  very  much  struck  -with  the  argument  used 
by  Mr.  Taunton f  which  went  to  shew  that  the  first  use  was 
not  executed  by  the  statute,  but  by  the  common  law,  and 
that  as  the  first  use  was  of  no  effect,  the  second  might  be 
considered  as  e&ecuted  by  the  statute  as  the  only  limitation 
to  uses  in  the  deed.  But  upon  further  consideration  I  am 
of  opinion  that  this  case  cannot  be  decided  on  that  prin- 
cjplei  and  that  there  are  express  authorities  against  it.  It 
may  be  true  that  the  trustees  under  the  deed  are  seised  by 
the  common  law  and  not  by  the  statute,  but  still  they  are 
seised  to  the  use  of  themselves,  and  to  the  use  of  another, 
in  which  case  alone  the  use  is  executed  by  the  statute.  It 
appears  to  roe,  therefore,  that  the  use  is  not  executed  in  the 
cestui  que  trust,  but  in  the  trustees,  and  that  they  take  the 
legal  estate.  As  to  the  question  of  intention,  I  think  we 
cannotreject  the  words  ^^  to  the  use  and  behoof  of  them  their 
heirs  and  assigns,^'  which  if  we  did,  that  would  render  the 
deed  inconsistent  with  other  parts  of  it;  but  even  if  it  should 
appear  that  the  parties  intended  that  the  law  should  not 
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operate  so  as  to  execute  the  use  in  the  trustees,  yet  if  the 
settlor  has  given  the  estate  to  the  use  of  the  trustees,  the 
intent  of  the  parties  cannot  countervail  the  operation  of  law. 
I  am,  however,  by  no  means  satisfied  that  it  was  the  inten- 
tion of  the  parties  that  the  deed  should  not  take  effect  in 
the  way  which  the  words  would  by  law  operate.  It  is  clear 
that  the  settlor  meant  to  settle  his  property  as  an  estate  of 
inheritance.  If  he  did  not,  then  it  waa  in  the  power  of  the 
husband  and  wife  at  any  time  to  defeat  all  the  provisions  of 
the  settlement.  The  absence  also  of  trustees  to  preserve 
contingent  remainders  affords  a  strong  reason  for  believing 
that  the  intention  was  that  the  legal  estate  should  vest  in 
the  trustees.  With  respect  to  the  estates  to  be  purchased 
with  the  4000/.  I  think  there  is  nothing  inconsistent  in  the 
terms  of  that  part  of  the  settlement  with  the  former,  so  as 
to  prevent  us  from  giving  effect  to  the  words  conveying  the 
legal  estate  to  the  trustees. 

LiTTLEDALE,  J.— I  am  of  the  same  opinion.  With  re- 
spect to  the  intention  that  may  be  supposed  to  exist  in  the 
mind  of  the  settlor,  it  is  argued  that  that  intention  would  be 
entirely  defeated,  if  we  were  to  hold  that  the  legal  estate  is 
in  the  trustees.  Certainly  if  we  were  not  construing  a  deed, 
I  should  be  disposed  to  give  full  latitude  to  words  express- 
ing a  clear  intent;  but  if  the  intention  of  parties  is  to  be 
collected  by  collating  various  parts  of  a  deed,  and  acted 
upon  contrary  to  the  plain  words  of  the  iustrument,  I  am 
afraid  we  should  open  the  door  to  great  confusion  in  cases 
of  this  kind.  I  have  never  entertained  a  doubt  that  a  use 
upon  a  use  cannot  be  executed ;  and  although  there  may 
be  cases  shewing  that  the  trustees  here  took  the  estate  by 
the  common  law,  still  it  is  equally  clear  that  they  took  it 
coupled  with  a  use.  The  cases  cited  on  this  point  are  de- 
cisive, and  they  are  well  collected  by  Serjeant  Williams,  in 
Jefferson  v.  Morton  (a).  I  think,  however,  that  although 
we  are*  bound  to  hold  that  the  trustees  took  the  legal  estate, 
(a)  9  Saund.  IT,  n.  IT  and  18. 
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Still  there  ought  to  be  a  new  trial  on  the  question^  whether 
it  ought  not  to  be  presumed  that  there  was  a  reconvey- 
ance. 

Rule  absolute  for  a  new  trial. 


Boyle  v,  Tamlyn. 

J.  being  XHIS  was  an  action  upon  the  case.     The  declaration 

possessed  of  .     ./«  11*1 

two  closes  di-   Stated  that  the  plaintiff  was  possessed  and  in  the  occupation 

vided  ^y^        of  a  certain  close  of  land  in  the  parish  of  East  Down,  in 

sold  one  to  B,,  the  county  of  Devon,  and  that  the  defendant  was  possessed 

the oiherto c!  *"^  ^^  ^^^  occupation  of  a  certain  other  close  of  land  con- 

C.  twice  tiguous  to  and  next  adjoining  to  the  close  of  the  plaintiff, 

gate  at  his  own  i^nd  divided  therefrom  by  a  certain  fence,  and  in  which 

expense,  after   fence  there  was,  and  of  right  ousht  to  be,  a  certain  eate 

notice  from  B.  .     . 

to  do  so,  under  and  gateway  between  the  close  of  the  plaintiff  and  the  close 

rn8i!mc«*or*  of  the  defendant;  and  the  defendant,  by  reason  of  the  pos- 
iropoundinK      session  of  his  close  during  all  the  time  aforesaid,  of  right 

i]id  „o(. ought  to  have  kept  up  and  maintained,  and  still  of  right 

Held,  that  this  ought  to  keep  up  and  maintain,  the  said  gate  between  the 

dence  to  go  to  close  of  the  plaintiff  and  the  close  of  the  defendant,  at  all 

^*'®j"'y»"^"   times  of  the  year,  in  order  that  cattle  lawfully  feeding  or 

might  presume  being  in  the  close  of  the  plaintiff  might  not,  for  want  of  a 

tio^on^thef*"   sufficient  gate  between  the  plaintiff's  close  and  the  close 

part  of  B.  to     of  the  defendant,  escape  from  and  out  of  the  plaintiff *s 

Such  an       close  into  the  close  of  the  defendant,  or  into  any  other  land 

h^*If*1^!^^^  or  closes  of  any  other  person,  over  and  through  the  close 

upon,  as  being  of  the  defendant,  and  do  any  damage  there:  yet  the  de- 

thedefendant's  f*^"^*"'  unjustly  unhung,  took,  and  carried  away  the  said 

occupation,*'     gate  between  the  plaintiff's  close  and  the  close  of  the  de*^ 

evidenc^'by    fendant,  and  suffered  and  permitted  the  gateway  to  be  and 

a  deed.  remain  without  a  ga.te  thereto  for  a  long  space  of  time, 

whereby  the  plaintiff's  cattle   escaped.      The   defendant 

pleaded  not  guilty.     At  the  trial  before  Littledale,  J.,  at 

the  last  summer  assizes  for  the  county  of  Devon,  the  case 
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was  this: — The  plaintifF  was  owner  and  occupier  of  some  ^®*7« 
land  called  the  Deans,  and  the  defendant  was  the  owner 
and  occupier  of  a  close  called  Deadmoor,  adjoining  to  the 
plaintiff's  land.  A  fence  in  which  was  a  gate,  erected  on 
the  defendant's  land,  separated  the  land  of  each  party. 
Both  parcels  of  land  formerly  belonged  to  a  person  named 
Coffin,  who,  about  30  years  since,  sold  the  Deans  to  the 
plaintiff's  father,  and  two  years  afterwards  sold  Deadmoor 
to  the  defendant.  The  gate  in  the  parting  fence  was  re-^ 
paired  by  the  tenant  of  Deadmoor  whilst  the  whole  of  the 
lands  belonged  to  Coffin,  After  the  plaintiff's  father  had 
bought  Deans,  but  before  the  defendant  bought  Deadmoor, 
the  cattle  belonging  to  one  Fry,  the  then  tenant  of  Dead- 
moor, having  trespassed  upon  Deans,  the  plaintiff's  father 
gave  notice  to  Fry,  that  unless  he  repaired  the  gate  he 
would  impound  his  cattle.  Upon  this  Fry  repaired  the 
gate.  After  the  defendant  came  into  possession  of  Dead* 
moor  the  gate  again  got  out  of  repair,  upon  which  the 
plaintiff's  father  called  upon  the  defendant  to  repair  the 
gate,  which  he  did  accordingly.  These  were  the  facts 
relied  upon  by  the  plaintiff  to  shew  the  dcfeadant's  liability 
to  repair  the  gate.  On  the  part  of  the  defendant  it  was 
contended,  that,  in  the  absence  of  any  express  agreement 
upon  the  subject,  the  mere  fact  of  a  gate  having  been 
repaired  twice,  once  by  the  former  tenant  of  Deadmoor, 
and  the  second  time  by  the  defendant  himself,  was  no  evi- 
dence to  go  to  the  jury  to  sustain  an  obligation  to  do  an 
act  merely  for  the  benefit  of  the  plaintiff.  The  learned 
Judge  thought  that  there  was  evidence  to  go  to  the  jury, 
from  which  they  might  presume  that  there  had  been  an 
Agreement  between  the  plaintiff's  father  and  the  defendant 
that  the  gate  should  be  kept  up  by  the  latter  for  the  benefit 
of  the  plaintiff,'  telling  them  that,  in  point  of  law,  the  obli-» 
gation  to  repair  the  gate,  if  any,  could  only  be  created  by 
specific  agreement  between  the  parties,  regard  being  had  to 
the  fact,  that  the  land  of  each  party  had  originally  belonged 
to  Coffin.     The  jury  found  that  the  defendant  was  bound 
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by  agreement  to  repair  the  gate.     Liberty  was^  however, 

reserved  by  the  learned  Judge  to  move  to  enter  a  nonsuit, 

and  in  Michaelmas  term  last  a  rule  nisi  was  granted  accord- 

Tamlyn.      iiigiy  for  that  purpose,  against  which 

Merewether  now  shewed  cause.  The  question  is,  whe« 
ther  the  fact  of  the  gate  being  repaired  twice  after  notice  to 
the  tenant  Fry  and  to  the  defendant  respectively,  does  or 
does  not  raise  the  presumption  of  an  agreement  to  repair, 
when  accompanied  with  the  fact  that  the  plaintiff's  father 
told  Fry,  "  if  you  don't  repair,  I  will  impound  your  cattle." 
Now  it  must  be  admitted  that  this,  if  not  conclusive,  was 
cogent  evidence  of  an  agreement  to  repair,  and  at  all  events 
threw  upon  the  defendant  the  burthen  of  shewing  that  the 
occupier  of  Deadmoor  did  not  repair  by  virtue  of  a  legal 
obligation.  It  cannot  be  denied  that  there  was  some  evi^ 
dence  to  go  to  the  jury  upon  this  point,  and  the  case  having 
been  left  to  them  by  the  learned  Judge  in  that  view,  their 
finding  ought  not  to  be  disturbed.  The  jury  have  pre- 
sumed, upon  the  evidence,  that  an  agreement  had  existed ; 
but  even  upo[\  much  slighter  evidence  the  Court  would  be 
slow  in  disturbing  their  verdict.  In  Wilkinson  v.  Payne  (a) 
it  was  held,  that  the  jury  having  found  a  verdict  for  the 
plaintiff  upon  a  presumption  contrary  to  evidence,  the  Court 
will  not  grant  a  new  trial  if  the  plaintiff  be  entitled  to 
recover  in  conscience  and  equity.  In  giving  judgment  in 
that  case,  Lord  Kenyan  cited  Sianden  v.  Standen  (b),  where 
the  jury  presumed  a  legal  marriage,  though  there  was  strong 
evidence  to  induce  a  suspicion  that  there  had  not  been  time 
enough  for  the  bans  to  have  been  published  three  times. 
These  cases  shew,  that  where  a  presumption  can  be  raised 
to  support  a  verdict,  the  Court  will  not  disturb  the  finding 
of  the  jury.  Here  there  was  evidence  that  the'  defendant 
and  his  predecessor  in  the  occupation  of  the  land  had 
repaired  the  gate  after  notice,  and  that  is  evidence  to  shew 
that  the  reparation  was  in  consequence  of  a  legal  obligation. 

(«)  4  T.  R.  468.  (6)  Ibid.  469. 
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The  general  rule  is,  that  where  there  is  an  existing  fence 
between  adjoining  lands,  the  obligation  of  repairing  is  cast 
upon  one  or  other  of  the  occupants,  and  then  the  feet  of 
its  having  been  repaired  by  one  is  conclusive  evidence  of 
the  obligation.  [Littledale,  J.  Suppose  this  obligation  to 
repair  arose  by  deed  or  by  a  clause  in  the  conveyance,  or 
otherwise,  would  the  declaration  averring  the  defendant's 
liability  to  repair,  *'  by  reason  of  his  possession,"  be  suf- 
ficient ?  Fentiman  v*  Smith  (a).]  In  that  case  the  question 
yfZ9,  whether  as  of  right  the  party  had  the  use  of  the  water- 
course. The  obligation  to  repair  may  ari^e  merely  from 
possession.  There  are  many  cases  which  go  to  shew  that 
it  is  sufficient  to  state  in  the  declaration,  that  the  defendant 
was  bound  to  repair  by  reason  of  "  his  possession;''  The 
Queen  v.  Sir  John  Bucknall  (6),  Cheetham  v.  Handrom  (c). 
Star  V.  Rookesbyid),  Anonymous  (e),  and  Rider  v.  Smith  (/)• 
In  the  case  last  cited  Butler,  J.  said,  "  the  distinction  is 
between  cases  where  the  plaintiff  lays  a  charge  upon  the 
right  of  the  defendant,  and  where  the  defendant  himself 
prescribes  in  right  of  his  own  estate.  In  the  former  case 
the  plaintiff  is  presumed  to  be  ignorant  of  the  defendant's 
estate,  and  cannot  therefore  plead  it ;  but  in  the  latter,  the 
defendant  knowing  his  own  estate,  in  right  of  whidi  he 
claims  a  privilege,  niust  set  it  forth."  [Bayley,  J.  But 
ought  the  fact  of  repair  to  be  considered  as  presumptive 
evidence  of  an  agreement  to  repair,  when  that  fact  has  a 
double  aspect  or  effect  as  to  the  right  it  determines  ?  Hoi- 
toyd,  J.  Inasmuch  as  a  man  is  not  bound  to  repair  against 
himself,  the  obligation  to  repair  between  him  and  his  neigh- 
bour may  be  extinguished  by  the  unity  of  possession,  but 
it  may  arise  again  by  a  subsequent  liability;  but  can  that 
liability  be  created  without  deed  P]  The  question  here  is, 
whether  the  fact  of  repairing  after  notice,  and  even  a  threat 
6f  impounding  cattle,  is  evidence  of  a  legal  obligation  to' 

(fl)  4  Eost,  107.  (d)  1  Salk.  335. 

(h)  3'Ld.  Raym.  804.  (e)  1  Taunt.  364. 

(c)  4  T.  R.  318.  (J)  8  T.  R.  766. 
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repair  as  against  a  neighbour.  [Baylej/,  J.  Sometimes  th^ 
necessity  of  a  feiice  is  taken  into  the  consideration.]  But 
the  existence  of  the  fence  is  evidence  of  the  necessity  of  it, 
for  one  person  has  sacrificed  part  of  his  own  land  for  the 
purpose  of  erecting  it.  Here  there  was  a  fence  existipg 
between  Daans  and  Deadmoor  at  the  time  when  the  plaior 
tiff's  father  purchased  the  land.  He  had  a  rights  therefore^ 
to  expect  that  that  fence  which  the  owner  or  occupier  of 
Deadmoor  then  maintained  should  be  repaired  by  him  in 
future.  The  case  of  Churchill  v.  Evans  (a)  is  an  authority 
to  abew  that  if  two  persons  have  the  concurrent  possession 
pf  the  same  land,  for  the  purpose  that  each  might  take 
profits  of  a  special  nature,  distinct  from  but  not  inconsisteqt 
with  the  right  of  the  other,  the  one  is  bound  to  guard 
against  any  casual  damage  which,  during  and  by  the  fair 
enjoyment  of  his  right,  might  happen  to  the  other,  (n  that 
casCj  however,  the  parties  had  distinct  rights  upon  the  satQe 
land;  but  here  they  had  not  any  concurrent  right  on  the 
(and  of  each  other.  The  original  owner  of  the  whole 
having  always  repaired  the  gate,  and  having  sold  part-le 
the  plaintiff's  father,  the  latter  had  a  right  to  expect  either 
that  the  vendor  or  vendee  of  the  other  part  would  continue 
to  repair  it.  The  fact  of  continuing  to  repair  it  i^  evidence 
of  an  obligation  to  repair,  and  casts  upon  the  defendant 
the  burthen  of  rebutting  the  presumption  arising  from  such 
evidence. 

Manning,  contra.  There  was  no  evidence  in  this  case 
to  warrant  the  jury  in  presuming  that  there  had  been  any 
agreement  in  fact  entered  into  by  the  owner  of  Deadmoor 
to  maintain,  at  his  own  expense,  the  gate  in  question,  for 
the  benefit  of  the  owner  or  occupier  of  the  plaintiff's  land^ 
and  therefore  the  learned  Judge  ought  to  have  directed  a 
nonsuit.  The  doctrine  of  presumption  as  to  the  existence 
of  a  grant  or  an  agreement  does  not  apply  to  a  case  of  this 
description.     Where  a  grant  is  presumed,  it  is  in  conse- 

(a)  1  Taunt.  589. 
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qnence  of  long  enjoyment  by  the  supposed  grantee,  and  issr. 
acquiescence  under  a  wrong  by  the  supposed  grantor.  Now 
here  there  was  no  evidence  of  any  such  enjoyment  or  ac- 
quiescence. The  foundation  of  the  plaintiff's  claim  rests 
upon  an  incorporeal  right  affecting  the  land  of  the  defend- 
ant,  namely,  a  right  to  have  fences  maintained  at  the  de- 
fendant's expense,  for  the  plaintiff's  sole  benefit.  To  sup- 
port this  there  ought  to  have  been  some  evidence  of  a 
rightful  imposition  of  the  obligation  upon  the  defendant, 
and  his  acquiescence  under  it.  The  act  of  repairing  the 
gate  did  not  appear  to  have  been  done  in  consequence  of 
the  assertion  of  any  right  on  the  part  of  the  plaintiff,  nor 
from  any  knowledge  and  consciousness  on  the  part  of  the 
defendant  that  the  obligation  was  rightful,  and  could  not 
be  resisted.  Here,  the  enjoyment,  as  it  is  called,  may  be 
satisfactorily  accounted  for,  and  is  consistent  with  the  fact 
of  there  having  been  no  grant  or  conveyance,  and  conse- 
quently there  could  have  been  no  ground  for  presuming  one. 
If  it  had  appeared  that  the  conveyance  from  Coffin  to  the 
plaintiff's  father  had  contained  the  grant  of  an  easement 
between  one  close  and  the  other,  that  was  capable  of  proof; 
but  here  there  was  no  attempt  to  prove  the  existence  of 
any  grant  or  conveyance,  and  it  was  necessary  that  the  jury 
sbould.be  satisfied  that  a  conveyance  of  the  right  had  in 
fact  existed,  before  it  could  be  presumed;  Doe  d.  Fenwick 
v.  Reed  {a),  Liveit  v.  Wilson  (6).  There  was,  indeed,  here 
nothing  to  leave  to  the  jury.  It  does  not  necessarily  follow 
that  because  the  owner  or  occupier  of  Deadmoor  repaired 
the  gate,  he  did  so  in  consequence  of  any  legal  obligation 
so  to  do.  If  it  had  appeared  that  the  defendant  had  derived 
any  exclusive  advantage  from  repairing  the  gate,  then  there 
nvould  have  been  some  consideration  to  support  the  obli- 
gation ;  but  if  there  >vere  any  advantage  in  maintaining  the 
gate,  it  must  have  been  mutual,  in  order  to  prevent  mutual 
trespasses.  If  this  case  was  one  which  ought  to  have  been 
left  to  the  jury,  it  ought  not  to  have  been  withdrawn  from; 

(a)  A  B.  Se  A.  232.  .  {b)  3  Bing.  J 15. 
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1827.  their  consideration  that  the  gate  was  a  convienience  to  both 
parties.  The  legitimate  evidence  was  a  deed  to  be  pro- 
duced on  the  part  of  the  plain tifF,  and^  in  the  absence  of 
such  evidence,  the  Judge  ishould  have  charged  the  jury  to 
find  for  the  defendant.  Had  such  an  agreement  ever  ex- 
isted, it  must  have  been  made  within  30  years,  and  have 
been  in  the  possession  of  the  plaintiff;  and  there  is  little 
doubt  that  if  there  were  such  an  agreement,  it  would  have 
been  carefully  preserved.  None  being  produced,  the  plain-* 
tiff  ought  to  have  been  nonsuited,  or  a  verdict  found  for 
the  defendant. 

Bayley,  J. — There  is  no  doubt  as  to  the  general  rule  of 
law,  that  a  man  is  only  bound  to  take  care  that  hb  cattle 
do  not  wander  from  his  own  land  and  trespass  upon  the 
lands  of  others.  He  is  under  no  legal  obligation  to  keep 
up  fences  between  adjoining  closes,  of  which  he  is  owner; 
and  even  where  adjoining  lands  which  have  once  belonged 
to  different  persons,  one  of  whom  was  bound  to  repair  the 
fences  between  the  two,  afterwards  become  the  property 
of  the  same  person,  the  pre-existing  obligation  to  repair 
the  fences  is  destroyed  by  the  unity  of  ownership.  It  fol* 
lows  also,  that  where  the  person  who  has  so  become  the 
owner  of  the  entirety  afterwards  parts  with  one  of  the  two 
closes,  the  obligation  to  repair  the  fences  will  not  revive, 
unless  express  words  are  introduced  into  the  deed  or  convey- 
ance for  that  purpose.  We  may,  therefore, leave  out  of  con- 
sideration all  the  acts  of  repair  done  by  Coffin  before  Boyle 
became  the  purchaser  of  Deans,  and  also  any  acts  done  by 
his  tenant  of  the  land  called  Deadmoor,  because  it  is  quite 
clear  that,  during  that  period,  there  could  be  no  legal  obli- 
gation on  the  occupier  of  Deadmoor  to  repair;  he  must 
have  repaired  only  for  his  own  benefit.  It. appears,  there- 
fore, that  within  30  years  there  was  not  any  legal  obligation 
on  the  owner  or  occupier  of  Deadmoor  to  maintain  a  fence 
for  the  benefit  of  the  owner  or  occupier  of  the  adjoining 
land.     If  any  such  obligation  existed  within  that  period,  it^ 
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inust  have  arisen  by  deed  or  other  obligatory  writing.  Then 
the  question  is,  whether  the  fact  of  Fry  and  Tamlyn  having 
repaired  the  gate,  under  the  circumstances  proved  at  the 
trial,  ought  to  have  induced  the  jury  to  presume  that  there 
had  been  some  instrument  binding  the  owner  or  occupier 
of  Deadmaor  to  repair  the  same  for  the  benefit  of  Boyle* 
That  obligation  must  have  been  created  either  by  the  deed 
of  conveyance  from  Coffin  to  Boyle,  or  by  some  subsequent 
grant  or  agreement  between  Boyte  and  the  owner  of  Dead* 
moon  Now  Boyle  purchased  Deans  about  30  years  since, 
and  if  Coffin,  after  that  purchase,  was  under  any  legal  obli- 
gation to  repair  the  gate/  that  would  appear  by  the  deed  of 
conveyance  to  Boyle,  which  must  have  been  in  hi.H  own 
possession,  and  which,  if  it  were  in  existence>  might  have 
been  proved  at  the  trial.  If  by  any  clause  in  that  deed 
Coffin  became  bound  to  repair  the  fence,  it  would  be  con- 
clusive in  favour  of  the  plaintiff's  right  to  recover;  but  no 
such  deed  of  conveyance  having  been  produced,  I  think  the 
fair  inference  is,  that  Coffin  did  not  bind  himself  by  the 
deed  of  conveyance  to  Boyle  to  keep  up  the  fence  between 
the  two  closes.  1  agree  that  if  there  was  proof  of  any 
such  stipulation,  it  would  support  the  allegation,  that  the 
defendant,  "  by  reason  of  his  possession,"  was  bound  to 
repair,  Compton  v.  Rulands(a),  for  then  the  grant  would  be 
evidence  only  of  the  liability.  Such  a  right  to  have  fences 
repaired  by  the  owner  of  adjoining  lands  is  in  the  nature  of 
a  grant  of  a  distinct  easement,  afTecting  the  land  of  a 
grantor.  The  authorities  referred  to  shew  that  it  is  usual 
in  such  cases  to  allege  that  the  occupier  of  the  land  is, 
"  by  virtue  of  his  possession,"  bound  to  repair.  Assuming 
then  that  the  deed  of  conveyance  to  Boyle  was  silent  on 
the  subject  of  repairing  the  fence,  then  the  obligation,  to 
repair  for  the  benefit  of  Boyle  could  only  arise  by  some 
deed  subsequently  made  between  him  and  the  owner  of 
Deadmoor;  by  which 'the  latter  bound  himself  to  repair  the 
fence.     If  there  ever  was  such  a  deed,  it  must  have  beao ' 

(«i)  1  Price,  2r. 
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fBTT,        in  the  possession  of  the  plaintiff  or  his  father,  and  it  ought 
to  have  been  produced  at  the  trial,  or  at  least  evidence 


BOYLC 
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V.  ought  to  have  been  given  to  sheiw  that  it  was  lost  or  de* 

stroyed ;  but  no  such  deed  having-been  produced,  nor  any 
evidence  given  of  its  being  lostorrdeatroyed,  I  think  timt; 
nnder  the  circumstances  of  this  case/  the  fair  inference  is, 
that  no  such  deed  in  fact  ever  existed.     The  improbability 
of  such  a  deed  ought  at  all  events  to  bare  been  presented 
fftrongly  to  the  consideration  of  tbe  jui^,  and:  I  think  that 
they  ought  to  have  found  for  the  defendant.     But  then  it 
is  insisted  that  there  ought  to  have  been  a*  nonsuit.  '  That, 
however,  could  not  bey  if  there  was  any  evidence  at  all  to 
go  to  the  jury  to  shew  that  the  defendant  was  bound  to 
repair.     Now  the  facts  proved  were  these: — Boyle,  the 
plaintiff's  fiither,  purchased  the  Deans  SO  years  ago,  and 
the  defendant  purchased  Deadmoor  about  two  years  after- 
wards.    Fry,  during  those  two  years,  having  continued  a 
tenant  of  Coffin,  repaired  the  gate.     It  appeared  that  appli«» 
cations  were  made  by  the  plaintiff  to  the  occupier  of  Dead- 
moor  to  repair.     On  the  first  occasion  the  plaintiff  said, 
'^  you  must  repair,  or  I  shall  impound  your  cattle.*'     On 
the  second,  the  defendant  was  merely  told  that  he  must 
repair,  but  he  was  not  told  that  if  he  did  not  repair,  and 
the  plaintiff  sustained  damage  in  consequence  of  his  cattle 
trespassing  upon  the  lands  of  other  persons,  that  he,  the 
plaintiff,  should  look  for  compensation  from  tiie  occupier 
of  Deadmoor,     The  fact,  therefore,  of  the  gate  being  re* 
paired  on  these  two  occasions  did  not  distinctly  shew  tbat 
the  repairs  were  done  by  virtue  of  any  legal  obligation  to 
do  so.     Still  it  appears  to  me  that  there  was  some  though 
v«ry  slight  evidence  to  go  to  the  jury  that  the  defendant 
was  bound  to  repair,  for  the  fence  might  have  been  con« 
sidered  a  mutual  benefit  to  the  plaintiff  and  defendant;  and 
if  that  were  so,  unless  one  of  them  were  bound  by  law  to 
repair  at  bis  own  expense,  it  might  fairly  be  expected  that 
eoeh  veould  contribute  to  the  repairs;  but  tho  proof  betog^ 
that  the  gate  was  alwavs  repaired  ut  the  expense  of  the 
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oooiipier  of  Deadmoori  that  fact  afforded  some  evidence  <I 
admit  very  slight),  that  he  was  bound  to  repair*  Upon  the 
whole,  therefore,  I  am  of  opinion  that  the  rule  ought  to  be 
made  absolule  for  a  new  trial;  but  as  the  weight  of  evi- 
dence appears  to  me  to  have  been  greatly  in  favour  of  the 
defendant,  itonght  to  be  without  costs. 

HoLBOTD,  J. — I  have  had  very  strong  doubts  whether 
ihere  was  any  evidence  to  go  to  the  jury,  but  I  cannot  say 
ihat  there  was  none.  The  nonproduction  of  any  deed,  or 
ef  evidence  to  shew  that,  a  deed  had  ever  existed,  strongly 
negatives  the  liability  charged  upon  the  defendant*  The 
probability  is^  that  if  this  were  intended  to  be  an  easement 
for  the  -occupier  of  Dean9y  the  right  to  it  would  have 
been  expressed  in  the  conveyance,  as  an  appurtenant;  and 
though  such  a-  stipulation  should  have  been  made,  I  think 
it  is  well  declared  upon  in  this  case. 

LiTTLBDAi^E,  J. — I  am  of  the  same  opinion.  There 
Certainly  was  some  evidence  for  the  jury,  and  I  did  not 
tfaibk  myself  atliberty  to  withdraw  it  from  their  oonsident' 
tion,  although  I  confess  I  was  much  surprised  at  theit 
vefdict.  L  told  them,  that  when,  the  whole  of  the  land 
belonged  to  Coffin,  he  was  under  no  legal  obligation  to  keep 
up  a  fence  between  the  different  parts  of  his  own  land,  and 
that  when  he  sold  one  field,  to  the  plaintiff,  it  did  not  there* 
fore  follow  that  he  sold  him  a  privilege  of  having  a  gate  Of 
fence  maintained  by  him,  C^o^/i,  on  his  remaining  land,  for 
the  benefit  of  Boyle,  for  that  was  not  necessary  to  the 
enjoyment  of  the  land,  ahhough  it  might  have  been  matter 
of  apeeific  agreement  between  the  parties.  I  further  told 
them,  that  when  Coffin  afterwards  sold  the  land  called 
Deadmoor,  that  would  not  necessarily  throw  upon  the  de- 
fendant the  obligation  to  repair  the  gate  for  the  benefit  of 
tlw  plaintiff;  and  if  any  such  obligation  existed,  it  mosl 
have  irisco* also  in  consequence  of  some  express  Agreement 
betw^n  lhe>^laintiff  and  the  defendant.     I  pointed  out  the 
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principle  of  the  cases  relating  to  rights  of  way  and  rights  of 
comoion^  and  told  them  that  that  principle  did  not  strictly 
apply  to  the  present  case,  because  in  the  case  of  every  user 
of  a  way,  or  of  a  common,  an  act  is  done  by  one  man  upon 
the  land  of  another,  and  unless  it  has  been  done  with  the 
acquiescence  of  the  owner  of  the  land,  it  must  have  been 
wrongful.  I  further  told  them,  that  the  user  of  a  way  or  a 
common  for  a  long  period,  under  circumstances  which 
shew  an  acquiescence  on  the  part  of  the  owner  of  the  land, 
raises  an  inference  that  the  user  has  always  been  rightful, 
and  affords  evidence  for  a  jury  to  presume  in  fact  that  there 
has  been  some  grant  or  conveyance  of  the  easement  by  the 
owner  of  the  land  to  the  person  who  has  so  used  it.  I 
pointed  their  attention  to  the  fact,  that  in  no  instance  had 
the  defendant  permitted  the  plaintiff  to  do  any  act  upon 
his,  the  defendant's,  land,  and  that  he  might  fairly  say  that 
he  repaired  the  gate  for  his  own  benefit,  and  to  prevent  his 
own  cattle  from  trespassing  upon  the  plaintiff's  land.  I 
told  them,  however,  that  if  they  thought  the  fact  of  the 
occupier  of  Deadmoor  having  always  repaired  the  gate,  and 
having  in  two  instances  repaired  it  after  notice  from  the 
plaintiff  to  do  so,  amounted  to  an  admission,  on  his  part^ 
that  he  was  bound  to  repair  the  gate  for  the  benefit  of  the 
plaintiff,  they  might  presume  that  there  had  been  an  agr^e-» 
ment  between  the  parties  to  that  effect.  With  these  obser- 
vations I  left  the  case  to  the  jury,  and  they  found  for  .the 
plaintiff;  but  as  I  am  not  satisfied  with  their  verdict,  I 
think  there  ought  to  be  a  new  trial  granted. 


Kule  absolute  for  a  new  trial. 
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RoE»  on  the  demise  of  Gborgb  Richley  and  Bridget,         ^^^^ 
his  wife,  v.  Burn.  ^—v-^^ 

This  was  an  ejectment  for  an  undivided  fourth  part  of  a  Testatorwilled 
,      ...       ,  J        .       .       •.     I  .      .      Mfollows:"! 

dweiinig-house  and  orchard,  with  the  appurtenances,  in  the  give  and  be- 

parish  of   Corbridge,  in    the  county   of  Northumberland.  ^^^^^ZT^ 

The  declaration  contained  two  demises,  first  by  George  eitramore 

Richley  and  Bridget    his    wife,  and  secondly  by  George  ^^^^y"^^^' 

Richley  alone.     The  demises  were  laid  on  the  Sd  of  April,  and  likewise 

1825.     Plea,  the  general  issue.     At  the  trial  before  Bay/ej/,  ^^f^  the  whole 

J.  at  the  summer  assizes  for  the  county  of  Northumberland  of  "py  f^"^?5jf 

%.  ^         ,  ^        ,      ,  i.  L       1  •     •«•   dunng  her  life; 

in  1823,  a  verdict  was  found  for  the  lessor  of  the  plaintiff,  also  the  free- 
subject  to  the  opinion  of  the  Court  on  the  following  case: —  Jih^*^ h^l^now 
William  Burn,  of  Corbridge,  in  the  county  of  Northum-  enjoy,  I  be- 
berlandf  being  seised  in  fee  of  the  premises,  whereof  one-  JU"*^.  JJ^  g," 
fourth  part  is  sought  to  be  recovered  in  this  action,  on  the  my  daughter, 
12th  day  of  March,  1805,  made  the  following  will,  which  niy  sons,  like* 

was  duly  executed  and  attested  so  as  to  pass  real  estates : —  ^^^  ^:  ^'    • 

Ij  otherwise  iV., 

"  In  the  name  of  God,  amen.     I,  William  Burn,  of  Cor-  all  the  last 

bridge^  gardener,  in  the  parish  of  Corbridge,  in  the  countj  "Jf,J)**^"o  ^^ 

of   Northumberland,  being  in   perfect  understanding,  biit  all  equal  sums, 

weak  in  health,  praise  be  Uod,  do  make  this  my  last  will  mayamountto 

and  testament,  as  folio weth:  that  is  to  say,  I  give  and  be-  except  any  of 

1  nr-tt'  I  •  I     •  •  ..  the  aforemen- 

queath  unto  my  son  vVilliam,  which  is  now  absent  from  \ioned  should 

home,  20/.  of  money  of  Great  Britain  extra,  more  than  any  *\*®»  ^^^  5^**^ 
.  ..  j»,  ••        shares  to  be 

other  of  my  sons  ;  and   likewise  unto  Ann  Burn,  my  wife,  equally  dn 

the  whole  of  my  effects  during  her  life ;  also  the  freehold  JJe  other^hat 

estate  which  I  now  enjoy,  I  bequeath  as  follows,  Ann  Burn  i»  surviving:' 

my  daughter,  James  Burn  and  John  Burn  my  sons,  like-  ^^  freehold 

wise  Bridget  Burn,  otherwise  Sewbigun,  all  the  last-men-  ejtate  was  de- 
.        ,.  1  ?  vised  to  .4.  B., 

tioned  names,  to  be  all  equal  sums,  whatever  it  may  amount  j.  fi.,  l.  B, 

to,  except  any  of  the  aforementioned  should  die  or  be  de-  ^"1^  ^*^*'  ^i^' 

ceased,  then  their  shares  to  be  equally  divided  among  the  having  been 

other   that  is   surviving.     In  witness  &c."    The  testator  ^"^ht^^Ji^:^' 

died  within  a  few  days  after  the  making  of  this  will,  leaving  tain  ejectment 
...  ,        .  ...  J,  for  one  undi- 

all  the  persons    therein   named   him   surviving,      ueorge  vided  fourth 

part. 
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I89f .  Richley,  one  of  the  lessors  of  the  plaintiff;  after  the  testa- 
tor's death,  intermarried  with  the  said  Bridget  Bam,  other- 
wise Newbigun,  the  other  lessor  of  the  plaintiff.  Upon  the 
testator's  death,  his  widow  entered  into  possession  of  the 
house  and  orchard  with  the  appurtenances  at  Corbridge, 
and  continued  to  hold  them  until  her  death  in  December, 
1824.  Upon  her  death,  the  defendant,  her  daughter,  and 
one  of  the  devisees  in  the  will,  possessed  herself  of  the 
whole  of  the  said  premises,  and  slill  retains  the  possession, 
having  actually  ousted  the  lessors  of  the  plaintiff  therefrom. 
The  question  for  the  opinion  of  the  Court  is,  whether  the 
lessors  of  the  plaintiff  are  entitled  to  recover, 

JE.  Alderson,  for  the  lessors  of  the  plaintiff.  This,  it 
must  be  admitted,  is  a  very  absurd  will.  The  question  is, 
whether,  upon  the  construction  of  it,  it  is  not  a  bequest  for 
life  to  Ann  Burn,  the  testator's  widow,  with  remainder  to 
the  foiir  children  in  fee,  as  tenants  in  common  after  her 
death.  The  rule  in  cases  of  this  kind  is,  that  if  the  inten- 
tion of  the  testator  can  be  collected,  effect  is  to  be  given  to 
it  without  a  strict  adherence  to  the  mere  words  of  the  will. 
Now  in  this  case  it  is  quite  clear  that  the  testator  meant  to 
dispose  of  all  his  property;  for  after  giving  20/.  beyond 
what  his  other  sons  are  to  have,  he  goes  on,  "  likewise  unto 
Ann  Burn,  my  wife,  the  whole  of  my  effects  during  her 
life."  The  word  "  effects"  will  include  landed  property,  if 
it  can  be  collected  that  the  intention  was  to  pass  the  real 
estate;  Doe  d.  Andrew  v.  Ixiinchbury  (a).  There  the 
devise  was  of  all  the  residue  of  the  testator's  "  money, 
stock,  property,  and  effects,  of  what  kind  or  nature  soever, 
to  A.  and  jB.'*  and  it  was  held  that  these  words  would  pass 
real  as  well  as  personal  property,  where  from  other  parts  of 
the  will  it  appeared  that  the  testator  had  applied  the  words 
property  and  effects  to  real  estate.  In  Hunter  v.  Brooman  (b) 
a  devise  of  "  all  I  am  worth,"  which  can  mean  no  more 
than  ''  all  my  property,"  was  held  to  include  realty.  In 
(tf)  1 1  East,  290.  (h)  1  Bro.  Ch.  Ca.  437, 
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the  preaent  case^  therefore,  the  devise  is  sufficieat  to  paes        laar. 

the  realty  to  the  wife  for  life  by  force  of  the  word  *'  effects."      ^"^^''*W 

This  is  the  necessary  conclusion  if  any  operation  is  to  be  «. 

given  to  the  clause  of  the  will  which  follows,  bequeathing        Bvrik 

the  freehold  estate  to  the  four  persons  after  named.     Th^ 

bequest  of  20/.  to  the  son  M^iUitun  cannot  control  this  con- 

struction,  because  it  clearly  means  no  more  than  that  he 

shall  have  that  sum  extra  his  share  of  the  personalty,  if  any 

should  be  left*     The  devise  to  the  wife  will  be  inoperative* 

if  it  be  not  held  that  she  took  for  life  with  remainder  to  the 

four  persons  afterwards  named.     [Bjajfleiff  J*  Suppose  the 

estate  does  not  go  to  the  wife  at  all?]     Then  the  freehold 

is  undisposed  of.    [Bayley,  J.  May  he  not  have  given  all 

fais  personal  effects  to  his  wife  and. his.  freehold  estate  to 

his  children  i     He  says,  "  I  give  the  whole  of  my  effects  to 

my  wife  for  life ;  and  the  freehold  estate  which  I  now  enjoy 

I  give  to  my  children.]    There  was  an  adverse  possession 

in  the  wife  until  her.  death.     The  devise  to  the  wife  for 

life  shews  that  he  intended  to  give  the  remainder  in  fee  ta 

come  into  possession  after  her  death,  for  otherwise  the  will 

would  be. inconsistent. 

C.  Cressv^lt,  contrji.  It  is  not  necessary  in  this  case  to 
dispute  whether  the  word  '*  effects"  is  sufficient  to  pass 
real  estate.  .All  that  it  is  necessary  to  shew  is  that  this  wtH 
is  incapable  of  the  construction  contended  for  on  the  other 
side.  The  true  rule  in  construing  wills  apparently  insens^< 
hie,  is. well  laid  down  by  Lord  Kenyan  in  Lane  v.  Earl  Sian-^. 
hope  (a),  where  that  learned  judge  says, "  It  is  our  duty  m^ 
construing  a  will  to  give  effect  .to  the  devisor's  intenUon  «» 
fiur  as  we  can  consistently  with  the  rules  of  law,  not  conjec- 
turing but,expouoding  his  will  from  the  words  used."  Tfaia 
rule  was  afterwards  mentioned  with  great  approbation  by  Lord 
PtdoH  in  Thompson  v.  Lady  Lawley  (b).  Now  expounding, 
this  will  by  that  rule,  it  will  be.  found  that  the  construction 
oh  the  4>thar  side  cannot  be  supported.     At  all  events,  if  it 

(•)  6  T.  B.  362.  (b)  2  B.  &  P.  308. 
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can  be  shewn  that  the  will  is  so  insensible  as  to  be  capable 
of  several  different  interpretations,  then  it  will  be  void  for 
uncertainty,  and  the  heir  at  law  will  take,  which  will  be  a 
sufficient  answer  to  this  action.  In  the  first  place,  the  tes*^ 
tator  gives  to  his  son  William  90L  without  pointing  out  the 
fund  out  of  which  that  bequest  is  to  come,  nor  does  it 
appear  that  he  had  any  personal  property  applicable  to  the 
payment  of  it.  So  that  if  the  construction  on  the  other 
side  be  correct,  as  the  testator  had  only  real  property, 
William,  who  appears  to  be  a  peculiar  object  of  the  testa- 
tor's bounty,  would  have  less  than  his  brothers  and  sisters* 
Whatever  personal  property  was  left,  the  whole  of  it  was  to 
go  to  the  widow,  and  it  could  not  be  that  the  20/.  was  to 
come  out  of  that  fund.  He  gives  the  whole  of  his  effects 
to  his  wife  during  her  life.  This  must  be  taken  as  a  dis* 
iinct  and  independent  clause.  He  then  goes  on  as  with  a 
new  paragraph  (for  so  it  must  be  taken  to  be  from  the 
language  of  the  bequest  to  the  wife),  '^  Also  the  freehold 
estate  which  I  now  enjoy  I  bequeath  as  follows."  It  id 
manifest  the  testator  could  not  use  the  word  effects  as  de-' 
scriptive  of  his  real  estate^  for  immediately  afterwards  he 
uses  the  term  "  freehold  estate."  He  could  not  use  the 
words  "  eflfects"  and  "  freehold  estate"  in  the  same  line, 
as  meaning  the  same  thing.  Certainly  the  principal  point 
to  be  dedided  is  whether  the  testator  meant  to  make  a  full 
stop  at  the  words  ''  during  her  life."  If  the  words  "  Also 
the  freehold  estate"  &c.  be  taken  as  the  beginning  of  a  new 
sentence,  then  it  is  clear  that  the  testator  did  not  intend  the 
persons  named  to  take  the  estate  itself,  but  that  the  estate 
should  be  sold  and  the  proceeds  divided  amongst  them  in 
''  equal  sums."  Then  what  becomes  of  the  bequest  of  20/« 
to  the  son  William,  who  was  to  have  more  than  any  of  hi» 
sons  i  This  also  shews  that  the  testator  intended  his  free- 
hold to  be  sold.  No  case  precisely  tike  this  is  to  be  found ; 
but  as  far  as  oile  man's  nonsense  can  be  scanned  by 
another's  the  case  of  Thomas  Hyde  v.  James  Hyde  (a)  is 
(a)  Coram  the  Vice  Chancellor  in  1819,  but  not  reported. 
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soDieUiing  amlogous  to  this.  There  the  testator  devised  I89r. 
an  estate  to  his  two  sons,  in  trust  for  several  grandchildren, 
"  share  and  share  alike,  and  to  be  paid  each  of  them  their 
shares,  as  thej  shall  attain  the  age  of  twentj-one  years  ;*' 
and  it  Mfas  held  that  this  was  a  devise  in  trust  to  sell.  It 
being  impossible,  however,  to  give  a  safe  and  consistent 
construction  to  the  present  will,  it  must  be  treated  as  void, 
and  the  estate  will  descend  to  the  heir  at  law.  Such  a  con* 
struction  will  entitle  the  defendant  to  judgment  on  this 
ejectment.  Unless  the  Court  decides  that  the  estate  was 
devised  to  the  wife  for  life,  and  then  to  the  children  in  trust 
to  sell,  and  divide  the  proceeds  amongst  them,  it  is  impos^ 
sible  to  deal  with  the  will  on  account  of  its  uncertainty. 

Aldersofif  in  reply.  The  whole  contents  of  the  will  shew 
that  the  son  William  was  to  derive  no  benefit  from  the 
devise  of  the  real  estate,  because  he  is  not  named  as  one  of 
the  four  persons  specified  as  takers.  It  is  true  that  he  is  to 
receive  90L  more  than  the  other  sons ;  but  the  devise  of  the 
real  estate  is  to  four  persons  by  name,  two  of  whom  are  his 
other  sons,  one  a  daughter,  and  the  last  a  person  who  is 
neither  son  or  daughter  of  the  testator.  Assuming  the 
argument  on  the  other  side  to  be  viell  founded,  that  the 
estate  was  to  be  sold,  still  the  four  devisees  would  be  en- 
titled each  to  an  equal  share  of  the  proceeds,  and  they  are 
th«  persons  to  sell.  If  a  real  estate  is  devised  to  be  sold 
for  payment  of  debts,  and  the  person  to  sell  is  not  named; 
as  the  proceeds  are  to  pass  through  the  hands  of  the  exe- 
cutors, they  are  the  persons  to  sell,  Bentham  v.  Wiltshire  {a). 
Shepherd's  Touchstone,  p.  43.  [Bayley,  J.  Out  of  what 
fund  is  the  son  William*  s  20/.  to  come?]  Out  of  the  testa-' 
tor's  personal  estate,  if  any,  for  it  is  clear  that  the  real  estate 
is  to  be  divided  in  equal  sums  amongst  the  four  persons 
named  in  the  devise. 

Abbott,  C.  J.. — It  certainly  is  not  very  easy  to  say  out 

'-■■'■  (fl)  4Maddox,  44. 
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of  what  fund  tbe  testator's  son  William  was  to  have  20^ 
iQore  than  his  other  sons.  There  is  great  difficulty  in 
making  that  out.  Possibly  there  may  have  been  personalty 
sufficient  to  satisfy  that  bequest.  It  is  suggested  in  argu- 
nsent,  that  he  was  probably  to  receive  it  out  of  the  proceeds 
of  the  real  estate  when  sold ;  but  I  think  we  cannot  connect 
the  clause  giving  20/.  to  William  with  the  clause  giving  the 
freehold  estate,  not  to  William  and  other  sons,  but  to  two 
sons  named  James  and  John,  and  to  a  daughter  Ann,  and 
to  a  fourth  person  named  Bridget  Bum,  otherwise  New^ 
biguti,  which  last  was  neither  a  son  or  a  daughter  of  the 
testator.  It  is,  however,  unnecessary  to  decide  that  point. 
Neither  is  it  necessary  to  decide  whether  the  estate  in  land 
was  given  to  the  wife  for  life,  for  no  question  turns  upon 
that,  she  having  actually  enjoyed  the  estate  for  her  life.  I 
am  of  opinion  that  unless  we  disconnect  the  words  **  also 
the  freehold  estate  which  I  now  enjoy,"  from  the  previous 
words  of  the  devise  to  the  wife,  there  will  be  no  subject* 
matter  on  which  the  subsequent  part  of  the  will  could 
operate.  It  will  then  run  thus,  "  also  the  freehold  estate 
which  I  now  enjoy  I  bequeath  as.  follows :  Ann  Bum,  my 
daughter,  James.  Burn  and  John  Bum  my  sons,  likewise 
Bridget  Bum,  otherwise  Newbigun,  all  the  last  mentioned 
names  to  be  equal  sums,  whatever  it  may  amount  to,  except 
any  of  the  aforesaid  should  die  or  be  deceased,  then  their 
shares  to  be  equally  divided  among  the  other  that  is  sur- 
viving.'* In  order  to  give  some  sense  to  these  words,  to 
supply  some  object,  some  matter  of  gift  to  the  four  persons 
here  named,  it  seems  to  me  that  we  must  connect  with 
them  the  words  "  also  the  freehold  estate  vfhkh  1  now. 
enjoy,"  and  say  that  the  testator  has  given  his  freehold 
estate  to  these  four  persons  for  their  equal  advantage  with 
benefit  of  survivorship.  That  being  so,  I  think  we  most 
also  say  that  those  who  were  to  have  the  benefit  of  the  land- 
were  the  proper  persons  to  sell  it  and  make  an  equal 
division  of  the  proceeds,  the  will  being  silent  as  to  the  time 
and  mode  of  sale.    It,  therefore,  follows  that  as  the  estate 
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has  not  in  hct  been  sold,  the  lesson  of  the  phiintiff  are        ^^^'^ 
entitled  to  maintain  ejectment  for  an  undivided  one-fourth«  jg^^ 


Bayley,  J. — I  think  that  the  gift  to  the  son  James  of 
£0/«»  when  taken  in  connexion  with  the  gift  to  the  wife  of  the 
whole  of  the  testator's  effects,  may  fairly  raise  an  inference 
that  there  was  personal  estate  sufficient  to  give  William  201. 
more  than  any  of  the  testator's  other  sons.  He  then  goes 
on,  "  and  likewise  unto  Ann  Bum,  my  wife,  the  whole  of 
my  effects  during  her  life/'  Stopping  there,  the  gift  of  20/. 
to  James  may  be  considered  as  a  charge  upon  the  personal 
estate  only ;  for  I  cannot  think  the  latter  clause  of  the  will« 
giving  the  freehold  estate  to  four  persons  by  name,  would 
be  subject  to  the  charge  of  satisfying  his  legacy.  It  could 
only  be  a  charge  upon  the  personalty.  Then,  when  the 
testator  gives  the  whole  of  his  effects  to  his  wife  during  her 
life,  it  seems  that  the  testator  there  came  to  a  termination 
of  the  sentence.  He  says, ''  during  life."  That  is  a  spe- 
cification of  the  period  of  time  during  which  she  is  to  hold, 
and  there,  as  it  appears  to  me,  the  gift  to  the  wife  ceases, 
and  that  nothing  more  than  effects  were  given  to  her.  lit 
all  reasonable  construction,  when  a  testator  concludes  a  gift 
in  such  words,  the  presumption  is,  that  he  there  means  to 
end  the  gift,  and  give  no  more  to  the  object  of  his  bounty 
thus  mentioned.  I  think  the  word  *'  also"  may  here  be 
read  as  ''  item,"  which  is  the  commencement  of  a  new 
devise,  according  to  the  general  rules.  If  so,  then  the  free- 
hold estate  is  by  a  new  clause  devised  to  the  four  persons 
afterwards  named,  as  joint  tenants  or  tenants  in  common  ; 
whether  one  or  the  other  is  immaterial  to  the  present  case, 
I  think  the  words  "  whatever  it  may  amount  to,"  shew 
clearly  that  these  persons  were  to  take  the  freehold  estate, 
for  to  nothing  else  can  those  words  refer. 

HoLROYDi  J* — I  think  that  the  devise  to  the  son  Wil^ 
Uam  of  20/.  more  than  to  the  other  sons  was  a  charge  up^on 
the  personal  estate*     I  am  also  of  opinion  that  the  devise 


Boas* 
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1*897.  in  the  last  clause  was  of  the  freehold  to  the  four  persons 
therein  named ;  and  that  whether  the  estate  it«elf  was  to  be 
divided  or  whether  it  was  to  be  sold  and  the  proceeds 
divided^  it  was  equally  a  devise  to  tbem«  I,  therefore* 
think  the  lessor  of  the  plaintiff  is  entitled  to  the  one-fourth 
part  which  she  now  claims  (a)* 
.    .  Postea  to  the  plaintiff. 

(fl)  UUledakf  J.  was  at  the  Old  Bailey. 


Stephen  Ford  v.  Henry  Woodham  Tilet. 

A,  agrees  with  JL HIS  was  an  action  of  assumpsit  for  the  breach  of  an 
latter  a^ease^  agreement  to  grant  a  lease  of  a  house  and  premises  called 
of  a  house  as  the  King's  Head,  situate  in  Bartlett  Street,  in  the  city  of 
comes  pos-  Sath,  Plea^  the»general  issue.  At  the  trial  before  Park,  J. 
sewed  thereof,  ^j  |j,g  ig^^j  l^f^f  assizes  for  the  county  of  Gloucester,  a 
to  bear  date      -        .  -       •     ^  .     *«.  />  i  • 

from  the  filst    verdict  was  found  for  the  plamtiit,  damages  £300,  the  esti- 

iB^foHbur-  ™*^®^  ^**"®  ^f  ^'^®  lease,  with  liberty  to  the  defendant  to 
teenortwenty-  move  to  enter  a  nonsuit,  on  the  ground  that  the  action  was 
the  date  of  the  (^cought  too  soon,  or  to  have  a  new  trial  on  the  ground  that 
agreement  the   the  damages  were  excessive.     In  Easter  term  last  a  rule 

house  was  *   *    ^  t  i  i  »  r  rtr     n 

under  a  lease    >Hsi  for  that  purpose  was  granted  on  the  motion  of  vV.  h. 

which  would  J^aunton,  Cause  was  shewn  in  Trinitu  vacation  at  the 
not  expire  till      ,    ,  . 

AUdtummer,      sittings  before  Bay  ley,  Holroyd,  and  Littledale,  J  usUcen,  by 

estate  be1n?in  C'flwpie//.  Ludlow  was  heard  in  support  of  the  rule,  and 
trustees,  first,    the  Court  having  taken  time  to  advise  upon  the  case,  judg- 

anlTi^ondly,  »nent  Was  now  delivered  by 
to  pay  an  an- 
nuity to  T.  and  .  ▼       mi  •  »    ^         \      ^ 
subject  thereto       Bayley,  J. — This  case  came  before  the  Court  upon  a 

to  the  use  of     niotion  to  enter  a  nonsuit.     It  was  an  aetion  for  breach  of 

A,  II  he  at-  ^     , 

tained  twenty-  an  agreement  to  grant  the  plaintiiF  a  lease.    The  agreement, 

four.    JnJune, 

1835,  after  A.  had  attained  twenty-four,  but  before  the  out-standing  lease  bad  enpired, 

he  and  the  trustees  joined  in  a  fresh  lease  to  C.  for  twenty-three  years:  Held,  that 

A,  was  liable  to* an  action  before  the  expiration  of  the  lease,  which  would  not  be  out 

until  Midtummerf  1837;  but  that  the  measure  of  damages  would  only  be  the  value  of  a 

lease  for  so  much  of  tlie  term  as  upon  a  calculation  of  the  probable  period  of  the  annui- 

unt's  death  would  be  likely  to  be  subsisting  at  the  arrival  of  that  period. 
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dated  die  3d  of  January,  18£4y  was,  that  the  defendant  lBt7. 
ahottldy  at  the  plaintiff's  expense,  with  all  possible  speed  p^^^ 
after  he  should  become  possessed  of  or  in  possession  of  a  v* 

certain  public  house»  execute  a  lease  thereof,  and  also  of 
a  furnace  which  stood  upon  the  premises,  from  the  91st  of 
December^  1825,  for  fourteen  or  twenty-one  years,  if  re<^ 
quired  by  the  plaintiff,  at  the  yearly  rent  of  c£l05.  It  also 
bound  the  defendant  to  put  the  premises  in  good  and  tenant- 
able  repair,  and  to  keep  the  roof  in  repair,  and  allow  the 
w^ter  rents;  and  he  was  to  have,  as  the  consideration,  «£5 
dowui  and  <£lOO  on  the  signing  of  the  lease.  The  agree- 
ment also  stipulated  that  if  either  party  ran  from  the  agree- 
ment, or  did  any  thing  to  prevent  the  lease  from  being  exe- 
cuted by  all  necessary  parties,  he  should  forfeit  <£200. 
The  declaration  contained  three  counts,  the  first  and  second 
generally  upon  the  agreement,  the  third  for  the  penalty. 
None  of  them  stated  that  the  defendant  had  been  either 
possessed  or  in  possession,  but  the  first  stated  that  the  de-* 
fendant  might  have  been  possessed,  but  that  be  fraudulently  ' 

prevented  himself  from  becoming  possessed,  and  deceitfully 
refused  to  take  possession.  The  second  stated  that  he 
neglected  to  execute  the  lease,  and  ran  from  the  agreement, 
and  prevented  the  agreement  from  being  executed  by  the 
necessary  parties.  The  third  was  generally  that  be  had  rutf 
from  the  agreement,  and  no  lease  had  been  executed.  It 
appeared  in  evidence  on  the  trial,  that  at  the  time  of  the 
agreeilient  the  house  was  let  upon  a  lease  which  would  not 
expire  till  Midsummer,  1 827>  and  that  the  legal  estate  was 
vested  in  trustees  in  trust,  by  lease  or  mortgage,  to  raise 
money  to  pay  debts  (which  money  was  not  wanted),  and 
then  in  trust  to  receive  and  pay  to  Betty  Tyler  £25  per 
annum  for  her  life,  with  powers  to  her  of  entry  and  distress, 
and  subject  thereto  (and  to  the  lease  or  mortgage,  if  any,  ia' 
raise  money  to  pay  debts)  to  the  use  of  the  defendant,  if  h^ 
attained  the  age  of  twenty-four  years.  On  the  24th  of 
Jun^,  \S25f  after  the  defendant  had  attained  twenty-four/ 
the  defendant .  and  the  trustees  joined  in  a  new  leasd  to' 
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l«3/s  M^sarA*.  ^iJiu  Aod  Co.  in  whou  die  former  lease  was  vestedi 
for.tweotynthreeii^i^ars.from  Xhe-^Qth  of  September^  1S£5, 
and  it  was  for.  Usi. concurrence  in  this  lease  that  the  action 
TiLEY.  ^33  btought«;.it  was  objected  at  the  iiialyand  the  question 
Ifiras  sayedi  whether  the  action  was  not  premature,  on  the 
grouod thai;  the. lease,  which  wa»in  esse  at  the  time  of  the 
agri^Qqnent,  would  not  have  expired  until  1627^  and  waa  atill^ 
as  to  th0ii9,  partiea,  to  be  deemed  as  a  sobsisting  lease;  but 
though  we.  are  satisfied  that  that  lease  isy  as.  between  theses 
pa|-ties,  .tP  b(^  considered. as  subsisting,  aiid  that  the  de^ 
fe|ic)ant  p^pnot'bitberto  have  been  taken  to  have  been  po»« 
ses8ed>  and  has  never  had  a  rigbt  to  have  the  possession,  w« 
are  of  opinion  that  the  action  is  maintainable;  because  bjp 
thi^.  lease  of  Juntf  IB25,  the  defendant  lias  given  up  his  right 
to. have  the  possession,  and  has  put  it  out  of  his  power,  so 
long  as  the  lease  of  June,  ia25,.subsists>  to  grant  the  leaa« 
he  stipulated  to  graAt.  It  is  very  triie  the  defendant  may 
obtain  a;  surrender  of  that  lea^e  before  Midsummer^  leWyi 
and.theUili^e will  be inii  condition  to. grant  the  lease  be.sti«. 
pulated  to  grant;  but  the  obtainmg  such  a  sncrender'ia  not 
to  be  Qxpected,  jand  the  authorities  are,  that  where  i  pmtf 
^a<»  disabled;bimaeirfnimcmaking  ah  estate  he  bas  etipu4aled{ 
to  makq  at  a  futiu-e.  day,.by  making  an  inconsistent  coin: 
veypdce  of.that.estaie^he  is  oonaidered  as  guilty  of  a  breach- 
of  his  stipulation,  and  is  liable  to  be  sued  before  such  day 
arrives.  In  1  BoU.  Abr.  248,  pt.  1,  (8  Vin.  225,)  it  is  saidi 
<f  If  a. day  he  limited  to  perforrti  a  condition,  if  the  obligor' 
once  disables  himself  to  perform  it,  though  he  be  enabled- 
again  before  the  day»  yet  the  condition  is  broken^  at  if  ttie^ 
condition  be  to  enfeoff  another,  before  Miehuelmas:  if; 
before,  the  feast*  be. enfeoff  another,  though  he  afiter  re-pur* 
obasfls,  yet, he, cannot  perform  the  condition;"  and  he  citea 
21  Edw.  4,'  55,  where. Cio/ce,  who  waa  then  one  of  the  Jii8« 
tices.of  C«  B.,  so  lays  it  down.  The  same  may  be  Collected* 
from  Co*  Idtt.  22  i  bw,  wherey  upon  a  feoffment  on  bondition' 
to  rerenfeoffy  on.pqsment  of  a  certain  sum  by  the  feoffor^or- 
bis  Mm  before:  a  certain  day,  a  disfinetioit  t»  taken  between ' 
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c  ditabiKty  in  the  interim  on  the  part  of  the  feoffor  or  his        int. 
heirs,  and  a  disability  on  the  part  of  the  feoffee,  a  remoyal      ^'''^ 
of  the  disability  before  the  day  from  the  feoffors  or  his  «. 

heirs  entitling  them  to  require  a  re-enfeofiinent,  and  the  ^^^' 
removal  from  the  feoffee  being  tio  saving  to  him  of  the  con- 
Mqiiences  of  a  breach ;  and  Lord  Coke  adopts  Littleton's 
reason,  *'  maintenant,  by  disability  of  the  feoffee,  the  condi- 
tion iff  broken,  and  the  feoffor  may  enter."  Now  if  the 
feoffment  of  a  stranger  before  the  day  be  a  breach  of  a  con- 
dition to  enfeoff  /.  S.  at  a  given  day,  the  granting  of  a  lease 
to  a  stranger  before  the  day  will  be  the  breach  of  a  contract 
to  grant  a  lease  to  /•  S.  at  a  given  day,  and,  a  fortiori^  will 
it  be  a  breach  so  long  as  the  lease  to  such  stranger  remains 
in  force.  In  this  case,  therefore,  where  the  defendant  has 
contracted  to  grant  the  plaintiff  a  lease  as  soon  as  he  is  pos- 
sessed or  in  possession,  and  he  will  be  entitled  to  the  pos- 
session as  soon  after  Midsummer,  1 827,  as  Betty  Tyler,  the 
annuitant,  shall  die,  and  he  has  created  a  present  disability 
in  himself  to  grant  such  lease,  if  Betty  Tyler  shall  die  before 
the  term  to  have  been  inserted  in  such  lease  would  have 
expired,  we  are  of  opinion  that  the  defendant's  contract  was 
broken  by  his  joining  in  the  lease  of  1 B25,  and,  therefore, 
the  rule  for  a  nonsuit  cannot  be  made  absolute.  It  appears 
to  us,  however,  that  the  damages,  to  the  extent  to  which 
they  have  been  given,  cannot  be  supported;  and  we  think 
(unless  the  parties  can  agree)  that  there  ought  to  be  a  neW 
trial,  that  the  rule  by  which  the  damages  should  be  regulated 
may  be  more  distinctly  laid  down  to  the  jury.  The  da- 
mages on  the  first  count  certainly  cannot  be  supported;  for 
that  is  founded  upon  the  supposition  that  the  defendant 
night  have  been  possessed  if  he  would ;  whereas,  without 
the  consent  of  the  trustees,  he  had  no  right  at  law  to  possess 
himself  until-  Miebummer,  1627,  and  the  death  of  Betty 
Tyler,  The  second  or  third  comfits  may  be  supported  in 
respect  of  that  part  of  them  which  charges  that  the  de* 
fondant  has^  run  from  his  agreement,  because  we  thkik  his 
destroying  his  claim  of  the  right  of  possession  is  running 
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18^;  from  his  agreement;  but  then  the  measure  of  damages 
should  be,  not  the  value  of  a  lease  of  fourteen  or  tweQty<>diie 
years  from  December,  1625,  but  the  value  of  a  lease  for  so 
much  of  that  term  as,  upon  a  calculation  of  the  probabUiCy 
of  the  period  of  Betti/  Tyler's  death,  would  be  likely  to  be 
subsisting  at  the  arrival  of  that  period.  The  rule  for  a  new 
trial  must,  therefore,  be  made  absolute. 

Rule  absolute. 


The  Earl  of  Falmouth  v.  Penrose. 

Claim  for  ASSUMPSIT  to  try  the  right  of  the  plaintiff  to  have  the 

the  use  of  a^*^  second  best  fish  out  of  the  cargoes  of  all  fishing-boats  land*-, 

capstan  and  ing  in  a  certain  cove  called  Senn  Cove,  in  the  county  of 

drawing  fish-  Cornwall,  in  respect  of  an  alleged  immemorial  obligation  to 

ing-boats  upon  j^^ep  up  a  capstan  and  rope  there  for  the  purpose  of  hauling 

tno  Dcacb  out  

of  the  sea.       the  fishing-boats  out  of  the  sea.     The  declaration  contained 

^'*^S^*r"*  T'  t^^'^^y^cig''^  counts.  There  were  several  special  counts,  in 
the  fish  so  which  it  was  alleged  that  the  plaintiff  was  entitled  to  the 
c  aim    .  second  best  fish  of  all  sorts  of  fish.    The  declaration  also 

contained  several  indebitatus  counts  for  fish  generally.  The 
twenty-fourth  count  stated  that  the  defendant  was  indebted 
to  the  plaintiff  for  divers  other  fish,  to  wit,  one  hundred  fish 
of  great  value,  to  wit,  of  the  value  of  «£lO,  for  divers  other 
tolls  or  dues,  due  and  of  right  payable  from  the  defendant 
to  the  plaintiff,  for  and  in  respect  of  the  defendant's  having 
before  then  used  and  enjoyed,  and  having  had  the  liberty 
and  privilege  of  using  and  enjoying  divers  capstans,  ma- 
chines, windlasses,  and  ropes  of  the  said  plaintiff,  to  haul 
and  assist  in  the  hauling  of  divers  boats  of  the  defendant, 
and  of  divers  other  boats  which  the  defendant  had  used«  on 
to  the  beach,  to  wit,  at,  &c.  in  the  county  aforesaid ;  and 
being  so  indebted,  promised  to  pay,  8cc«  upon  request.  The 
defendant  pleaded  the  general  issue.  At  the  trial  before 
Gaselee,  J.  at  the  last  Summer  assizes  for  the  county  of 
Cornwall^  it  appeared  in  evidrace  that  it  was  usual  for  the 
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owner  of  every  fishing-boat  landing  his  cargo  by  the  help         1827. 
of  the  capstan,  WHidlass,  and  rope  provided  by  the  plaintiff     ^^^n^^^  • 
in  Senn  Cove,  to  select  a  fish  for  himself,  and  for  the  plain-     Falmouth 
tiff's  agent  then  to  select  another  fish,  which  fish,  when  so      *>    ^'   ' 
selected,  was  rendered  to  the  plaintiff.     The  evidence  was 
contradictory  as  to  the  point,  whether  the  custom  had  been 
to  render  the  second  best  fish  of  all  sorts,  or  only  the 
second  best  fish  of  all  sorts,  pilchards   excepted.      This 
question  went   to  the  jury  upon  the  evidence,  and  they 
found  the  custom  to  have  been  to  render  the  second  best 
fish  of  all  sorts,  with  the  exception  of  pilchards.   .  In  the 
course  of  the  trial  the  learned  judge  rejected  the  evidence 
of  a  fisherman  of  Senn  Cove,  on  the  ground  of  his  alleged 
interest  in  the  result  of  the  cause.     A  verdict  was  ulti- 
mately found  for  the  plaintiff  on  the  indebitatus  counts,  btit 
the  learned  judge  gave  leave  to  move  to  enter  a  nonsuit,  if 
the  Court  should  be  of  opinion  that  the  evidence  did  not 
support  those  counts.     In  Michaelmas  term  a  rule  nisi  was 
granted  to  enter  a  nonsuit,  or  have  a  new  trial,  on  the 
ground  of  the  rejection  of  evidence. 

R.  Bayty  and  Carter  now  shewed  cause.  It  will  be 
objected  on  the  other  side  that  indebitatus  assumpsit  will 
not  fie  for  tolls  of  fish,  in  respect  of  the  use  of  the  capstan 
and  rope.  [Bayley,  J.  The  word  ''  indebted"  may  not  of 
necessity  mean  indebted  for  a  money  debt].  Indebitatus 
assumpsit  will  no'doubt  lie  for  all  sorts  of  personal  chattels. 
It  would  be  an  absurd  refinement  to  draw  any  distinction 
between  money  and  goods  for  this  purpose.  There  are 
express  authorities  to  shew  that  debt  will  lie  for  chattels, 
and  if  so,  it  is  equally  clear  that  indebitatus  assumpsit  will 
lie  in  respect  of  any  parol  contract  upon  which  debt  lies;* 
Fitzherb.  N.  B.  119  H.;  Com.  Dig.  Tit.  Debt  {A.  5). 
Debt  lies  though  the  lease  be  rendering  corn  or  other  col- 
lateral thing;  1  Roll.  591, 1.  SO;  4  Leo.  46;  3  Leo.  260; 
and  Crawford  v.  Whittal{a),  and  The  Mayor  of  Reading  v. 
(«)  Doagl.  4,  (n.)  1. 

VOL.  IX.  H  II 


CASES  IN  THE  KINGS    BENCH, 

Clark  (a),  are  authorities  to  shew  that  indebitatus  assumpsit 
The  Earl  of    ^^U  '^^  ^n  a  contract  on  which  debt  would  lie.     If  there 
Falmouth     ^.g^e  any  objection  to  the  form  of  the  declaration^  tlie  de- 
Penrosb.      fendant  should  have  demurred  and  not  pleaded  and  gone  to 
trial.    Then,  as  to  the  motion  for  a  new  trial,  on  the  ground 
that  the  learned  judge  rejected  the  evidence  of  one  of  the 
fishermen,  it  is  quite  clear  that  on  the  issue  between  these 
parties  he  was  interested,  as  one  of  the  body  of  fishermen 
frequenting  Semi  Cove,  in  defeating  the  right  set  up  by  the 
plaintiff;    Rhodes    v.    Ainsworth{b),   Clanricard  v.  Den- 
ton {c\    Company  of  Carpenters  in  Shrewsbury  v.  Hay- 
warded). 

C,  F.  Williams  and  Halcomb,  contr^.  Here  the  plaintiff 
claims  fish  generally,  and  not  so  many  fish  specifically,  and 
therefore  indebitatus  assumpsit  will  not  lie.  Assuming  that 
indebitatus  assumpsit  will  lie  generally  for  fish,  upon  a 
proper  consideration  to  support  the  promise,  still,  in  this 
case,  the  evidence  did  not  support  the  counts  upon  which 
the  verdict  of  the  jury,  was  founded.  Those  counts  rest 
upon  a  claim  of  so  many  fish  generally  for  tolls.  The  true 
ground  of  claim  was  for  certain  specific  fish;  for  the  evi- 
dence was,  that  when  the  owner  of  a  fishing-boat  landed 
his  cargo  at  Senn  Cove,  the  practice  was  for  him  to  select 
a  fish  for  himself,  and  then  for  the  plaintiff  or  his  agent  to 
select  another  to  be  delivered  to  the  plaintiff;  so  that  if 
the  plaintiff  has  any  right  of  action  he  has  mistaken  his 
remedy.  This  being  a  fatal  objection,  there  is  no  necessity 
for  deciding  the  point  as  to  the  rejection  of  evidence* 

At  fir^t  the  Court  was  inclined  to  think  that  the  twenty- 
fourth  count  was  free  from  objection  and  supported  by  the 
evidence,  but  next  day,  upon  consideration, 

Bayley,  J.  said : — We  are  of  opinion  that  there  mjust  be 
a  nonsuit  entered.  The  substantial  point  fpr  our  determi- 
natioit  is  whether  the  plaintiff  in  this  case  can  recover  upon 

(a)  4  B.  &  A.  268.  (r)  lGwill.360;  1  PhiU.  Ev.5*. 

(6)  1  B.&A.87.  .   (d)  DourI.373. 


Falmouth 

V. 

Pbkrosb. 
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a  general  indebitatus  count.  It  appears  to  nie  that  in  form  l^^^- 
the  twenty-fourth  count  is  free  from  objection^  and  that  if  j^^  ^^^  ^^ 
the  evidence  supported  it^  the  plaintiff  would  have  been  en- 
titled to  recover.  That  count  states,  that  the  defendant  was 
indebted  to  the  plaintiff  in  divers,  to  wit,  100  fish,  of  the 
value  of  <£lO,  for  divers  tolls  or  dues,  due  and  of  right 
payable  from  the  defendant  to  the  plaintiff,  for  and  in  re- 
spect of  the  defendant's  having  before  then  used  and  en- 
joyed, and  having  had  the  liberty  and  privilege  of  using  and 
enjoying,  divers  capstans,  machines,  windlasses,  and  ropes  of 
the  plaintiff,  to  haul  and  assist  in  the  hauling  of  divers  boats 
of  the  defendant,  and  of  divers  other  boats  which  the  de- 
fendant had  used,  on  to  the  beach,  to  wit,&c.  in  the  county 
aforesaid,  and  being  so  indebted,  the  defendant,  in  considera- 
tion thereof,  undertook  and  faithfully  promised  to  pay  him 
the  said  plaintiff  the  said  last-mentioned  fish  when  he  the 
said  defendant  should  be  thereunto  requested."  Now  the 
authorities  cited  in  argument  go  to  shew  that  debt  will  lie 
for  a  chattel.  If  so,  we  see  no  reason  why  assumpsit  wiU 
not  also  lie,  but  then  the  promise  as  well  as  the  considera^ 
tion  must  be  proved.  Was  there  evidence  in  this  case  to 
support  the  indebitatus  counts?  According  to  the  evidence, 
it  appears  to  have  been  the  custom  for  the  plaintiff  or  his 
agent  to  select  his  fish,  and  that  selection  being  made,  the 
same  was  rendered  to  him.  If,  therefore,  the  defendant 
had  refused  to  render  the  fish  so  selected,  or  had  refused  to 
let  the  plaintiff  select  one,  he  might  have  maintained  a 
special  action  on  the  case  for  damages ;  but  there  was  no 
legal  liability  on  the  part  of  the  defendant  to  pay  any  given 
fish  to  the  plaintiff  before  selection,  and,  consequently,  no 
promise  is  implied  by  law  on  his  part  to  do  so.  The  plain- 
tiff, therefore,  has  failed  to  prove  any  promise  or  assumpsit 
on  the  part  of  the  defendant  to  render  fish  generally.  The 
Rile  nisi  for  a  nonsuit  must  therefore  be  made  absolute. 

HoLROYD,  J.  and  Littleoale,  J.  were  of  the  same 
opinion. 


Rule  absolute. 


11  H  2 


CASES  IN  THE  KING's  BENCH, 


H.  R.  Colling,  Gent,  one,  &c.  v.  R.  H.Treweek. 

On  the  trial  of  ASSUMPSIT  for  an  attorney's  bill.     Plea,  the  general 
an  action  for     .  *       i  •  •   .    ^         r  •    i    i   >      t  i      i        o 

an  attorney's     I3sue.     iit  the  trial  before  Lttileaaie,  J,  at  the  last  oti/n- 

bill  It  IS  not      ^^^   assizes    for    the   county   of  Devon,   the   cause   was 
necessary  to  .     .  '        . 

prove  notice  to  undefended.      In   support  of  the  plaintiff's  case   it  was 

EiUddfvered    Proved  that  in  pursuance  of  the  statute  2  Geo.  2,  c.  23, 

before  action    s.  23,  a  copy  of  the  bill,  signed  by  the  plaintiff,  was  duly 

sufficient  to      delivered  to  the  defendant  one  month  before  action  brought. 

giyeanexa-      jJq  notice,  however,  had  been  served  on  the  defendant  to 

rained  copy  in  i  •  i  •  rr. 

evidence.        ^produce  the  bill  so  delivered.     The  witness  produced  a 

paper  purporting  to  be  a  copy  of  the  bill  so  delivered, 
.which  he  swore  to  be  an  exact  copy  in  his  own  hand- 
writing, made  at  the  time  the  original  was  made.  This 
copy  was  not  signed  by  the  plaintiff,  but  his  signature  bad 
been  copied  by  the  clerk.  The  plaintiff  then  offered  to 
sign  the  copy  in  Court,  but  the  learned  judge  was  of  opi- 
i:iion  that  this  was  not  sufficient  to  dispense  with  the  notice 
to  produce  the  original  bill  delivered  to  the  defendant,  and 
that  the  copy  produced  was  no  evidence  of  a  bill  signed  by 
the  plaintiff  having  been  delivered  to  the  defendant  in  pur- 
suance of  the  statute.  Evidence  was  then  given  of  the 
retainer  and  employment  of  the  plaintiff  by  the  defendant  as 
an  attorney,  and  that  the  business  done,  which  was  the 
subject  of  this  action,  was  charged  for  at  a  reasonable 
amount.  The  learned  judge,  however,  thought  that  the 
requisites  of  the  statute  had  not  been  complied  with,  and 
directed  a  nonsuit,  with  leave  to  move  to  set  the  lionsuit 
aside,  and  enter  a  verdict  for  10/.  Os.  Id,,  the  amount 
proved.  In  Michaelmas  term,  Wright  obtained  a  rule  nisi 
for  that  purpose,  on  two  grounds,  first,  that  the  bill  deli- 
vered to  the  defendant  was  a  notice  to  him  of  the  amount 
of  the  plaintiff's  demand,  and  of  his  intention  to  enforce 
payment  by  action,  unless  the  defendant  had  the  bill  taxed ; 
and,  secondly,  that  assuming  it  not  to  be  a  notice,  it  was 
competent  to   the  plaintiff  at  the  trial  to  sign  the  copy 


HILARY  TERM,  VII  AND  VIII  GEO.  IV.  457 

then  produced,  and  thereby  to  make  it  a  duplicate  ori-        18S7. 
ginal,  and  he  cited  Ex  parte  Weston  (a),  Ex  parte  TitUy  (A), 
Ex  parte  Bury(jc),  Anderson  v.  May  (d),  and  Kine  v.  Beau- 
mont (e). 

•  Carter  and  Tucker  now  shewed  cause.  This  case  involves 
a  simple  point  of  practice  as  to  the  proof  of  the  delivery  of 
an  attorney's  bill.  The  plaintiff  had  given  notice  to  the 
defendant  to  produce  the  bill  delivered  to  him  before  action 
brought.  That  bill  not  being  produced,  the  plaintiff's 
clerk  produced  a  paper  which  he  swore  was  a  copy  of  the 
bill  delivered,  but  not  signed  by  the  plaintiff  himself.  [Bay- 
ley,  J.  But  it  was  a  copy  made  at  the  time  the  original  was 
made.]  It  is  true  that  a  duplicate  original  may  be  given  in 
evidence  without  any  notice  to  produce  the  counterpart, 
but  that  is  where  the  duplicate  is  made  at  the  same  time 
with  the  corresponding  instrument.  Now  here  the  copy  of 
the  bill  could  not  be  considered  as  a  duplicate  original,  be- 
cause the  clerk  only  copfed  the  plaintiff's  name ;  it  was  not 
signed  by  the  plaintiff  himself  at  the  time,  which  makes  alt 
the  difference.  Here  the  first  paper  is  signed  by  the  prin- 
ctpal,  the  second  by  the  agent,  therefore  they  are  not 
counterpart  originals.  In  Philipson  v.  Chace{f)f  Lord 
Ellenborough  said,  **  If  there  be  two  contemporary  writings, 
the  counterparts  of  each  other,  one  of  which  is  delivered 
to  the  opposite  party,  and  the  other  preserved,  as  they  may 
both  be  considered  as  originals,  and  they  have  equal  claims 
to  authenticity,  the  one  which  is  preserved  may  be  received 
in  evidence  without  notice  to  produce  the  one  which  was 
delivered ;"  and  he  suggested  that  that  must  be  the  ground 
of  the  decision  in  Ajiderson  v.  May  (g).  In  the  present 
case,  therefore,  the  copy  of  the  bill  could  not  be  received 
without  notice  to  produce  the  original,  it  not  being  a  con* 

.   (a)  1  Maddoz,  75.  (e)  S  B.&  B.  988. 

(6)  2  Rose,  83.  (/)  «  Campb.  110. 

(c)  Buck.  B.  C.  393.  (g)  2  B.  &  P.  237. 
(rf)  3  B.  &  P.  237, 
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1897-w  temporaneous  duplicate  written  and  signed  by  the  plaintiff 
at  the  time  the  original  was  written  and  signed.  Then  could 
the  fact  of  the  plaintiff  signing  the  copy  at  the  time  of  the 
trial  make  it  receivable  without  notice  to  produce  the  ori- 
ginal i  Clearly  not,  for  still  it  was  open  to  the  objection 
that  it  was  not  a  contemporaneous  signature  with  the  ori- 
ginal. Having  failed^  therefore,  to  give  the  best  legal 
evidence  of  his  having  delivered  his  bill  one  month  before 
the  action  was  brought,  the  nonsuit  was  right. 

Wright,  contrd.  There  are  two  points  for  consideration^ 
first,  whether  the  copy  which  was  produced  at  the  trial  was 
that  sort  of  instrument  which  ought  to  have  been  received, 
and  if  not,  secondly,  whether  at  the  time  the  attoraey 
offered  to  make  it  a  duplicate,  it  was  competent  for  him  to 
do  so.  As  to  the  first  point,  the  case  of  Philipson  v.  Cha$e 
is  not  at  all  applicable,  because  there  no  copy  of  the  bill 
was  either  proved  to  have  been  made  or  produced  in  evi* 
dence,  but  the  proof  attempted  to  have  been  given  of  the 
delivery  of  the  bill  was  by  reading  the  items  of  charge  from 
the  plaintiff's  books,  from  which  the  bill  was  stated  to  have 
been  copied.  In  the  present  case,  a  bill  was  made  out  and 
proved  at  the  trial  to  have  been  signed  by  the  plaintiff  and 
delivered  in  time  to  the  defendant,  and  a  copy  of  that  bill 
and  of  the  plaintiff's  signature  to  it  was  also  produced  in 
evidence.  The  ostensible  object  of  the  statute  2  Geo.  2^ 
in  requiring  the  bill  to  be  delivered  one  month  before 
action  brought,  is  to  give  the  party  sought  to  be  charged 
an  opportunity  of  getting  the  bill  taxed.  It  is,  in  effect,  a 
notice  of  action  containing  the  amount  of  the  plaintiff's 
demand.  On  this  ground  alone  the  copy  produced  waa 
legal  evidence  to  dispense  with  notice  to  produce  the  ori* 
ginal.  In  Kine  v.  Beaumont  two  of  the  learned  judges  are 
reported  to  have  said  that  there  was  not  any  difference 
between  a  duplicate  original  and  a  copy  made  at  the 
time  and  authenticated  on  oath.     But  the  case  of  Anderson 
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V.  May  (/?)  is  in  all  points  decisive  of  this,  where  it  was 
held  that  a  duplicate  copy  of  the  bill  is  sufficient,  without  a 
notice  to  produce  the  original ;  and  it  does  not  appear  in 
the  report  of  that  case  that  the  copy  produced  had  the  sig- 
nature of  the  plaintiff.  Admitting,  however,  for  the  sake 
of  argument,  that  the  copy  of  the  bill  produced,  as  well  as 
the  original,  ought  to  have  been  signed  by  the  plaintiff,  still 
it  was  competent  to  the  plaintiff  to  sign  it  at  the  time  of  the 
trial,  and  to  obviate  the  objection  by  making  it  an  exact 
duplicate.  The  time  when  the  signature  is  made  is  no  way 
material,  provided  the  instrument  be  in  all  other  respects  an 
exact  copy.  In  Ex  parte  Weston{b)  it  was  held,  that  a 
bankrupt  petition,  signed  by  the  agent  of  the  attorney  who 
presented  a  bankrupt  petition,  was  not  a  sufficient  compli- 
ance  with  an  order  of  the  Court  of  Chancery  relating  to 
bankrupt  petitions,  which  requires  that  the  signature  of 
each  person  signing  a  petition  shall  be  attested  by  the 
petitioner  actually  presenting  the  petition ;  but  the  attor- 
ney and  petitioner  being  in  Court  when  the  objection  wa» 
made,  they  were  permitted  to  sign  the  petition,  and  the 
objection  was  then  cured.  What  difference  in  principle  is 
there  between  this  case  and  stamping  instruments  for  the 
purpose  of  a  cause  by  paying  a  penalty,  or  making  a  person 
interested  a  witness  by  giving  him  a  release  in  open  Court? 
The  case  of  Fory  v.  Orchard  (c)  shews  that  it  is  not  neces- 
sary to  prove  a  notice  to  produce  a  notice  of  action  where 
a  copy  is  retained. 

Curia  advisare  vult, 

Bayley,  J.  delivered  the  judgment  of  the  Court. — ^This 
was  an  action  brought  to  recover  the  amount  of  an  attor«i> 
ney's  bill.  There  was  a  nonsuit,  on  the  ground  that  a  copy 
of  the  bill  could  not  be  received  in  evidence,  because  the 
plaintiff  had  not  given  the  defendant  notice  to  produce  the 
original  bill  delivered  to  him.     A  rule  nisi  was  obtained  for 

(a)  2  B.  &  P.  287  ;  3  Esp.  167.  (c)  2  B.  &  P.  39. 

(6)  1  Maddox,  75. 
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entering  a  verdict  for  the  plaintiff  on  two  grounds,  first,  th^l 
it  was  not  necessary  to  give  any  notice  to  produce  the  bill 
delivered  to  the  plaintiff,  because  that  bill  itself  was  a  no*, 
tice,  and  that  it  was  not  necessary  in  any  case  to  give  notice 
to  produce  a  notice.  Secondly,  that  the  witness  who  proved 
the  delivery  of  the  bill  to  the  defendant,  having  proved  also 
that  he  made  this  copy  of  the  bill  and  of  the  plaintiff's 
signature  to  it,  which  copy,  if  it  had  been  signed  by  the 
plaintiff,,  would  have  been  a  duplicate  original,  and  the 
plaintiff,  at  the  trial,  having  offered  to  sign  the  copy,  it  was 
insisted  that  he  ought  to  have  been  permitted  to  do  so,  and 
that  if  he  had,  it  would  then  have  been  admissible  evidence^ 
Our  opinion  is  not  founded  upon  the  latter  point,  but  we 
think  that  notice  to  produce  the  bill  delivered  to  the  de- 
fendant was  not  necessary  in  this  case,  because  the  bill 
delivered  to  him  was  in  the  nature  of  a  notice.  There  are 
three  descriptions  of  cases  in  which  notice  to  produce  an 
instrument  is  not  requisite.  The  first,  where  the  instru- 
ment produced  and  that  to  be  proved  are  duplicate  ori- 
ginals ;  secondly,  where  the  instrument  to  be  proved  is  a 
notice ;  as  a  notice  to  quit,  or  a  notice  of  the  dishonour  of  a 
bill  of  exchange.  In  Kine  v.  Beaumont  (a)  the  Court  of 
Gon[tmou  Pleas,  after  consulting  the  judges  of  the  other 
Courts,  held,  that  the  copy  of  an  original  letter  giving 
notice  of  the  dishonour  of  a  bill  was  admissible  without 
notice  to  produce  the  original  letter,  and  Dallas^  C,  J.  there 
said,  that  he  could  not  see  any  very  substantial  difference 
between  a  duplicate  original  and  a  copy  made  at  the  time. 
It  is  not  material  for  us  to  say  whether  there  is  or  is  not 
any  difference.  The  third  case  is,  where,  from  the  nature 
of  the  suit,  the  opposite  party  must  know  that  he  is  charged 
with  possession  of  the  instrument.  Thus  in  an  action  of 
trover  for  any  written  instrument,  or  on  an  indictment  for 
stealing  a  written  instrument,  you  may  prove  the  contents 
of  it  by  parol  evidence,  without  giving  any  notice  to  pro^ 
duce.     Our  opinion  in  this  case  is  founded  upon  this,  that 

(a)  3  B.  &  B.  888. 
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tbe  bill  delivered  one  month  before  action  brought  is  sub- 
stantially in  the  nature  of  a  notice  to  the  defendant  of  the 
amount  of  the  plaintiff's  demand,  and  that  he  will  enforce 
that  demand  by  action  unless  the  defendant  proceeds  to  tax 
his  bill  under  the  statute.  The  statute  2  Geo,  %  c.  23, 
enacts,  that  no  attorney  shall  commence  any  action  for  the 
recovery  of  a  bill  for  common  law  business  done,  until  the 
expiration  of  one  month  or  more  after  such  attorney  shall 
have  delivered  to  the  parties  to  be  charged  therewith  a  bill 
of  fees,  which  bill  shall  be  subscribed  with  the  proper  hand 
of  such  attorney ;  and  it  then  enacts,  '*  that  the  bill  may  be 
taxed  upon  application  of  the  party  chargeable  by  such  bill^ 
and  upon  his  submission  to  pay  the  whole  sum  that  upon 
taxation  shall  appear  to  be  due.''  As  no  action^  th^refore^ 
can  be  brought  by  an  attorney  to  recover  the  amount  of  hia 
bill,  until  the  expiration  of  one  month  after  he  shall  have, 
delivered  to  the  party  to  be  charged  a  bill  of  fees,  &c.,  the 
delivery  of  such  a  bill  must,  in  effect,  be  a  notice  to  the 
party  sought  to  be  charged,  that  unless  he  pays  the  amount 
or  proceeds  to  tax  the  bill  pursuant  to  the  provisions  of  the 
statute,  the  attorney  will  bring  an  action  to  recover  the 
amount,  and  when  such  a  bill  has  been  delivered^  and  an. 
action  is  afterwards  brought  by  the  attorney,  it  is  brought 
in  pursuance  of  the  notice.  But  this  case  may  fairly  be 
considered  as  falling  within  that  class  of  cases  where  notice 
to  produce  has  been  held  to  be  unnecessary,  namely,  on  the 
ground  that  from  the  nature  of  the  suit,  the  opposite  party 
must  know  that  he  is  charged  with  possession  of  the  instru- 
ment. For  here,  from  the  very  nature  of  the  suit,  the 
defendant  must  have  known  that  the  plaintiff  sought  to 
recover  the  amount  of  that  bill  which  had  been  delivered  to 
him,  and  which,  in  the  ordinary  course  of  things,  must  be  in 
his  possession.  We  do  not  proceed  altogether  without 
authority  on  this  point.  In  Anderson  v.  May  (a),  a  copy 
of  an  attorney's  bill,  the  original  of  which  had  been  deli- 
vered to  the  defendant,  was  held  to  be  admissible  in  evi- 
(fl)  2  B.  &  P.  337. 
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18^.  dence  without  proof  of  notice  to  produce  the  original.  From, 
the  report  of  that  case  in  3  Espinasse,  W7, 1  think  it  is  clear 
that  the  copy  which  was  produced  in  evidence  was  not 
made  contemporaneously  with  the  original  bill  delivered, 
but  had  afterwards  been  made  up  from  the  same  books 
from  which  the  bill  delivered  had  been  made  up.  In 
Phiiipson  v.  Chase  (a),  Lord  EUenborough  seems  to  have 
thought  that  the  decision  in  Jnderson  v.  May  proceeded 
on  the  ground  that  they  were  duplicate  originals,  and  made 
contemporaneously;  but  having  ascertained  satisfactorily 
that  the  instrument  given  in  evidence  in  that  case  was  not 
made  contemporaneously  with  that  which  was  delivered  to 
the  defendant,  we  think  the  decision  in  that  case  in  point, 
and  sustainable  on  the  ground  that  the  bill  delivered  was  a 
notice  to  the  defendant  that  unless  the  bill  was  paid  within 
a  month  an  action  would  be  brought.  Recollecting  also 
that  this  is  a  mere  technical  objection,  not  deserving  encou- 
ragement, we  are  of  opinion  that  the  copy  of  the  bill  deli- 
vered was  admissible  in  evidence,  without  giving  any  notice 
to  produce  the  bill  delivered,  and  consequently  the  rule 
nisi  for  entering  a  verdict  for  the  plaintiff  for  10/.  Os.  \d. 
must  be  made  absolute. 

Rule  absolute. 

(a)  2Campb.  110. 
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During  Hilary  vacation,  John,  Earl  of  Elden,  resigned 
the  Great  Seal,  and  was  succeeded  in  the  office  of  Lord 
High  Chancellor  of  Great  Britain  by  Sir  John  Singleton 
Copley,  Knight,  Master  of  the  Rolls,  who  was  created  a 
Peer  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
by  the  name,  style  and  title  of  Baron  Lyndhurst,  of  Lynd" 
hurst,  in  the  county  of  Southampton.  His  Lordship  took 
his  seat  on  the  Bench  of  the  Court  of  Chancery  on  the  first 
day  of  this  term. 

Sir  Charles  Abbott,  Knight,  Lord  Chief  Justice  of  this 
Court,  was  raised  to  the  Peerage  by  the  name,  style  and 
title  of  Baron  Tenterden,  of  Hendon,  in  the  county  of 
Middlesex. 

Sir  Robert  Graham,  Knight,  one  of  the  Barons  of  the 
Court  of  Exchequer,  vacated  his  office,  and  was  succeeded 
by  John  Vaughan,  Esquire,  one  of  His  Majesty's  Serjeants 
at  law,  who  received  the  honor  of  Knighthood. 

James  Scarlett,  Esquire,  one  of  His  Majesty's  Counsel 
learned  in  the  law,  was  appointed  Attorney  General,  in  the 
room  of  Sir  Charles  Wetherell,  Knight,  resigned,  and  was 
knighted. 
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Elizabeth  Houston  and  Charlotte.  Griffith  v. 
Henry  Alwright  Hughes,  C.  Dowding,  Eliza- 
beth Charlotte  Strong,  Ann  Strong,  Elinor 
Beresford  Strong,  Susannah  Strong,  Char- 
lotte Sarah  Strong,  Nicholson  Peyton,  Eliza 
Peyton,  Charlotte  Lea  Peyton,  Reynolds 
Peyton,  Thomas  Griffith  Peyton,  Henry  Pey- 
ton, and  Francis  Peyton. 

Same  Plaintiffs  v.  Thomas  Lesingham. 

1827.        Same   Plaintiffs  v.  William  Peyton  and  Elizabeth 
^-^v-"^  Peyton. 

Tuesday,  Same  Plaintiffs  v.  Anna  Maria  Smith. 

Ut  May. 

Testator  being  XHE  following  case  was  sent  by  the  Master  of  the  Rolls 
seised  in  fee  of  ^       ,  .   .  i.   ,  .    ^ 

freehold  and      «>r  t"®  opinion  of  this  Court : — 

copyhold  Henry  Lambert ,  late  of  the  Bartons  in  the  parish  of 

having  also  Colwell  and  county    of   Hereford^   Esq.   duly   made   and 

li^i^and  fo7  P«*>'»s*»ed  his  last  will,  bearing  date  the  26th  of  September, 

years,  and  1811,  and  executed  and  attested  in  the  manner  required  by 

property,  de-  '®^  ^^^  devising  freehold  estates,  in  the  words  and  figures 

vised  and  be-  following  (that  is  to  say):  "  First,  T  will  and  direct,  that  all 
qaeathed  the  .         j  .        /.  •         •         i  ,       ^  n 

sametotrus-  my  just  debts,  funeral  and  testamentary  expenses,  be  fully 

tees  and  their    pg^jj  ^^j  satisfied.     I  give,  devise  and  bequeath  unto  Abra- 

heirs  and  as-      '^  o      ^  i 

signs,  haben-     ham  Robarts,  and  unto  Henry  Hughes,  and  unto  John  Piatt, 

forand^durine  ^^^  *^  ^''^''^  ''®'''®  ^^^  ^^^^^  *^"  "^^  messuages  or  tenemients, 
all  testator's  farms,  lands,  hereditaments,  estates  and  premises  whatsoever 
estate  therein     ^"^  wheresoever,  freehold,  copyhold  or  leasehold,  (having 

upon  trust,  surrendered  my  copyhold  estate  to  the  use  of  my  said  will) 
first,  to  pay         ,  .        -^       V  .    .  .  u         c 

debts  and  m  possession,  reversion,  remainder  or  expectancy,  or  whereof 
funeral  ex- 
penses, and  then  to  apply  the  annual  income  to  the  use  of  his  two  nieces  for  their 
lives;  and  after  their  decease  there  were  devises  to  their  grand-children,  male  and  female, 
in  terms  so  ambiguous  and  contradictory,  as  to  make  it  doubtful  what  equitable  interest 
the  grand-children  took : — Held,  that  the  trustees  took. an  estate  in  fee  in  the  freehold 
and  copyhold  lands,  and  an  absolute  interest  in  the  leasehold  for  lives  and  years,  and 
that  the  devises  over,  though  full  of  difficulties,  did  not  make  the  will  void  for  uncertainty. 
This  Court  will  not  give  any  opinion  upon  a  case  sent  from  Chancery  containing  ques- 
tions upon  equitable  estates  merely. 
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I  have  a  disposing  power,  with  their  several  and  respective 
members,  rights  and  appurtenances,  to  have  and  to  hold 
^uch  of  my  said  hereditaments  and  premises  as  are  freehold 
unto  the  said  A,  Robarts,  H,  Hug/tes,  J.  Piatt,  their  heirs 
and  assigns,  and  to  have  and  to  hold  my  copyhold  and  all 
such  other  of  my  estates  as  are  less  than  freehold  unto 
yl.  R.,  H.  H.f  J.  P.,  for  and  during  all  my  right,  title  and 
estate,  term  therein  or  thereto  respectively,  according  to 
the  nature  and  quantity  of  the  said  estate  respectively.  I 
likewise  .give  and  beqeuath  to  A,  R,,  H.  H,  and  J.  P.  all 
my  ready  money,  securities  for  money,  household  and  other 
goods,  plate,  china,  linen,  cattle,  chattels,  and  ail  other  my 
personal  estate  of  what  nature  or  kind  soever,  as  and  for 
and  to  the  end  that  my  trustees  alone  may  have  full  power 
and  clear  and  absolute  authority  to  release,  convey,  assign, 
and  assure  all  and  every  the  estates  and  premises  which,  at 
the  time  of  making  and  of  executing  this  my  will  and  at  my 
death,  may  be  vested  in  me  as  mortgagee  in  fee,  or  as  a 
trustee,  without  calling  upon  my  heir-at-law  to  concur  or 
join  in  any  release  or  transfer  of  any  such  premises,  or  have 
any  affirmation  concerning  what  belongs  to  my  real  or  per- 
sonal estate  whatsoever ;  and  I  do  give  and  devise  all  my 
estates,  title,  and  interest  in  and  to  such  premises  as  last 
mentioned,  together  with  all  benefit  and  advantages  thereof, 
to  A.  R.f  H.  H.,J.  P.,m  trust  and  confidence  that  they 
shall  hold  all  my  lands,  tenements,  real  and  personal  estates, 
for  the  uses  hereinafter  mentioned.  I  give  ji,  R.,  H.  H. 
J.  P.,  on  condition  that  they  undertake  and  execute  the 
office  of  trustees,  also  the  several  trusts  therein  this  my  will 
contained,  200/.  a  piece  to  each,  but  only  to  such  of  them 
as  shall  prove  my  said  will ;  and  that  all  the  charges  and 
expenses  of  my  trustees  herein  mentioned  in  this  trust  shall 
be  paid  out  of  my  personal  estate ;  and  that  if  any  or  either 
of  my  trustees  die  or  refuse  to  act  in  the  trust,  that  then  my 
other  trustee  or  my  trustees  shall  have  a  power  of  ch using 
a  trustee  in  the  place  of  such  trustee  or  trustees  so  dying  or 
refusing  to  act,  and  so  often  as  the  same  do  happen,  to  the 
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intent  of  keeping  a  sufficient  number  of  acting  trustees,  and 
that  the  trust  may  not  descend  to  the  heirs  of  the  survivors ; 
and  my  will  is,  that  the  said  trustee  or  trustees  so  chosen 
shall  have  the  same  power  aud  estate  as  given  to  the  trustees 
herein  named.  I  give,  to  my  niece  Mrs.  S.  Houghton^ 
formerly  of  Grafton  Street ,  Dublin,  and  the  eldest  daughter 
of  my  sister,  Mrs.  Ruth  Leay,  SOOL  a-piece  each,  upon  the 
respective  marriage  of  each  of  her  grand-children,  with  the 
consent  of  their  mother,  or  when  they  attain  the  age  of  21 
years ;  and  if  any  die,  their  share  to  be  equally  divided 
between  her  male  and  female  sons  ^nd  daughters.  And  I 
give  to  Miss  Eliza  Griffith,  the  daughter  of  Mrs.  Charlotte 
Griffith,  late  of  Grafton  Street,  in  the  city  of  Dublin,  in  the 
kingdom  of  Ireland,  five  hundred  pounds^  on  her  respective 
marriage,  with  her  mother's  consent,  or  when  she  attains 
the  age  of  twenty-one  years.  And  I  give  to  Miss  E.  Kelly, 
of  the  custom  house,  five  hundred  pounds.  And  I  give  to 
Miss  S.  Kellif,  two  hundred  pounds.  And  I  give  to  Mr, 
Henrjf  Hughes  of  Worcester,  three  hundred  pounds;  and  in 
trust  and  confidence  that  my  trustees  shall  hold  all  my  lands, 
tenenients,  real  and  personal  property  of  what  kind  or  nature 
soever,  and  all  my  estates  and  interest  in  the  same,  to  be 
holden  by  my  trustees  in  trust,  and  then  apply  the  income 
and  annual  amount  of  such  property  to  the  use  of  my  two 
niecesi  E.  S.  Houghton  and  C.  Griffith,  for  their  lives  and 
proper  use  and  benefit,  and  after  their  decease  to  such  child, 
or  if  more  than  one,  to  the  use  of  such  children  in  manner 
following :  to^wit,  if  male  issue  of  my  tiiece,  Mrs.  5.  Hough^. 
ton's  daughter,  Mrs.  Strong,  then  I  give  and  devise  to  my 
trustees,  A.  R,,  H.  H.,  J.  P.,  that  they  shall  hold  all  my 
lands  in  trust  and  confidence,  that  they  shall  hold  my  will  in 
whatsoever  of  my  real  estate  or  personal  estate  and  interest 
therein  come  to  my  two  nieces  by  virtue  of  this  my  will,  be 
for  their  own  sole  and  separate  use,  and  not  subject  to  the 
disposal  of  any  husband ;  nor  to  sell,  let  or  assign  any  part 
of  the  premises  thereof;  and  that  upon  the  payment  of 
money  that  arises  from  my  real  or  personal  property  of  what 
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nature  soever,  that  E.  S.  Houghton  or  C.  Griffith,  tbeir 
receipt  only  shall  be  a  discharge  for  the  money  received  \ 
then  from  and  after  the  decease  of  my  two  neices,  E,  S. 
Houghton  and  C.  Griffith,  and  failure  of  their  male  issue, 
and  satisfying  my  before  mentioned  gifts  and  bequeath,  my 
trustees  shall  hold  in  trust  for  the  use  of  E.  S.  Houghton 
and  C.  Griffith,  my  two  nieces,  their  grand-daughters,  when 
they  attain  the  age  of  twenty-one  years,  or  be  married  with 
the  approbation  and  consent  of  their  mother  and  my  trustees^ 
and  not  having  such  approbation  and  consent  their  share  to 
be  divided  among  the  remainder,  and  as  my  two  nieces  by 
their  will  or  deed  in  writing  shall  direct  or  appoint,  then  to. 
ihe  use  of  such  child  or  children ;  and  the  profits  arising 
from  my  real  and  personal  estates,  of  what  nature  or  kind 
soever,  shall  accumulate  and  be  laid  out  and  invest  the  same 
in  stock  or  public  funds,  on  real  or  government  security,  at 
interest,  and  the  produce  thereupon  due  or  to  become  due, 
and  securities  in  which  the  same  shall  be  then  invested, 
atnong  all  and  every  the  child  and  children  of  my  said  two 
nieces,  Mrs.  S*  Houghton  and  Mrs.  C*  Griffith;  and  my 
meaning  is  that.if  Miss  Eliza  Griffith  marry  and  have  issue^ 
that  Eliza  Griffith  and  her  children  share  in  this  my  be* 
qaeathment  equally  with  Mrs,  S,  Houghton,  but  not  till  after 
the  decease  of  my  two  nieces,  and  if  this  happen,  my  trustees 
allowing  what  they  shall  judge  proper  for  their  maintenance 
and  education  of  such  child  or  children,  till  they  arrive  at 
^  age  before  mentioned;  and  my  will  is,  that  every  such 
child  who  shall  take  my  surname,  without  the  addition  of 
any  other  surname,  and  shall  inhabit  the  Barton  House,  and 
make  it  their  residence  and  place  of  abode.  Also  I  give 
and  bequeath  to  my  two  nieces,  E.  S.  Houghton  and  C. 
Grifflith,  all  my  plate,  linen,  china,  household  furniture,  of 
what  nature  or  kind  soever  as  well  in  or  about  my  dwellingr 
house  at  the  Barton  or  elsewhere,  upon  trust  during  their 
natural  lives,  the  use  and  enjoyment  of  all  such,  and  after 
tkeir  decease,  to  the  use  of  such  son  or  sons  and  daughters . 
ai  my  will  dilpects  as  shall  from  time  to  time  come  into  the 
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possession  of  my  estates  and  inhabit  the  Barton  Houses  and 
also  as  often  and  from  time  to  time  renew  the  Elartoh  lease', 
which  is  every  seventh  year^  and  also  as  often  as  the  lives  dd 
fall  in  the  lease  of  Colwall  Park,  that  it  be  renewed,  and 
three  lives  kept  up  to  preserve  it;  and  that  all  the  building 
be  kept  in  repair/ and  what  is  expended  in  needful  repairs 
to  be  paid  out  of  the  rents  and  profits  of  the  estate ;  and  my 
will  is,  that  whatsoever  of  my  personal  estate  that  comes  to 
my  two  nieces,  E.  S.  Houghtxm  and  C.  Griffithy  of  my  plate, 
linen,  household  goods  and  furniture,  of  any  kind  in  my 
dwelling-house  at  the  JSar/on  shall  remain,  and  after  their 
decease  to  be  for  the  use  of  such  child,  sons  or  daughters, 
that  comes  to  the  possession  of  my  estate  by  virtue  of  this 
my  will.  But  in  case  of  failure  of  issue  male,  I  devise  to 
the  female  grand-daughter^  of  JE).  S.  Houghton  and  C. 
Gfiffithf  grand-daughters.  Then  my  will  is  that  my  trustees 
shall  hold  in  trust  all  my  lands,  tenements,  real  and  personal 
estates,  after  satisfying  the  before  mentioned  gifts  and  be- 
queaths in  trust  for  the  use  of  such  grand-daughters  of  £. 
S,  Houghton  and  C.  Griffith  as  are  then  living,  as  tenants 
in  common,  and  not  as  joint  tenants  ;  and  if  this  happens, 
and  any  dispute  to  cause  a  difference  of  the  bequeath  of  this 
my  will,  I  direct  that  my  said  trustees  do  admit  my  bequeath, 
and  determine  absolute  the  same,  and  those  that  reject  my 
bequeath  be  void,  and  then  so  avoidable  and  divided  equally 
between  such  daughters  as  then  living.  And  I  do  appoint 
my  two  nieces,  £•  S.  Houghton  wmd  C.  Grffith,  executrix  of 
this  my  last  will  and  testament.'^ 

The  testator  was  at  the  time  of  making  his  will,  and 
thence  up  to  and  at  the  time  of  his  death,  seised  of  divers ' 
freehold  lands  and  hereditaments  for  an  estate  of  inherit-' 
ance  in  fee  simple  in  possession,  and  of  divers  copyhold 
lands  and  hereditaments,  held  of  the  manors  of  Barton, 
Colwell,  Coddington,  aqd  Bosbury  Colwall,  in  the  county  of 
Hereford,  according  to  the  custom   of  the   said   manors 
respectively,  and  of  lands  and  hereditaments  for  the  lives  of^ 
certain  piersons  named  in  the  leases  or  grants  thereof  ;'atid  ' 
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was  aUo,  at  the  time  of  bit  death,  possessed  of  lands  and        I8t7. 


hereditaments  which  had  been  demised  to  him  for  terms  of 
jears.     All  the  testator's  copyhold  lands  had  been  duly  sur-  v. 

tendered  fo  the  use  of  his  will.  Huoaii. 

The  testator  died  on  the  25th  March,  18 14,  without 
having  altered  or  revoked  his  will,  leaving  Dame  Susannah 
Priichard  Tempest^  the  wife  of  Sir  Henry  Tempest ^  baronet, 
his  only  child  and  heiress  at  law,  customary  heiress  and  sole 
next  of  kin.  The  plaintiff,  Elizabeth  Houston^  who  is  the 
person  designated  in  the  will  as  Mrs.  Sheen  Houghton,  and 
the  plaii^ff»  Charlotte  Griffith,  who  is  the  person  designated 
in  the  will  as  Charlotte  Griffith,  were  then  and  still  are  the 
only  surviving  children  of  the  testator's  sister,  Ruth  Leay, 
and  they  duly  proved  the  testator's  will. 

At  the  date  of  the  will,  and  at  the  time  of  the  death  of  the 
testator,  Elizabeth  HouUon  had  only  one  child  EHtabetK 
Strong,  then  and  now  the  wife  of  Joseph  Strong:  and  Char^ 
htU  Griffith  also  had  only  one  child,  EUza  Griffith.  Mrs* 
Sirosig  had,  at  the  testator'^  death,  three  children,  vie.  Eliza* 
beth  Charlotte  Strong,  Elinor  Beresford  Strang,  and  Ann 
Strong,  and  she  has  since  had  two  children,  viz.  Susannah- 
Strong  and  Charlotte  Sarah  Strong,  M  of  whom  are  now 
living.  Eliza  Griffith,  jsfter  the  testator's  death,  intermar* 
ried  with  Nicholson  Peyton,  and  has  the  following  children: 
Charlotte  Leay  Peyton,  Reynolds  Peyton,  Thomas  Griffith 
Peyton,  Henry  Peyton,  Francis  Peyton,  William  Peyton 
and  Elizabeth  Peyton.  No  child  of  Mrs.  Strong  or  of 
Mrs.  Peyton  has  attained  twenty-one  or  married. 

Dame  Susannah  Pritchard  Tempest  survived  her  husband, 
and  died  on  the  31st  of  July,  1821,  without  issue,  and  b- 
testate  as  to  her  freehold  estates,  leaving  the  plaintiffs^  £//za-* 
beth  Houston  and  Charlotte  Griffith,  her  co-heiresses  at  law 
and  sole  next  of  kin. 

On  the  12th  of  February,  1825,  letters  of  administration 
of  the  goods,  chattels,  rights  and  credits  of  the  said  Dame- 
Smawsah  Pritchard  Tempest,  with  her  will  annexed,  were 
granted  by  and  out  of  the  Prerogative  Court  of  the  Arcln 
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1827.        bishop  of  CmUerbury^  to  Thomas  Lesingbam^  and  be  is  now 
^^y^      the  legal  personal  representative  of  the  said  Dame  Smannah 

V,  Pritchard  Tempest, 

HuoiiEs.  On  or  about  the  20th  of  August,  1822,  the  said  plaintiff* 

filed  their  original  bill  in  the  High  Court  of  Chancery 
against  the  defendants  hereinbefore  in  that  behalf  named, 
and  the  said  John  Piatt  (since  deceased),  praying,  amongst 
other  things,  that  the  will  of  the  said  testator  might  be 
established,  and  the  rights  of  the  several  parties  claiming 
thereunder  declared,  and  that  the  plaintiffs  might  be  declaimed 
linder  the  will  entitled  to  all  and  singular  the  messnagoy  or 
tenements,  farms,  lands,  hereditaments,  and  premises  of 
which  the  testator  died  seised  and  possessed,  or  entitled/to 
in  fee,  as  tenants  in  common  in  tail  male,  and  to  all  and  siiir 
gular  the  said  copyhold  and  leasehold  estates,  and  also  t^ 
the  whole  of  the  personal  estate  and  effects  of  the  testatojr, 
subject  only  to  the  payment  of  his  just  debts  and  funeral  and 
testamentary  expenses  and  legacies,  according  to  the  several 
natures  thereof,  for  their  own  use  absolutely,  in  equal 
moieties;  to  which  bill  the  defendants  appeared  and  put  in 
their  answers.  The  said  original  bill  was  subsequently 
amended,  and  afterwards  bills  of  supplement  and  revivor 
'  were  filed  to  bring  the  necessary  parties  before  the  Court; 
and  the  original  cause,  and  also  the  supplemental  and  re*- 
vived  causes  being. at  issue,  came  on.  to  be  heard  before  the 
Master  of  the  Rolls,  on  the  5th  of  Jufj/,  1826,  when|)i9 
Lordship  directed  the  above  case .  to  be  made  for  the 
opinion  of  the  judges  of  this  Court,  and  that  the  questions 
should  be — 

.  First.  What  estate  and  interest  did  the  said  Jbraham 
Bobarts,  Henry  Hughes,  and  John  Piatt  take  under  the 
will  of  the  testator  in  the  freehold  and  copyhold  lands  and 
hereditaments  in  which  the  testator  had  at  the  time  of  his 
death  an  estate  of  inheritance  to  him  and  his  heirs,  and  in 
the  lands  and  tenements  which  were  then  held  by  him  .on 
leiisea  for  the  lives  of  certain  persons  id  the  leased  in  Jthak 
behalf  naix^ed  ? 
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Secondly.   What  estate  and  interest  do   the   plaintiffs,         1837. 
Etizabeth  Houston  and  Charlotte  Griffith,  respectively  take 
under  the  will  of  the  testator  in  the  said  freehold  and  copy-  p, 

hold  lands  and  hereditaments,  and  in  the  said  leaseholds  for      Hughes. 
lives  ? 

Thirdly.  What  estate  and  interest  do  the  said  Reynolds 
Peyton,  Thomas  Griffith  Peyton,  Henry  Peyton,  and  fFiY- 
liam  Peyton,  the  sons  of  the  said  Eliza  Peyton,  respectively 
take  under  the  will  of  the  testator  in  the  freehold  and  copy- 
hold lands  and  hereditaments,  and  in  the  leaseholds  for  lives 
respectively  ? 

Fourthly.  What  estate  and  interest  do  the  said  Elizabeth 
Charlotte  Strong,  Elinor  Beresford  Strong,  Ann  Strong, 
Susannah  Strong,  and  Charlotte  Sarah  Strong,  the  grand- 
daughters of  the  said  Elizabeth  Houston,  and  Eliza  Peyton, 
the  daughter,  and  Charlotte  Leay  Peyton  and  Elizabeth 
Peyton,  the  grand-daughters  of  the  said  Charlotte  Griffith, 
respectively  take  under  the  will  of  the  testator  in  the  said 
freehold  and  copyhold  lands  and  hereditaments,  and  in  the 
said  leaseholds  for  lives  respectively  ? 

If  the  Court  should  be  of  opinion  that  by  the  will,  as 
above  stated,  the  whole  legal  estate  in  fee-simple  in  the 
aforesaid  lands  and  hereditaments  of  inheritance,  and  the 
whole  absolute  interest  in  the  leaseholds  for  lives,  were 
vested  in  the  said  Abraham  Robarts,  Henry  Hughes,  and 
James  Piatt;  then,  in  case  they  had  been  merely  devisees 
to  the  uses,  and  the  legal  estate  had  not  remained  in  them. 

Fifthly,  What  estate  and  interest  would  the  persons  enu- 
merated in  the  second,  third,  and  fourth  questions  have 
respectively  taken  under  the  will  of  the  said  testator  in  the 
said  freehold  and  copyhold  lands  and  hereditaments,  and  in 
the  said  leaseholds  for  lives  respectively? 

This  case  was  argued  at  the  sittings  in  Hilary  vacation, 
before  Bayley,  J.  Holroyd,  J.  and  Littledale,  J.  At  the 
openmg  of  the  case,  Bayley,  J.  asked  the  counsel  whether 
the  Court  of  Chancery  expected  this  Court  would  certify 
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what  estates  the  plaintiffs  would  have  taken  if  the  l^gal 
estates  had  not  remained  in  the  trustees  ? 

The  Counsel  replied^  that  in  the  case  of  Murthwaite  y. 
Jenkinson  (a)  the  Court  had  done  so,  and  the  questions  in 
this  case  were  framed  in  that  manner,  in  order  to  obtain  the 
opinion  of  this  Court  in  the  same  way* 


Bayley,  J. — ^The  old  course  used  to  be  for  the  Court 
of  Chancery  to  state  the  case  upon  assumption  that  all  the 
estates  were  legal,  and  then  to  require  this  Court  to  give  it^ 
opinion  upon  the  case  so  stated  as  a  mere  question  of  law. 
I  have,  therefore,  great  difficulty  in  saying  how  a  Court  of 
law  can  give  an  opinion  as  to  what  will  be  the  effect  of  a  will 
if  certain  equitable  devises  had  been  legal  devises. 

Upon  this  suggestion  it  was  agreed  on  both  sides,  that 
the  only  question  to  be  argued  was,  whether  the  trustees 
took  the  legal  fee  in  the  freehold  estates. 


Denmafiy  C.  S.  Preston^  and  £.  H.  Alderson,  who  seve- 
rally and  respectively  represented  the  plaintiffs,  their  grand- 
daughters and  their  grandsons,  contended  that  the  legal  fee 
in  the  freeholds  vested  in  the  trustees.  It  is  a  settled  rule 
in  construing  instruments  of  this  nature,  that  if  any  thing 
remains  to  be  done  by  trustees  after  the  life  of  the  first  taker, 
the  trustees  must  take  the  continuing  legal  estate;  Doe  v. 
Hicks  (6)  and  Doe  v.  Willan  (c ).  Now  here  there  were 
acts  to  be  done  by  the  trustees  subsequently  to  the  death  of 
Mrs.  jE.  S.  Houston  and  Mrs.  Griffith,  and,  therefore, 
upon  the  authority  of  these  cases  the  trustees  clearly  took 
the  legal  fee.  There  is  no  doubt  that  the  trustees  had  the 
legal  estate  for  some  period  in  the  whole  of  the  testator's 
property.  They  must  have  had  it  to  sustain  the  trust  for 
the  separate  use  of  the  married  women,  but  there  are 
various  other  purposes  mentioned  in  the  will  which  would 
require  that  they  should  have  the  fee.     Amongst  these  are 


(a)  Ante,  Vol.  III.  765;  ?  B. 
U  C.  35r. 


(4)  7  T.  R.  438. 

(f)  2  B.  &  A.  fl4. 
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the  payment  of  legacies  to  grand-children  and  other  persons, 
as  well  as  the  payment  of  his  debts,  funeral  and  testamen- 
tary expenses.  If  he  left  no  personalty  these  would  all 
have  been  charges  upon  the  realty,  and  therefore  for  this 
purpose  the  trustees  must  have  taken  the  legal  fee.  In 
short,  every  provision  in  the  will  shews  that  it  was  the  in- 
t^tion  of  the  testator  to  give  the  trustees  the  legal  estate. 
In  one  clause  he  directs  that  the  trustees  shall  have  full 
power  and  authority  to  release,  convey,  assign  and  assure. 
That  necessarily  imports  that  he  contemplated  that  they 
should  possess  the  whole  fee  of  those  estates  to  which  this 
clause  is  referable.  Again,  he  directs  that  the  trustees 
shall  hold  all  his  lands,  tenements,  real  and  personal  pro- 
perty 6f  what  kind  or  nature  soever,  and  that  all  bis  estate  or 
interest  in  the  same  shall  be  holden  by  his  trustees  in  trust. 
He  then  directs  that,  in  a  certain  event,  the  rents  and  profits 
of  the  estate  are  to  accumulate  to  be  laid  out  by  the  trustees, 
and  the  buildings  are  to  be  kept  in  repair,  and  that  what  is 
expended  in  needful  repairs  shall  be  paid  out  of  the  rents 
and  profits  of  the  estate.  In  order  to  comply  with  these 
directions,  it  is  essential  that  they  should  have  the  legal 
estate.  Again,  they  are  also  to  adjust  the  shares  and  ascer- 
tain the  rights  of  the  parties.  The  annual  income  of  the 
property  is  to  be  paid  to  his  two  nieces,  E,  Houston  and  C 
Griffith^  and  then  from  and  after  the  decease  of  these  nieces 
and  failure  of  their  male  issue,  he  directs  that  the  trustees 
shall  hold  in  trust  for  the  use  of  E.  Houston  and  C.  Griffith, 
bis  two  neices,  their  grand-daughters,  when  they  shall  attain 
the  age  of  twenty-one  years  or  are  married  with  the  appro- 
bation and  consent  required.  This  latter  provision  shews 
that  there  must  be  an  interval  during  which  the  trustees 
Were  Co  hold  the  real  and  personal  estates.  What  is  to  be 
done  by  them  during  that  interval?  They  are  to  accumu- 
late the  profits  arising  from  the  real  and  personal  estates, 
and  to  invest  the  same  in  the  public  funds,  and  they  are  to 
ap|>Iy  what  they  think  proper  for  the  maintenance  and  edu- 
cation of  the  children- titt  they  i^espectiveiy  attain  majority 


473 


1827. 


474 


tser. 


CASES  IN  THE  K1X6  S  B£NCH^ 

or  become  mairied.  This  is  decisive  to  shew  that  these 
were  acts  to  be  done  by  the  trustees  after  the  death  of  Mrs. 
Houston  and  Mrs.  Griffith;  and,  consequently,  on  the  au- 
thority of  the  cases  cited,  it  is  clear  that  the  trustees  took 
the  legal  fee. 


W,  O.  Russell f  for  the  defendant  Thomas  Lessingham, 
contended  that  the  trustees  took  only  an  estate  for  life 
during  the  lives  of  Elizabeth  Houston  and  Charlotte  Griffith^ 
8ind  that  the  devises  over  were  void  for  uncertainty.  He 
admitted  that  unless  there  was  sufficient  ground  for  con* 
tending  that  the  devises  over  were  void  for  uncertainty,  the 
trustees  must  take  the  legal  fee.  It  is  quite  clear  that  the 
subsequent  parts  of  the  will  are  perfectly  insensible,  and, 
consequently,  the  argument  on  the  other  side  cannot  be 
supported.  It  is  sufficient  for  this  purpose  to  call  the 
attention  of  the  Court  to  the  nonsensical  clause  in  the  will 
following,  ^*  in  trust  and  confidence  that  my  trustees  shall 
hold  all  my  lands,  &c.  and  all  my  estate  and  interest  in  the 
same,  to  be  holden  by  my  trustees  in  trust,  and  then  apply 
the  income  and  annual  amount  of  such  property  to  the  use 
of  my  two  nieces,  JS.  5.  Houston  and  C.  Griffith,  for  their 
lives  and  proper  use  and  benefit,  and  after  their  decease  to 
such  child,  or  if  more  than  one  to  the  use  of  such  children, 
in  manner  following,  to  wit,  if  male  issue  of  my  niece,  Mrs. 
Houston  s  daughter,  Mrs.  Strong,  then  I  give  and  devise  to 
my  trustees  that  they  shall  hold  all  my  lands  in  trust  and 
confidence  that  they  shall  hold  my  will  in  whatsoever  of  my 
real  estate  or  personal  estate  and  interest  therein,  come  to 
my  two  neices  by  virtue  of  this  my  will,  be  for  their  own 
sole  and  separate  use,  and  not  subject  to  the  disposal  of  any 
husband.  Sec."  Now  this  is  perfectly  unintelligible,  and 
renders  this  part  of  the  will  absolutely  void  for  uncertainty. 
No  effect  can  be  given  to  the  will  after  the  determination  of 
the  estates  for  life.  [Baylej/,  J.  There  may  be  difficulties 
certainly  as  to  the  execution  of  the  trusts  over,  but  that  is 
not  the  question  we  have  to  determine,    If  we  hold  that  the 
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inratees'took  the  fee,  a  Court  of  equity  will  then  hare  to 
det^mine  whether  all  the  purposes  of  the  trust  can  be 
carried  into  execution.  That  Court  may  determine  whether 
after  the  death  of  Mrs.  Houston  there  are  trusts  so  suffi* 
ciently  expressed,  that  they  can  be  carried  into  execution, 
because  if  they  are  not,  then  the  Court  of  equity  will  take 
care  of  the  hiterests  of  the  heir  at  law  or  of  the  next  of  kin. 
The  very  Existence  of  difficulty  shews  the  necessity  of 
holding  that  the  trustees  took  the  legal  fee.  It  does  not 
fdiow  that  because  there  are  difficulties  in  carrying  the  will 
into  effect  that  it  is  therefore  void  for  uncertainty.  There 
is,  no  doubt,  difficulty  in  this  will,  but  that  is  not  a  sufficient 
ground  for  holding  it  void  for  uncertainty.] 
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•  Campbell,  for  the  trustees,  said  it  was  their  wish  that  the 
Court  would  so  construe  the  will  as  to  give  them  no  more 
than  an  estate  for  life  during  the  lives  of  Mrs.  Iloiislon  and 
Mrs.  Griffith,  He  submitted  that  if  the  other  side  had 
been  heard  adversely  as  to  the  different  estates  taken  by  the 
ghindsons,  by  the  grand -daughters,  and  the  other  claimants, 
there  would  have  been  found  so  much  insurmountable  diffi- 
culty in  construing  the  will,  that  they  would  have  feh  it 
necessary  to  determine  that  the  will,  after  the  estates  for 
life  were  determined,  was  absolutely  void  for  uncertainty. 
[Bcfjf/ey,  J.  Our  determination  upon  the  questions  submitted 
to  us  will  not  prejudice  the  question  as  to  the  effect  of  the 
subsequent  devises  after  the  estate  for  life,  but  that  will  be 
for  the  after  consideration  of  a  Court  of  equity.] 

Preston  yvBS  heard  in  reply. 


Bayley,  J. — When  a  Court  of  equity  sends  a  case  for 
the  consideration  of  a  Court  of  law,  it  is  not  that  the  Court 
of  law  is  to  bind  the  Court  of  equity,  but  to  assist  it  in  the 
cbnstniction  of  the  instrument.  When  a  Court  of  equity 
sends  a  question  for  the  opinion  of  this  Court,  that  Couft 
certainly  pays  respect  to  our  opinion,  but  a  Court  of  law 
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sits  to  give  opinioDs  upon  legal  questions  and  legal  ques-* 
tiuns  only.  If  a  will  is  so  framed  as  to  present,  like  the 
present,  the  consideration  of  questions  upon  equitable  es«. 
tales,  it  is  peculiarly  for  a  Court  of  equity  to  say  in  what 
manner  the  will  shall  be  moulded  so  as  to  present  a  legal 
question  for  the  consideration  of  a  Court  of  law.  If  there 
be  difficulty  in  converting  the  equitable  estates  in  the  will 
into  legal  estates,  why  that  is  peculi^ly  for  the  considera* 
taon  of  a  Court  of  equity,  which  understands  what  is  the 
effect  of  an  equitable  devise,  better  than  a  Court  of  law. 
Therefore  it  seems  to  me  that  if  the  Court  of  equity  wishes 
to  have  our  opinion  on  those  parts  of  this  will  which  give 
equitable  interests,  it  is  for  that  Court  to  mould  the  will  into  • 
such  a  shape  as  shall  present  a  legal  question  for  our  con- 
sideration, if,  therefore,  we  should  be  of  opinion  in  this  case 
that  the. legal  estate  in  fee  is  vested  in  the  trustees,  we  shall 
certify  to  the  Court  of  equity  in  that  respect,  but  forbear 
answering  any  of.  the  other  questions  stated.  Upon  the 
question  whether  the  trustees  take  the  legal  fee  or  not,  I 
think  that  according  to  the  case  of  Doe  v.  Willan,  where 
you  give  an  estate  to  trustees  and  their  heirs  indefinitely, 
the  trustees  will  take  the  fee  if  the  purposes  of  the  trust 
require  that  they  should  have  the  absolute  property  in  them, 
or  that  they  should  take  it  for  an  indefinite  period  of  time, 
unless  it  can  be  seen  on  the  face  of  the  instrument  that  they 
took  a  limited  interest  and  not  the  fee.  Now  in  this  case 
the  freehold  property  being  mixed  with  property  in  which 
the  trustees  must  have  the  whole  interest,  is  a  circumstance 
which  may  assist  the  Court  in  determining  whether  the 
trustees  take  the  whole  fee  or  less  than  the  fee.  In  this 
instance  they  must  take  an  absolute  interest  both  in  the 
copyholds  and  in  the  leaseholds  for  years,  for  if.  they  did 
not  take  an  absolute  interest  in  the  freeholds  of  inheritance 
and  .the  freeholds  for  life,  the  consequence  would  be  that 
the  one  would  be  separated  entirely  from  the  other,  which 
would-be  directly  contrary  to  the  intention  of  the  testator. 
We  shall,  however,  certify  our  opinion  into  Chancery. 
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The  following  certificate  was  afterwards  sent  to  the 
Master  of  the  Rolls. 

This  case  has  been  argued  before  us  by  counsel.  .  We 
hstve  considered  it,  and  we  are  of  opinion  that  the  said 
Abralmm  Robarts,  Hettry  Hughes^  Sind  John  Piatt,  took 
under  the  will  of  the  testator  an  estate  in  fee  simple  in  the 
freehold  and  copyhold  lands  and  hereditaments  in  which 
the  said  testator  had  at  the  time  of  his  death  an  estate  of 
inheritance  to  him  and  his  heirs.  And  we  are  of  opinion 
that  the  said  Abraham  Robaris^  Henry  Hughes,  and  John 
Pittii,  took  the  whole  interest  which  the  said  testator,  at 
the  time  of  his  death,  had  in  the  lands  and  tenements  which 
were  then  held  by  him  on  leases  for  the  lives  of  the  persons  ^ 
in  the  said  leases  in  that  behalf  named.  As  we  are  of  this 
opinion,  the  interests  of  the  other  parties  mentioned  in  the 
questions  are  equitable  interests  only,  and  we  have  not  given 
any  opinion  as  to  them. 

J.  Baylby. 

G.  S.  HOLROYD. 
J.  LlTTLEDALE. 
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Howell  v.  Howell. 

XHIS  was  an  action  of  assumpsit,  tried  before  He^wood, 
Seijeant,  at  the  last  Summer  Great  Sessions  for  the  county 
of  Caermarthen,  when  the  plaintiff  was  nonsuited,  and  at 
that  Great  Sessions,  namely,  on  the  26th  of  Jugust,  the 
defendant  had  signed  judgment.  In  Michaelmas  term  last 
the  plaintiff  had  obtained  a  rule  nisi  in  this  Court  for  setting 
aside  the  nonsuit,  and  the  transcript  of  the  record  had  been 
transmitted  from  the  Court  below  into  this  Court,  pursuant 
to  the  Welsh  Judicature  Act,  5  Geo*  4,  c.  106,  s.  3,  but  no 
recognizance  condition^  to  make  and  prosectite  the  appli- 
cation for  the  new  trial,  ot'  setting  aside  the  nonsuit  and  to 
pay  the  costs,  had  been  entered  into  pursuant  to  the  4tb 
section  of  the  same  statute,  and 


4th  May. 
A  motion  may 
be  made  in 
this  Court  for 
a  new  trial 
after  judgment 
and  execution 
in  a  cause  tried 
in  the  Courts 
of  Great  Ses- 
sions in  WaleSf 
without  enter- 
ing into  the  re- 
cognizance re- 
quired by  the 
4th  section  of 
Stat.  5  Geo.  4, 
c.  106. 
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Sir  fVilRam  Owen  now  moved  to  have  the  cause  struck  out 
ai  the  new  trial  peremptory  paper,  and  to  discharge  the  rule 
for  setting  aside  the  nonsuit,  ou  the  ground  that  it  was  not 
competent  to  a  party  to  move  for  a  new  trial  after  judgment- 
signed  in  a  case  tried  before  the  Court  of  Great  Session^ 
unless  the  recognizance  required  by  the  4th  section  of  the 
Welsh  Judicature  Act  was  entered  into.  He  contended 
that  the  recognizance  required  by  that  section  must  be  en- 
tered into,  as  a  condition  precedent  to  a  motion  for  a  new 
trial.  The  reason  for  this  was  perfectly  obvious,  for  after 
judgment  signed  and  execution  issued,  the  property  taken 
in  execution  is  bound  and  gets  iuto  other  hands.  Theact- 
enables  parties  to  apply  for  new  trials  in  the  same  manner 
as  had  been  usually  theretofore  done  in  actions  depending 
in  the  Courts  of  fVestmimler  HalL  Now  in  those  Cottrts- 
a  new  trial  cannot  be  moved  for  after  a  judgment  and  exe* 
cution,  for  the  reason  that  the  property  in  the  goods  is 
changed  by  the  execution.  Unless,  therefore,  tlie  Court 
holds  that  the  recognizance  shall  be  entered  into  before 
judgment  and  execution,  one  important  provision  in  the 
Welsh  Judicature  Act  will  be  defeated. 


^rd  Tenterdbn,  C.  J. — I  am  of  opinion  that  we 
oqght  not  to  grant  this  application.  By  the  second  section 
of  ,t)ie  5  Geo.  4,  c.  106,  a  party  dissatisfied  with  any  verdict 
in  any  action  tried  in  any  of  the  Courts  of  Great  Sessions, 
may  apply  to  any  of  the  common  law  Courts  of  Westminster 
for  a  new  trial,  and  it  authorises  those  Courts  to  grant  a 
rule  for  a  new  trial  in  the  same  manner  as  had  been  usually 
theretofore  done  in  actions  depending  in  the  said  Courts 
and  tried  at  nisi  prius  before  a  judge  of  assize.  So  that  the 
effect  of  this  act  is  to  place  suitors  in  the  Courts  of  Great 
Sessions  precisely  in  the  same  sitution  as  suitors  in  the 
comnion  law  Courts  in  England,  In  the  Courts  of  fVest^ 
minster  the  application  for  a  new  trial  must  be  made  within 
the  first  four  days  of  term,  beiiore  any  judgment  is  signed, 
but  by  the  practice  of  the  Courts  of  Great  Sessions  the 
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judgment  is  signed  at  the  same  sessions  in  which  the  cause 
is  tried,  and  therefore  it  is  impossible  for  a  party  dissatisfied 
\Yitii  a  verdict  to  apply  to  any  of  the  common  law  Courts 
at  fVestminster  before  judgment  is  signed,  and  the  conse- 
quence of  that  might' be  that  execution  might  issue  upon 
the  judgment  before  the  party  had  an  opportunity  of  making 
his  application.  In  order,  however,  to  remedy  this  incon- 
venience, the  4th  section  enacts^  that  nothing  in  the  act 
shall  be  construed  to  extend  to  stay  or  delay  the  entering 
up  judgment,  which  shall  be  given  in  any  action  in  the 
Courts  of  Great  Sessions  and  suing  out  execution  thereon, 
unless  the  party  intending  to  apply  for  a  new  trial  thereof 
entered  into  the  recognizance  therein  mentioned.  The  only 
effect  of  neglecting  to  enter  into  such  a  recognizance  will 
be  that  execution  may  issue  against  him  upon  the  judgment 
obtained  in  the  Courts  of  Great  Sessions,  but  the  4th  sec- 
tion does  not  deprive  him  of  the  right  given  him  by  the 
2d  section  to  apply  to  the  Courts  of  fVestminster  for  a  new 
trial.  This  makes  the  proceeding  exactly  analogous  to  a 
writ  of  error  upon  a  judgment  in  the  Courts  of  common 
law.  In  those  Courts  execution  is  not  stayed  unless  bail 
in  error  be  given,  but  the  omission  to  put  in  bail  does  not 
prevent  the  party  from  going  on  with  his  writ  of  error,  and 
if  the  judgment  is  afterwards  reversed,  he  has  his  writ  of 
restitution.  So  here  if  the  party  succeeds  upon  the  second 
trial,  and  obtains  a  judgment,  he  will  be  in  the  like  situation 
with  a  plaintiff  in  error  in  the  common  law  Courts.  In 
effect  the  object  of  the  4th  section  of  the  statute  is  to  re* 
strain  parties  from  bringing  frivolous  writs  of  error. 
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How  ELI. 
V. 

Howell. 


Baylet,  J.,  Holhoyd,  J.,  and  Littledale,  J.,  were 
of  the  same  opinion. 


Rule  refused^ 
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Cripps  V.  Blank. 


^'^  Assumpsit  for  the  use  and  occupation  of  a  certain 

■^^     A  person  hav-  piece  of  land.     Plea,  the  general  issue.     At  the  trial  at  the 

^firing  title  to  igjj  summer  assizes  for  the  county  of  Bucks,  it  appeared  in 

use  and  occu-  eTideuce  that  a  former  occupier  of  the  land  in  question  had 

!?'Th^hid"  ""^n^®^  *t  of  *®  landlord  at  five  shillings  per  annum.     After 

received  pos-  being  in  possession  for  fourteen  years  and  paying  rent,  he 

third  person :  <iuitted  and  auother  person  took  possession.     After  an  in- 

--Held,  that     terval  of  time,  he  gave  up  possession,  and  then  the  defendant 

tiie  declara* 

tionofil.,        canie  in.     About  two  years  before  the  trial  the  plaintiff' 

"dl'^th'und   *^*^*™^  owner  of  the  land,,  and  he  then  applied  to  the 

as  yoars,  but    defendant  either  to  give  up  possession,  or  pay  for  it  as  the 

aod^ru  pay**'*  former  occupiers  had  done.    The  defendant  replied,  "  1  do 

you  rent,"        not  consider  the  land  as  yours,  but  prove  your  right,  and 

support  as-       ^''^  V^7  you  for  it.''    The  plaintiff  then  brought  the  present 

sumpsitforuse  action,  and  after  proving  his  title  to  the  land,  relied  upon 

tioo.  this  conditional  promise  to  sustain  assumpsit  for  use  and 

occupation.     The  learned  judge  was  of  opinion  that  under 

these  circumstances  the  actiod  would  not  lie  in  the  absence 

of  proof  of  unqualified  attCMmement,  and  directed  a  nonsuit. 

Robinson  now  moved  for  a  rule  nisi  to  set  the  nonsuit 
aside  and  obtain  a  new  trial.  The  question  is  whether  an 
action  for  use  and  occupation  can  be  maintained  upon  evi- 
dence of  title  merely,  without  any  proof  of  an  unqualified 
recognition  by  the  tenant  of  the  landlord's  right  to  sue. 
Now  this  case  falls  within  the  general  principle,  that  in  an 
action  for*  use  and  occupation  a  tenant  cannot  call  upon  his 
landlord  to  shew  title.  Cooke  v.  Loxley  (a).  Here  it  is 
clear  that  the  defendant  is  permitted  to  remain  in  the  pos- 
session of  the  land  by  the  plaintiff,  and  the  deCendant,  after 
a  notice  that  the  plaintiff  is  the  landlord,  keeps  possession. 
This  is  sufficient  to  entitle  the  plaintiff  to  maintain  use  and 
occupation  without  being  driven  to  the  necessity  of  bring- 
ing trespass  or  ejectment. 

(a)  5  T.  R.  4. 


EASTER  TERM,  VIII  GEO.  IV. 

Lord  Tenterden,  C.  J. — I  think  we  are  not  called 
upon  in  this  case  to  decide  the  general  abstract  question, 
whether  it  is  competent  for  the  owner  of  land  to  bring  an 
action,  for  use  and  occupation,  instead  of  trespass,  against  a 
person  who  has  entered  upon  the  land  without  any  commu- 
nication with  the  owner  of  the  land.  It  is  suflScient  for  th^ 
present  case  to  say,  that  the  evidence  on  this  trial  will  not 
sustain  the  action  in  the  present  form.  It  appeared  in 
evidence  that  a  former  occupier  of  the  land  in  question  con- 
sented to  pay  for  it  at  the  rate  of  five  shillings  a  year,  and 
for  some  time  he  paid  the  money  accordingly.  Upon  his 
quitting,  some  other  person  came  into  the  possession  of  the 
land,  and  that  person  resigned  the  possession.  After  an 
interval  of  time  the  defendant  came  in.  Application  is  then 
made  to  him  by  the  plaintiff  not  to  give  up  the  land,  but  to 
pay  for  it  as  former  occupiers  had  done.  The  defendant 
replies,  "  I  don't  consider  the  land  as  yours ;  prove  your 
right  to  it,  and  I'll  pay  you  for  it."  This  amounts,  to  no 
more  than  this, ''  When  you  have  a  title,  I  am  contented  to 
be  considered  as  occupying  by  your  permission."  The 
learned  judge  thought  that  this  could  not  be  treatied  as  an 
unconditional  promise  to  pay  rent,  or  an  acknowledgment 
of  the  plaintiff's  general  right  to  recover  for  use  and  occu- 
pation, and  I  think  his  decision  was  cbrrect. 

Bayley,  J. — I  am  of  the  same  opinion.  The  general 
rule  certainly  is,  that  if  A,  receives  possession  of  land  from 
B.  he  cannot  dispute  the  title  of  the  latter  in  an  action  for 
use  and  occupation,  but  where  he  receives  possession  from 
another  person,  he  may  dispute  the  title  of  the  party  suing 
as  landlord.  Here  the  defendant  did  not  receive  possession 
from  the  plaintiff,  and  therefore  the  evidence  produced 
could  not'support  use  and  occupation. 

HoLROYD,  J.  and  Littledale,  J.  concunnred. 

Rule  refused.. 
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Saiur^,  MooEE  and  others  v.  Hammond. 

^M  May. 
The  deed  of     COVENANT.     The  declaration  stated,  that  by  indenture 
joint  stock       made  between  the  several  persons  whose  names  were  there- 
company  pro-  unto  subscribed,  and  whose  seals  were  thereunto  affixed, 
Tided, that  the  ... 

directors  except  the  said  plaintiffs  of  the  one  part;  and  the  said  plain- 

should  without  jjflfg  Qf  ||,g  Q^ijgj  pa,t  ^ftgf  reciting  as  therein  mentioned,  it 
summons  meet  '^      '  ,        °  ^  ^  ' 

together  at       was  witnessed,  that  for  certain  purposes  in  the  indenture 

once  in  every    n^^wtio^ed,  each  of  the  several  parties  to  the  indenture,  ex- 

wedL  on  and     cept  plaintiffs,  did  thereby  for  himself  or  herself,  and  his  or 

and  hour  as      h^  heirs,  executors,  administrators,  and  assigns,  covenant 

Uiey  should  ^\^  plaintiffs,  their  executors,  administrators,  and  assigns, 
from  time  to  ,        ,.  ,        ,         .,  .  . 

lime  agree        amongst  other  things,  that  the  said  several  persons  parties 

afwch  othir  ^®  ^^^  indenture,  all  of  whom  were  thereafter  distinguished 
times  as  they  by  the  title  of  proprietors,  and  the  several  other  persons 
Umetotime  ^^  should  become  proprietors  as  thereinafter  was  raen- 
be  convened  tioned,  should,  while  holding  shares  in  the  capital  of  a  cer- 
thereinaf^er  ^^m  company  thereinbefore  proposed  to  be  established,  and 
mentioi^  or  uq^jj  |||gy  should  cease  to  be  such  proprietors  in  the  manner 
that  three  di-  thereinafter  mentioned,  be  and  continue  for  the  term  of  fifty 
IK^ll'uSSd."^^  years  from  the  date  thereof,  or  until  the  same  should  be 
Anotherciause  dissolved  under  the  provisions  thereinafter  in  that  behalf 
three'directon  contained,  a  company  or  partnership,  society  or  association, 
at  any  time  to  by  m^d  under  the  name  and  firm  of  "  The  Cornwall  and 
board,  by  DevoMsMre  Mining  Company,"  and  that  the  affairs  and 
dving  under  concerns  of  the  said  company  or  partnership  society  should 
writing  three  be  conducted  and  managed  under  and  subject  to  the  several 
the  other^(^-°  rules,  regulations,  and  conditions,  restrictions,  clauses,  and 
rectors,  which  agreements  thereinafter  contained,  and  amongst  others  the 
to  be  counter-  following,  that  is  to  say,  that  for  the  orderly  and  more 

signed  by  the    effectual  management  of  the  affairs  of  the  partnership  so- 

secretary,  and  •       i,   ,     .        i  5.  , 

to  be  sent  by    ciety,  there  should  during  the  continuance  of  it  be  kept  up 

him  two  days 

prior  to  the  time  appointed  for  such  meeting :  Held,  that  in  order  to  constitute  a  good 

weekly  meeting  without  summons  the  day  and  hour  of  meeting  must  have  been  previously 

agreed  upon  by  the  directors,  and  consequently  that  a  meeting  of  three  directors  without 

Srevious  agreement  on  their  part  to  meet  on  any  fixed  day  or  hour  was  not  a  meeting 
nly  convened  within  the  meaning  of  the  deed  of  settlement. 


MOOEB 
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a  certain  number  of  directors,  and  that  the  directors  should  iser. 
meet  together  at  all  times  and  according  to  the  regulations 
and  conditions  in  the  indenture  in  that  behalf  mentioned,  "^^ 
and  that  any  such  meeting  of  directors  which  shonld  con-  Hammomd. 
sist  of  three  or  more  directors  for  the  time  being  should  be 
and  be  styled  a  full  board  of  directors,  at  their  discretion, 
from  time  to  time  to  come  to  a  resolution  that  the  proprie- 
tors should  be  called  upon  to  pay  at  any  time  within  one 
calendar  month  from  the  time  of  such  resolution  any  further 
instalment  on  each  of  their  shares  till  the  whole  snm  pay** 
itble.  pn  each  should  have  been  paid,  and  that  when  the 
|)0,9rd  of  directors  should  have  come  to  a  resolution  to  call 
for  any  further  settlement,  they  should  call  on  all  the  pro** 
prietors  to  contribute  the  same  rateably  in  proportion  to 
the  number  and  amount  in  value  of  their  several  respective 
shares,  and  that  a  circular  letter  should  be  delivered  or  sent 
by  the  post  to  each  proprietor,  informing  him  or  her  of  the 
resolution,  and  of  the  day  and  place  fixed  by  the  board  for 
the  payment  of  such  further  instalment,  and  that  every  pro«> 
prietor  should  pay  such  instalment  at  the  day  and  plaice  ao 
fixed  in  that  behalf  as  aforesaid.  The  declaration  theii^ 
went  on  to  aver,  that  the  defendant  became  and  stiH  was  a 
proprietor  of  divers,  to  wit,  twenty  shares  of  Ml,  each  iir 
the  capital  of  the  said  company  or  partnership  society,  «ud 
duly  executed  the  indenture  as  such  proprietor;  that  after 
the  inaking  of  the  indenture,  to  wit,  on  the  14th  Septembety 
18^6,  at  &c.  at  a  meeting  of  the  board  of  directors  of  the 
company  duly  convened  and  held  according  to  the  regala-* 
tions  and  conditions  in  the  indenture  in  that  behalf  con- 
tained, the  sum  of  35/.  then  remairting  due  and  payable  on 
each  of  the  said  shares;  it  was  resolved,  that  the  proprie- 
tors should  thereby  be  called  upon  to  pay  on  or  before  the 
!3th  October  then  next,  a  further  instalment  of  -51.  on  each' 
of  their  shares,  and  that  a  board  of  directors  should  be  held 
on  the  last-mentioned  day  at  eleven  o'clock  in  the  forenoon 
precijsely,  at  the  offices  of  the  company  No.  26,  Lombard 
Street,  for  the  purpose  of.receiving  such  further  instalment; 
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that  on  the  14th  September f  1826,  a  circular  letter  wa$  sent 
by  the  post  to  the-  defendant,  informing  him  of  the  resolu- 
tion, and  of  the  day  and  place  fixed  by  the  said  board  for 
the  payment  of  such  further  instalment,  whereby  and  by 
force  of  the  indenture  the  defendant  became  liable  to  pay 
the  sum  of  100/.  being  the  amount  of  the  said  instalment  af 
51.  on  each  of  his  twenty  shares,  at  the  time  and  place  in 
that  behalf  mentioned  as  aforesaid,  of  which  the  defendant 
bad  notice.  Breach,  non-payment  of  the  said  sum  of  10Q/> 
Pleas^  first,  non  est  factum;  secondly,  that  there  was  no 
such  meeting  of  a  board  of  directors  of  the  said  company 
or  partnership  society,  duly  convened  and  held  according 
to  the  regulations  and  conditions  in  the  supposed  indenture 
in  that  behalf  contained.  Issue  thereon.  At  the  trial  b^ 
fore  Lord  Tenterden,  C.  J.  at  the  Middlesex  fittings  after 
last  term,  it  appeared  in  evidence  that  the.  plaintifi^s  wena 
the  trustees  of  a  joint  stock  company,  called  the  Cornwall 
and  Devonshire  Mining  Company,  and  that  the  defendant 
!nras.  a  partner  or  shareholder  in  that  company.  The  deed 
of  settlement  establishing  the  company  provided,  that  the 
directors  should  without  .notice  or  summons  meet  together 
at  the  house  or  office  of  the  company,  once  in  every  week 
at  the  least,  on  and  at  such  day  and  hour  as  they,  should 
from  time  to  time  agree  upon,  and  also  at  such  other  timea 
as  they  should  from  time  to  time  be  convened  in  manner 
thereinafter  mentioned  or  a9sented  to.  Another  clause  pron 
vided,  that  any  three  directors  might  at  any  tioie:  call  a  ape-* 
cial  board  or  meeting  of  the  directors  of  the  company  by^ 
leaving  three  days  prior  to  the  time  appointed  for  such  sper. 
cial  board  or  meeting,  with  the  secretary  for  the  time  beingi 
of  the  said  company,  notices  in  writing  for  the  several  olher 
directors  of  the  said  company,  which  noticea  ahould  be. 
made  under  the  respective  h^nd^  of  such  directors  c<mi-* 
vening  such  board  or  meeting,  and  should  be  counteraigiiedi 
by  the  secretary  for  the  time  being  of  the  company,  and> 
should  be  sent  by  him  by  post  or  otherwise  two  days  prior 
to  the  time  appointed  for  such  special  board  or.me^tifngy 
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which  last-mentioned  respective  periods  of  three  days  and 
two  days  should  be  calculated  exclusive  of  the  days  of 
sending  or  giving  such  notices,  and  exclusive  of  the  day  of 
holding  such  special  meeting.  In  another  clause  it  was 
provided,  that  every  such  meeting,  whether  weekly  or  other* 
wise,  which  should  consist  of  three  or  more  directors,  should 
be  and  be  styled  a  board  of  directors,  and  that  no  business 
should  be  transacted  at  any  weekly  or  other  meeting  unless 
three  directors  at  the  least  were  present  at  the  commence* 
ment  of  the  business,  and  when  a  decision  or  determination 
should  take  place  upon  the  whole  or  such  part  of  the  busi- 
ness as  should  be  then  under  consideration,  then  the  clause 
authorised  the  board  of  directors,  at  their  discretion,  from 
time  to  tHne,  to  come  to  a  resolution  that  the  proprietors 
should  be  called  upon  to  pay  at  any  time,  within  one  calen- 
dar month  frokn  the  time  of  such  resolution,  any  further 
instalment  of  each  of  their  shares,  until  the  whole  sum  pay- 
able on  each  such  share  should  have  been  paid.  It  ap- 
peared that  a  meeting  of  three  of  the  directors,  of  which 
the  chairman  of  the  company  was  one,  was  held  on  the  14th 
of  September  J  18£6,  but  the  day  of  meeting  had  not  been 
previously  fixed  or  agreed  upon  by  the  directors,  nor  was  it 
held  in  pursuance  of  an  adjournment  from  a  former  meeting. 
The  minutes  of  the  proceedings  made  by  the  secretary  at 
the '  meeting  and  signed  by  the  chairman  were  produced, 
from  which  it  appeared  that  a  resolution  was  then  come  to, 
that  a  call  should  be  made  of  51.  on  each  share,  to  be  paid 
on  the  13th  of  October.  On  the  part  of  the  defendant  it 
was  contended,  that  the  meeting  of  the  directors  at  which 
this  resolution  was  formed  had  not  been  convened  in  the 
manner  prescribed  by  the  deed  of  settlement,  and  therefore 
that  the  defendant  was  not  liable  for  any  breach  of  cove- 
nant in  not  paying  the  instalment  pursuant  to  the  call  made 
by  the  directors.  Of  this  opinion  was  the  Lord  Chief  Jus- 
tice, who  directed  a  nonsuit. 

^  Campbell  now  moved  to  set  aside  the  nonsuit  and  obtain 

VOL.  IX.  K  K 


486 


18«7. 


CA^£S  IN   THE  KINO's^  BENCH, 

a  new  trial,  on  the  ground  of  misdirection,  and  contended 
that  the  provisions  of  the  deed  of  settlement  ^ouid  autho« 
rise  at  all  events,  on  a  special  emergency,  a  meeting  of  this 
description  without  any  previous  agreement  amongst  the 
directors  as  to  the  day  on  which  the  meeting  should  be 
held;  and  he  urged  that  the  Court  ought  not  nicely  to  scan 
their  proceedings,  where  there  was  no  suggestion  of  fraud 
or  misconduct. 


Lord  Tenterden,  C.  J. — I  am  of  opinion  that  the 
nonsuit  ought  not  to  be  disturbed.  It  is  of  the  last  import* 
ance  to  a  joint  stock  company,  consisting,  as  this  does,  of  a 
large  number  of  persons,  who  place  the  management  and 
control  of  their  affairs  in  a  small  number  of  individuals, 
that  the  regulations  regarding  the  meetings  of  those  intrusted 
with  the  management  of  their  affairs  should  be  held  in  pur- 
suance of  the  directions  of  the  deed.  The  deed  in  question 
provides  for  two  classes  of  meetings  of  the  directors;  the 
one  to  be  held  without  summons  or  notice,  the  other  to  be 
held  upon  summons.  The  class  that  may  be  held  without 
summons  or  notice  are  weekly  meetings;  and  they  are  to  be 
held  at  such  day  and  hour  as  the  directors  shall  from  time 
to  time  agree  upon.  Supposing,  therefore,  the  directors  at 
any  meeting  to  have  come  to  a  resolution  that  there  should 
be  a  meeting  held  on  any  one  specified  day  in  the  week,  a 
meeting  on  that  day  without  notice  or  summons  would  be 
a  good  meeting  within  the  provisions  of  this  deed;  but  un- 
less the  directors  have  previously  agreed  upon  the  day  on 
which  the  meeting  shall  be  held,  it  appears  to  me  that  a 
meeting  on  any  other  day  is  not  a  good  weekly  meeting 
within  the  meaning  of  this  clause.  If  it  were  held  to  be  so, 
it  would  be  in  the  power  of  any  three  of  the  directors,  the 
chairman  or  deputy  chairman  being  one,  to  hold  a  meeting 
to  make  an  order  for  payment  on  shares,  or  to  do  any  other 
act  whatsoever  regarding  the  affairs  of  the  company,  with- 
out any  notice  to  the  proprietors.  I  think  that  such  was 
not  tbe  meaning  of  this  clause,  and  that  a  meeting  canilot 
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be  legally  held  unless  by  notice,  or  unless  the  directors 
have  previously  agreed  to  meet  at  a  certain  time  and  place, 
in  order  that  every  director  may  know  the  day  on  which 
such  business  will  be  transacted,  and  that  he  may  have  an 
opportunity  of  attending.  I  am  therefore  of  opinion  that 
this  objection  must  prevail. 

Bay  LEY,  J. — I  am  of  opinion  that  this  meeting  was  not 
duly  held,  there  not  having  been  any  prior  agreement  of  the 
directors  to  meet  on  the  14th  of  September. 

HoLBOYD,  J.  and  Littledale,  J.  concurred. 

Rule  refused. 
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Beckwith  v.  Philby,  Wilks,  and  Spicer. 

XRESPASS  for  assaulting,  beating,  handcuffing,  and  im- 
prisoning the  plaintiff,  and  keeping  and  detaining  him  hand- 
cuffed and  imprisoned,  without  any  reasonable  or  probable 
cause,  for  forty-eight  hours,  on  a  false  and  pretended  charge 
of  felony.  Plea,  not  guilty.  At  the  trial  before  Littledale, 
J.,  at  the  last  Lent  assizes  for  the  county  of  Essex,  it  ap- 
peared in  evidence  that  about  eight  o'clock  in  the  evening 
on  the  3l8t  of  January,  18^6,  the  plaintiff  was  seen  by  a 
farmer  sitting  on  the  battlements  of  Loughton  Bridge, 
having  with  him  a  bridle  and  saddle.  Shortly  before  this 
several  horses  had  been  stolen  from  the  neighbourhood. 
The  farmer  immediately  went  to  the  defendant,  Philby, 
who  was  high  constable  of  Ongar,  but  resided  at  Loughton', 
and  informed  him  of  the  circumstance  and  said  he  thought 
he  ought  to  look  after  the  man.  The  defendant,  Philby, 
went  out  accordingly,  and  spoke  to  the  plaintiff  and  asked 
him  several  questions.  The  plaintiff  answered  in  a  jeering 
and  founting  manner  and  said  he  lived  in  Titty-Ball  Alley. 
la  consequence  of  these^  answers  and  seeing  the  bridle  and 
saddle  with  him,  Philby  suspected  that  he  had  been  steal- 
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18S7.        ing  a  horse  or  was  about  to  do  so.    The  plaintiff  was  then 
searched,  and  in  his  pockets  were  found  some  horseheans 
and  oats.     Philby  asked  him  where  he  had  come  from,  and 
he  told  him  that  he  had  come  from  Cheshunt,  that  he  had 
been  to  Romford  market  that  day  to  sell  a  horse,  that  his 
name  was  Beckwithy  and  that  he  had  got  the  horse  of  one 
Bartlet,  who  lived  at  Cheshunt,     He  then  referred  Philby 
to  one  Noble,  who  lived  within  a  mile  of  Loughton,  as  a 
person  who  knew  him.    No  inquiry,  however,  was  made 
that  night  of  Noble  respecting  the  plaintiff.     Philby  then 
«ent  for  the  defendant  Wilks,  a  constable  of  Loughtoup  to 
take  the  plaintiff  to  the  watch-house,  and  on  fVilks*s  arrival, 
ordered  him  to  handcuff  the  plaintiff,  which  was  done  ac- 
cordingly.   At  the  plaintiff's  own  desire  Wilks  took  him  to 
a  public  house  at   Loughton,  where  he  remained  hand- 
cuffed all  night.     Next  morning  Wilks  delivered  him  into 
the  custody  of  the  other  defendant  5ptcer,  who  took  him 
before  a  magistrate  on  that  day.  After  taking  examinations, 
the  magistrate  said  he  thought  it  his  duty  to  detain  the 
plaintiff,  but  told   him  if  ihcre  was  any  body  near  who 
would  be  bound  for  his  appearance,  he  might  go  home  to 
his  family.    Noble,  the  person  before  mentioned,  then  came 
Ibrward  and  became  bound  for  the  plaintiff's  appearance 
whetf  called  upon,  and  he  was  then  discharged.    The  de- 
fendant Philby  was  |.resent  at  this  examination.     It  ap- 
peared that  the  plaintiff  was  a  blacksmith  residing  at  fVaU- 
ham  Crosst  in  the  county  of  Hertford,  that  Ym  had  bought 
a  horse,  as  he  had  stated,  of  Bartletp  who  resided  at  Ches- 
huniy  and  that  on  the  day  in  question  he  had  sold  the  animal 
at  Romford  market,  and  that  be  was  a  person  of  general 
good  character.     It  was  contended  on  the  part  of  the  de- 
fendant that  there  was  reasonable  and  probable  cause  for 
suspecting  the  plaintiff  of  having  committed  a  felony,  and 
that  the  defendants  were  justified  under  the  circumstances 
of  the  case  in  detaining  him,  although  in  fact  it  turned  out 
that  no  felony  had  been  committed.    The  learned  judge 
told  the  jury  that  if  upon  the  whole  evidence  th^y  thought 
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the  defendants  had  reasonable  cause  for  suspecting  tliat  the 
plaintiff  had  committed  a  felony,  his  arrest  and  detention 
were  lawful.  The  jury  found  a  verdict  for  the  defendants, 
but  leave  was  given  to  the  plaintiff  to  move  to  enter  a  verdict 
for  nominal  damages  if  the  Court  should  be  opinion  that 
die  arrest  and  detention  were  unlawful. 

Gumey  now  moved  accordingly,  and  contended  that  as 
there  was  no  charge  of  felony  made,  nor  any  felony  com- 
mitted, the  defendant  Philby  was  not  justified  in  making 
the  arrest  in  the  first  instance,  and  still  less  were  he  and  the 
other  defendants  justified  in  detaining  the  plaintiff  during 
the  nighty  after  he  had  referred  to  Noble  as  a  person  who 
eotrld  give  an  account  of  who  he  was.  If,  indeed,  a  charge 
of  felony  had  been  made  against  the  plaintiff  by  a  third 
person,  or  if  it  turned  out  that  a  felony  in  fact  had  been 
committed,  then  the  defendants  might  have  been  justified  in 
apprehending  him  and  detaining  him  in  custody.  But  here 
the  defendant  Philby  thought  proper  to  act  upon  his  own 
suspicion,  although  furnished  with  the  means  afforded  by 
die  plaintiff  at  the  time  of  ascertaining  that  his  suspicions 
were  without  foundation.  The  defendants,  therefore,  stand 
on  the  same  footing  with  private  persons,  who  cannot  be. 
justified  in  arresting  another,  unless  a  felony  has  been  ac- 
tually committed. 

Lord  Tenterben,  C.  J. — I  am  of  opinion  that  the 
verdict  ought  not  to  be  disturbed.  Whether  there  was  rea- 
sonable cause  to  suspect  that  this  man  had  committed  a 
felony  or  was  about  to  commit  one,  having- in  his  possession 
the  implements  proper  and  necessary  for  that  purpose,  was 
a  question  of  fact  for  the  jury.  Whether  he  was  detained 
also  beyond  a  reasonable  time  was  likewise  a  question  of 
fact  for  the  jury.  They  have  determined  both  questions 
against  the  plaintiff,  and  I  should  say  rightly.  The  only 
question  of  law  in  the  case  is  whether  a  constable,  having 
reasonable  cause  to  suspect  that  a  person  has  committed  a 
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1827.  felony,  may  detain  such  person  until  he  can  be  brought  be- 
fore a  justice  of  the  peace  to  have  his  conduct  investigated, 
and  1  am  of  opinion  that  he  may.  There  is  this  distinction 
between  the  case  of  a  constable  and  a  private  individual. 
The  private  individual  must  not  only  shew  a  reasonable 
cause  for  suspicion^  but  he  must  prove  that  a  felony  has 
been  actually  committed,  in  order  to  justify  the  detention 
of  the  party;  whereas  a  constable,  who  has  reasonable 
ground  to  suspect  that  a  felony  has  been  committed,  is  au- 
thorised to  detain  the  party  suspected,  until  inquiry  can  be 
made  by  the  proper  authorities.  Suppose  a  man  goes  about 
after  nightfall  with  all  the  implements  of  housebreaking 
about  him,  would  not  a  constable  be  justified  in  detaining 
him  until  he  gave  a  proper  account  of  himself  before  a 
magistrate  ^  I  apprehend  that  it  would  be  a  dangerous 
proposition  for  us  to  lay  down  that  he  would  not.  Here  is 
a  man  having  implements  and  every  thing  about  him  indi- 
cating an  intention  of  stealing  horses.  After  nightfall  he  is 
found  with  com  in  his  pockets  to  decoy,  and  a  bridle  and 
saddle  to  carry  off  the  animal.  I  think  under  such  circum- 
stances there  was  a  reasonable  ground  of  suspicion,  which 
being  found  by  the  jury,  the  constable  was  justified  in 
point  of  law.  A  constable  may  have  a  reasonable  ground 
of  suspicion  to  justify  him  in  arresting  a  man  without  in- 
quiring into  the  truth  of  his  statement,  but  it  is  for  the  jury 
to'  determine  whether  the  ground  of  suspicion  was  reason- 
able. Here  the  jury  have  determined  that  question.  The 
flippant  conduct  of  the  plaintiff  in  the  first  instance  might 
very  fairly  have  led  the  constable  to  suppose  that  the  re- 
ference to  Nob/e^  who  lived  a  mile  off,  might  not  be  at- 
tended with  any  satisfactory  result. 

Bayley,  J. — I  am  also  of  opinion  that  the  verdict  ought 
not  to  be  disturbed.  Having  misled  the  constable  in  the 
first  instance,  the  latter  was  not  bound  to  make  inquiry  of 
the  party  to  whom  the  plaintiff  referred.  If  the  plaintiff 
wished  to  remove  the  suspicion  first  cast  upon  him,  he 
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should  himself  have  sent  for  Noble,  and  if  he  had  done  so 
and  the  inquiry  turned  out  satisfactory,  probably  the  result 
would  have  been  different.  It  was  the  plaintiff's  duty  to 
have  set  the  constable  right  after  he  had  created  a  suspicion 
of  his  conduct  in  the  first  instance. 

HoLROYD,  J.  concurred. 

LiTTLEDAtE,  J« — This  being  an  action  against  con- 
stables, they  would  be  justified  in  arresting  and  detaining  a 
party  if  diey  had  reasonable  cause  for  suspecting  him  of 
felony,  although  it  turned  out  that  no  felony  had  in  fact 
been  committed.  This  would  not  be  so  in  the  case,  of  a 
private  individual.  In  Samuel  v.  Payne  (a)  it  was  held  that 
a  conatable  might  justify  an  arrest  in  the  day  time  on  a  rea- 
sonable suspicion  of  felony,  although  a  felony  had  not  in  fact 
been  committed.  So  in  Lawrence  v.  Hedger{b)  it  was 
held  that  watchmen  and  beadles  have  authority  at  common 
faiw  to  arrest  and  detain  in  prison  for  examination  persona 
walking  in  the  streets  at  night  whom  there  is  reasonable 
ground  to  suspect  of  felony,  although  there  is  no  proof  of 
a  felony  having  been  committed.  Again,  in  Hobbs  v.  BranS" 
comb  (c)  it  was  held  that  a  peace  ofiicer  may  arrest  a  person 
charged  with  felony,  no  such  offence  having  in  fact  been 
committed.  It  appears  to  me,  therefore,  that  the  jury 
having  found  that  the  defendant  had  reasonable  cause  for 
suspecting  the  plaintiff  of  felony,  the  verdict  is  right  in 
point  of  law. 

Rule  refused  (d). 


(a)  Doug.  358.  13;    R.v.  TooUn/,  2  Ld.  Raym. 

(b)  STauot.14.  130t;    Theobald  v.  Chrichmore^  1 

(c)  3Campb.420.  B.  &  A.  227;  Cowle$  y.  Dunbar, 

(d)  Vide  Hawk.  P.  C.  b.  2,  c.  12,  2  C.  &  P.  565. 
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Monday,  Edis  V.  BuBY 

7th  May,        . 
IF  a  negotiable  ASSUMPSIT  for  goods  sold  and  delivered.    Plea,  tke 

Ihrpa^men?'  S®"®'**'  ***"®-    ^^  *®  ^™'  '^f^'®  ^^  Tenterden,  C.  J.  al 

of  monej^  is  the  last  sittings  for  Middlesex,  the  plaintiff  proved  that  he 

equivocal  *"^  had  sold  and  delivered  to  the  defendant  two  parceh  of 

terms  as  to  sheep  to  the  value  of  £7S  :  10«.  and  here  closed  his  case. 

biguous  whe-  ^^^  defonce  to  the  action  was,  that  the  sheep  had  been  paid 

bif/o'f  e^-*^  for;  and  a  bill  of  exchange  for  the  sum  of  £S5  :  £5.  given 

change  or  a  by  the  defendant  to  the  plaintiff,  and  honoured  when  at 

not"*the^^  maturity  in  part  payment  of  the  sheep,  was  given  in  evidence 

holder  has  the  onder  a  notice  to  produce.    The  defendant  gave  the  follow- 

uvating'it  as  ^'^S  instrument  also  in  evidence,  but  which  was  not  paid, 

either,  as         aMiongh  given  for  the  remainder  of  the  amount  of  the 
against  the  ,  . 

maker.  sheep,  viz. 

£44  :  1  Is.  5d.  London,  5th  jiuguit,  IS26. 

Three  months  after  date  I  promise  to  pay  Mr.  Join 
Bury,  or  order,  forty-four  pounds,  eleven  shillings,  and 
five-pence  value  received. 

J.  B.  Gmtkrot,  (Signed)  Joht  Bury*  . 

35,  Montague  Place,  (Indorsed)       John  Bury*    ' 

Bedford  Square. 

Mr.  Gruthrot*8  name  was  written  across  the  face  of  the 
instrument,  but  which  was  not  paid  when  at  maturity,  and 
there  was  no  proof  of  notice  of  the  dishonour  of  it  to  die 
defendant.  It  was  contended,  on  the  part  of  the  defendant, 
that  the  above  instrument  was  a  bill  of  exchange,  and  that 
the  plaintiff  being  guilty  of  laches  in  not  giving  notice  of 
the  dishonour,  it  was  a  discharge  from  the  defendant's  liabi* 
lity  for  the  remainder  of  the  amount  of  the  sheep.  On  the 
other  hand  it  was  contended,  that  the  instrument  was  a  pro* 
missory  note,  and  that  the  defendant,  as  the  maker,  was  at 
all  events  liable  upon  it  as  such.  Of  this  opinion  was  tke 
Lord  Chief  Justice,  and  the  plaintiff  had  a  verdict  for  At 
balance  of  his  demand,  with  liberty,  however,  .to  the  de- 
fendant to  move  to  enter  a  nonsuit. 
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Campbell  now  moved  accordiugly,  and  contended  tbut  tbe  ^B^« 
instrument  in  question  must  be  considered  as  a  bill  of  ex-  £^j^ 
change,  and  liable  to  all  the  rules  applicable  to  such  instru*  v. 

ments  by  the  custom  of  merchants;  and  he  cited  Gray  v. 
Mil9ter(a)f  Allan  v.  Morson{b),  and  ShuUkworth  v.  Sie^ 
9€fis(c).  In  the  6rst  of  those  cases  it  was  held  not  to  be 
absolutely  essential  that  the  drawer's  name  should  be  men- 
tioned on  the  bill  by  the  drawer,  if  there  be  a  place  for  pay- 
ment fixed,  and  the  drawee  accept  the  bill  in  such  form  by 
writing  his  name  thereon,  which  will  be  an  adoption  of  the 
bill  on  his  part.  In  the  second  case  it  was  held,  that  an 
instrument  in  the  common  form  of  a  bill,  except  that  the 
word  at  was  substituted  for  the  word  to  before  the  name  of 
the  drawee,  was  a  bill  and  not  a  note ;  but  Lord  Ellen^ 
borough  mtimated,  that  it  might,  be  treated  as  eidier  by  the 
holder;  and  the  same  doctrine  was  laid  down  in  the  third 
case,  where  the  word  at  was  written  so  as  to  be  scarcely 
legible  for  the  purpose  of  deceit.  In  the  present  case  the 
instrument  is  addressed  to  J.  B.  Gruthrot,  and  his  naipe  is 
written  across  the  face  of  it,  which  imports  an  acceptance, 
and  therefore  it  has  all  the  essential  qualities  of  a  bill  of 
exchange. 

hofd  Tenterdbn,  C.  J. — I  think  the  verdictoughtnot 
to  be  disturbed*  It  must  be  admitted  that  this  is  an  in- 
stmment  of,  at  least,  very  ambiguous  character.  In  form 
it  is  a  promissory  note,  for  it  begins  with  the  words— 
''  Three  months  after  date  I  promise  to  pay."  In  the 
comer  it  is  certainly  addressed  '^  J.  B.  Gruthrot^*  and.  that 
name  is  written  across  the  instrument,  so  as  in  that  respect 
to  give  it  the  form  of  a  bill  of  exchange,  although  it  does 
not  in  terms  contain  a  request  to  Gruthrot  to  pay.  It  is 
therefore  an  instniment  of  an  ambiguous  nature,  but  whe- 
ther the  one  or  the  other  I  shall  not  positively  determine. 
The  strong  inclination  of  my  opinion  is,  that  it  should  be 

(a)  3  J.  B.  Moore,  10O;  8  Taunt.         (6)  4  Camp.  1 15. 
739;  2  Surk.  336.  (e)  1  Camp.  407. 
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1^37.  treated  as  a  promissory  note,  but  I  thiak  that  where  a  party 
thinks  proper  to  issue  an  instrument  in  so  ambiguoos  a 
form,  tlie  law  ought  to  allow  the  holder  to  treat  it  either  as 
a  promissory  note  or  a  bill  of  exchange  at  his  option.  Oo 
this  ground,  I  think,  the  plaintiff  was  at  liberty  to  deal  with 
this  instrument  as  a  promissory  note,  and,  consequently,  that 
it  was  unnecessary  to  give  the  defendant  notice  of  the  dis- 
honour. 

Bat  LEY,  J. — I  agree  with  my  Lord  Chief  Justice  in  the 
opinioti  delivered  by  him  in  this  case.  I  think  this  is  a 
promissory  note,  and  I  regard  the  address  at  the  comer, 
X  B.  Gruthrot,  and  the  name  J.  B,  Griithroi  on  the  face 
of  the  instrument,  as  nothing  more  than  an  intimation  on  the 
part  of  Bury^  the  defendant,  that  the  amount  will  be  paid 
at  GruthroCh  house^  and  a  consent  on  the  part  of  the  latter 
that  it  may  be  paid  there.  But  I  agree  also  that  if  a  person 
frames  an  instrument  in  this  way,  so  that  it  may  be  taken 
to  be  either  a  promissory  note  or  a  bill  of  exchange,  the 
holder  is  at  liberty  to  treat  it  either  as  one  or  the  other,  and 
that  he  ought  not  to  be  defeated  of  his  claim  upon  it  by  the 
party  who  framed  it  being  allowed  to  say  that  the  holder  is 
guilty  of  laches  in  not  treating  it  as  a  bill  of  exchange.  If 
the  maker  puts  the  instrument  into  this  ambiguous  form,  I 
thmk  the  holder  has  the  option  of  treating  it  either  as  a  bill 
of  exchange  or  as  a  promissory  note. 

HoLROYD,  J. — It  is  clear  that  this  instrument  was  ori- 
ginally framed  as  a  promissory  note,  for  it  contains  the 
words  **  I  promise  to  pay;"  but  adding  the  words  in  the 
comer, ''  J.  B,  Gruthroij^  imports  a  design  on  the  part  of 
the  drawer  of  the  instrument  that  the  holder  might  be  at 
liberty  to  treat  it  either  as  a  promissory  note  or  a  bill  of  ex- 
change. Instruments  of  this  nature,  as  well  as  others,  ought 
to  be  construed  most  strongly  against  the  party  making 
them,  especially  if  there  is  any  supposition  of  fraud.  In 
this  case,  even  though  the  conduct  of  the  party  be  bona 
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JidCf  atHl  if  it  be  equivocal  whether  the  instrument  be  a  bill  is^r. 
of  exchange  or  a  promissory  note,  it  ought  to  be  taken 
favourably  for  the  plaintiff  and  against  the  defendant  who 
made  it  I  think  that  the  addition  of  Gruthrof^  name  on 
the  face  of  the  instrument  afterwards  does  not  prevent  its 
operating  as  a  promissory  note. 

LiTTLEDALB,  J. — I  think  this  instrument  is  a  promissory 
note.  It  begins  originally  with  the  words  I  promise,  which 
is  the  usual  form  of  a  promissory  note.  But  it  is  said 
that  there  is  something  written  at  the  comer  of  the  instru« 
ment  and  something  on  the  face  of  it,-  and  that  these  two 
writings  convert  it  into  a  bill  of  exchange.  I  think  not,  for 
to  make  it  a  bill  of  exchange  the  words  ''  I  promise  to  pay" 
must  be  rejected.  A  bill  of  exchange  is  addressed  to  ano- 
ther person,  and  contains  a  request  to  the  drawer  to  pay  the 
same.  A  promissory  note  contains  no  such  request,  but  is 
a  personal  undertaking  to  pay,  and  therefore  there  is  an 
essential  difference  between  the  two  sorts  of  instruments* 
Suppose  the  words  ''  I  promise"  were  rejected,  could  this 
instrument  then  have  been  declared  upon  as  a  bill  of  ex^ 
change  before  Gruthrot  accepted  itf  If  it  could  not,  then 
it  was  not  a  bill  of  exchange  at  that  time,  and  if  it  was  once 
a  promissory  note,  Gruthrot,  by  puttipg  his  name  to  it, 
could  not  make  it  a  bill  of  exchange. 

Rule  refused. 


Cooke  v.  Jackson.  Tueuiay, 

rr  .  ...  8M  A/fly. 

I  RESPASS  for  breaking  and  entering  the  plaintiff's  close,  in  trespass 

called  Broadmead.     Plea,  Hberum  tenementum;  and  issue  f.«'«'^«  c/flwuiit 

^fregU,  with  a 
thereon.     At  the  trial  both  parties  proved  that  they  Were  plea  of /i6ertim 

respectively  possessed  of  parcels  of  land  called  Broadmead,  p^^'f^ac"' 

both  in  the  same  parish.     It  was  objected  at  the  trial  that  Doth  parties 

have  a  close 
of  the  same  Dame  will  not  prevent  the  plaintiff  from   recovering  without  a  new 
assignment. 
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1827.  the  plaintiff  ought  to  have  new  assigned  so  as  to  make  the 
defendant  a  trespasser  in  the  locus  in  qito.  The  objection, 
however,  was  over-ruled  by  the  learned  judge,  on  the 
authority  of  Cocker  v.  Crompton{a\  and  the  plaintiff  had  a 
verdict. 

Ludlow  now  moved  for  a  rule  nisi  to  enter  a  nonsuit,  and 
contended  that  this  case  was  not  governed  by  Cocker  v. 
Crompton,  but  stood  upon  the  old  rule  of  pleading,  by 
which  the  defendant  was  entitfed  to  the  benefit  of  the  com- 
mon bar,  if  he  had  a  close  corresponding  in  name  with  the 
close  mentioned  in  the  plaintiff's  declaration,  and  he  cited 
Goodright  v.  Rick(b),  and  Hock  v.  jBac(wi(c). 

Lord  Tentekden,  C.  J.— Two  points  have  been  settled 
in  cases  of  this  description ;  first,  that  if  the  plaintiff  in  a 
declaration  of  trespass  names  his  close,  and  the  defendant 
pleads  liberum  tenementum  generally,  he  cannot  by  shewing 
that  he  himself  is  possessed  of  a  close  of  the  same  name, 
and  in  the  same  vill,  turn  the  plaintiff  round  and  prevent 
his  proving  a  trespass  in  his  own  close;  and  secondly,  that 
where  there  is  a  general  district  of  land  known  by  one 
general  name,  and  there  are  several  occupiers  in  the  same 
district,  each  person  may  call  his  own  part  of  the  district 
by  the  general  name.  Here  the  plaintiff  has  a  part  of  the 
district  called  Broadmeadf  and  he  has  a  right  to  call  his 
close  by  the  name  of  Broadmead,  The  defendant  also  has 
a  close  called  Broadmead  in  the  same  district,  and  he  also 
has  a  right  to  call  his  close  by  that  name;  but  that  will  not 
prevent  the  plaintiff  without  a  new  assignment  from  going 
into  evidence  to  shew  that  the  two  closes  are  not  connected 
one  with  another.  It  appears  to  me  therefore  that  the  ver* 
diet  must  stand. 


(a)  Ante,  vol.  ii.  719 ;    1  B.  &  (6)  7  T.  R.  335. 

C.  489.  (c)  2  Taunt.  156.  ' 
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Baylby,  J. — I  think  this  case  falls  within  the  principle        1897. 
of  the  decision  in  Cocker  v.  Crompton.  c" 

HoLBOYO,  J.  and  Littledale,  J.  concurred.  Jac^boit. 

Rule  refused  (ii). 

(a)  Vide  Stevetu  v.  Whittler,  11  East,  51,  and  PrtUt  v.  Groome,  15 
East,  985. 


Rich  ABDs  and  another  v.  Porter.  7We«%, 

8/A  Afiiy. 
XHIS  was  an  action  for  goods  sold  and  delivered,  to  which  Where  the 
there  was  a  plea  of  the  general  issue.     At  the  trial  before  qu^n^ty  of 
Vaugban,  B.  at  the  last  assizes  for  the  county  of  Worcester,  {|3*^^"?'^* 
it  appeared  in  evidence  that  on  the  22d  of  January,  1826,  ter  to  the  ven- 
one  of  the  plaintiffs  being  at  Derby,  where  the  defendant  ^f  thefnlld  *^* 
resided,  made  a  verbal  contract  with  the  latter  for  the  sale  but  said  that 
of  five  pockets  of  hops,  which  were  to  be  forwarded  from  ^^  amved*'* 
Worcester  to  the  defendant  by  the  common  carrier.     On  and  added  "if 
the  Sdth  of  January  the  plaintiffs  forwarded  tromWorcester  armein'afew 

by  post  a  regular  invoice  of  the  hops,  in  which  the  plaintiffs  ^^7*  ^  ™"^^ 

set  some  els^* 
were  described  as  the  sellers,  and  the  defendant  as  the  pur-  where  :*^  Held, 

chaser,  and  the  plaintiffs  by  the  letter  inclosing  the  invoice  ^^'  ^and'die 

informed  the  defendant  that  the  hops  would  be  forwarded  letter  taken 

the  same  day.     Accordingly  on  the  same  day  the  plaintiffs  n^constitate 

delivered  the  five  pockets  of  hops  to  the  carrier  to  be  con-  ^  note  in 

veyed  from  Worcester  to  Derby,     The  hops  did  not  appear  contrMt,  to 

to  have  reached  their  destination.    On  the  28th  of  February  »t»«fy  the  sta- 

^  tote  of  frands. 
the  defendant  wrote  a  letter  to  the  plaintiffs  in  the  following 

terms: — "  The  hops  (five  pockets)  which  I  bought  of  Mr. 

Richards  on  the  23d  of  last  month  are  not  yet  arrived,  nor 

have  I  ever  heard  of  them.     I  received  the  invoice;  the 

last  was  much  longer  than  they  ought  to  have  been  on  the 

road,  however  if  they  do  not  arrive  in  a  few  days  I  must  get 

some  elsewhere,  and  consequently  cannot  accept  them.'' 


4d8 
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This  was  the  onlj  evidence  offered  of  any  note  or  memo- 
raodum  of  a  contract  in  writing  to  satisfy  the  statute  of 
frauds,  and  the  learned  judge  being  of  opinion  that  it  was 
not  sufficient  to  take  the  case  out  of  that  statute  directed  a 
nonsuit. 


W.  O.  Russell  now  moved  for  a  rule  nisi  to  set  aside  the 
nonsuit,  and  enter  a  verdict  for  the  plaintiff  for  the  value  of 
the  hops,  and  contended  that  as  the  letter  in  question  con- 
tained an  acknowledgment  that  the  invoice  had  come  to 
the  hands  of  the  defendant,  it  was  a  sufficient  memorandum 
of  the  contract  to  satisfy  the  statute.  If  the  letter  had  falsi- 
fied the  contract,  there  are  cases  to  shew  that  it  would  not 
have  been  sufficient^  Cooper  v.  Smith(a)'j  but  here  the  de- 
fendant recognizes  the  contract  as  still  subsisting,  and 
although  he  complains  that  the  hops  are  not  yet  arrived^ 
yet  It  was  no  part  of  the  contract  that  the  hops  were  to  be 
delivered  within  any  specified  time.  The  cases  of  Saunder- 
son  v.  Jackson{b\  Schneider  v.  Norris(jc\  and  jillen  v. 
Bennett  {d)f  shew  that  a  subsequent  letter  referring  to  or 
recognizing  a  contract  may  be  connected  with  an  invoice 
already  delivered,  so  as  to  make*  a  sufficient  note  in  writing 
to  satisfy  the  statute.  Here  the  defendant  acknowledges 
the  .receipt  of  the  invoice^  and  that  is  a  sufficient  recogni- 
tion of  the  contract  to  entitle  the  plaintiffs  to  recover. 

Lord  Tent£RDEN,  C.  J. — I  am  of  opinion  that  this  is 
not  a  note  or  memorandum  in  writing  of  the  contract  suffi- 
cient to  satisfy  the  statute  of  frauds.  It  appears  to  me  that 
the  letter  is  a  very  imperfect  recognition  of  the  contract, 
even  connecting  it  with  the  invoice.  If  we  were  to  hold 
this  to  be  a  sufficient  note  in  writing  to  bind  the  party,  we 
should  in  effect  decide,  that  if  a  man  were  to  write  a  letter 
saying,  ^'  I  have  bought  of  you  goods,  which  I  ought  to 
have  received,  but  which  have  never  come  to  hand,  and  I 


(a)  15  East,  103. 
(fr>9Boso8cPul.238;  3£sp.l80. 


(c)  2  M.  &  S.  286. 

(d)  3  Tonnt.  169. 
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give  you  notice  that  I  will  not  be  bound  by  the  bargain/'' 
was  nevertheless  bound  to  pay  for  them,  though  he  had 
never  received  them;  which,  if  we  were  to  do,  I  think  we 
should  be  guilty  of  great  violation  of  common  sense  and 
jusdce.  I  think  the  case  of  Cooper  ^,  Smith  (a)  is  not  in 
substance  distinguishable  from  this.  In  that  case  the  con- 
tract was  for  a  quantity  of  flour  which  was  entered  in  a 
common  order  book  by  the  plaintiff's  rider,  and  in  order  to 
supply  the  defects  in  the  memorandum  contained  in  the 
book,  a  letter  written  afterwards  by  the  defendant  was  pro^ 
duced,  in  which,  though  he  recognized  the  order,  yet  he 
insisted  that  the  flour  had  not  been  delivered  in  time,  and 
the  Court  held  that  this  was  not  a  sufficient  memorandum 
in  writing  within  the  statute  to  bind  the  defendant. 
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1837. 


RlCHJkROS 

9. 

POATEJU 


Per  totam  Curiam. 


Rule  refused. 


(0)  15  East,  103. 


HuTCHiNs  V.  Morris  and  others.  Wednetday^ 

n.  .  .  ^  9th  May. 

L/ASE  against  excise  officers  to  recover  a  compensation  Where  excise 

in  damages  for  a  loss  incurred  by  the  plaintiff  in  conse-  ^Ifd  carrieT^ 

quence  of  the  improper  conduct  of  the  defendants  in  the  away  goods  as 

treatment  of  certain  quantities  of  wheat,  malt,  and  utensils,  satisfy  a'con- 

seized  under  a  warrant  of  distress  for  penalties  incurred  by  viction  for  pe- 

1         ^  •     -i*.         1        1       ««^  1     «         Ars  r^        ^         m,A  ,«  names  under 

the  plamtiff  under  the  Malt  Act,  43  Geo.  3,  c.  74,  s.  IS.  the  Malt  Acts, 

The  first  count  of  the  declaration  stated,  that  the  defendants  ""^  immedi- 

ately  after- 
having  taken  the  goods  in  question  as  and  for  a  distress  for  wards  the 

a  certain  penalty,  whilst  they  were  in  their  possession,  and  tlJlTffoodr^ 

within  six  days  of  such  seizure,  the  plaintiff  paid  to  the  paying  the  pe- 

defendants  a  certain  sum  of  money  in  satisfaction  and  dis-  demanding  a 

charge  of  the  said  penalty,  and  then  and  there  requested  the  ^®^"r".°^/^?, 

defendants  to  re-deliver,  and  restore  the  goods ;   that  the  that  the  offi-  ' 

cers  were  not 
liable  for  iujory  done  to  the  goods  ia  carrying  them  back  to  the  owner  of  their  own 
accord. 
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I89r.        defendants  accepted  and  received  the  said  sum  in  dischai^e 
xim^v-^^      of  said  penalty,  and  ought  to  have  then  and  there  re-deli«* 
V.  vered  and  restored  the  goods  upon  such  request ;  that  the 

Mo&Ris.  defendants  wholly  neglected  and  refused  so  to  do;  and 
wrongfully  kept  and  detained  them  for  a  long  space  of  time, 
to  wit,  twenty  days,  and  during  all  that  time  so  negligently 
kept  the  same,  that  by  and  through  the  mere  negligence  of 
the  defendants,  divers  quantities  of  malt  and  utensils  became 
wetted,  damaged,  and  deteriorated,  &c.  The  second  count 
stated  the  seizing  the  goods  as  before  for  a  distress  for  a 
penidty,  the  payment  of  the  money  in  satisfaction  and  dis- 
charge of  such  penalty,  an  allegation  that  the  same  sum 
was  sufficient  to  satisfy  such  penalty,  and  the  acceptance  and 
receipt  by  the  defendants  in  discharge  of  the  same,  and  that 
thereupon  it  became  the  duty  of  the  defendants  to  restore 
the  said  goods ;  that  the  defendants  did  not  nor  would  re- 
deliver or  restore  the  same,  but  on  the  contrary  thereof 
wrongfully,  &c.  kept  and  detained,  8cc.  and  so  negligently, 
that,  &c.  The  third  count  stated  the  seizing,  8cc.  as  before, 
the  payment  and  receipt  of  a  sum  in  discharge  of  the 
penalty,  and  averred  that  thereupon  it  became  and  was  the 
duty  of  the  defendants  within  a  reasonable  time  to  have 
restored  and  re-delivered  the  goods,  and  to  have  kept  the 
same  in  a  dry  and  clean  state,  concluding  with  charging  as 
a  breach  of  their  duty,  that  the  defendants  did  not  re-deliver 
nor  in  the  meantime  keep  in  a  dry  and  clean  state,  but  on 
the  contrary  thereof,  8cc.  averring  special  damage,  as  m  the 
first  and  second  counts.  Fourth  count  in  trover  for  wrong- 
fully converting  the  goods  to  their  own  use.  Plea,  the 
general  issue,  not  guilty.  At  the  trial,  before  Burroughs  J. 
at  the  last  assizes  for  the  county  of  Somerset,  it  appeared  in 
evidence  that  the  plaintiff  was  a  maltster  and  the  defend- 
ants were  excise  officers.  The  plaintiff  had  been  convicted 
before  two  justices  under  the  Malt  Acts,  92  Geo.  2,  c.  20, 
and  48  Geo,  3,  c.  74,  s.  13,  in  a  penalty  of  <£200,  which  was 
mitigated  by  the  justices  to  £S0.  A  warrant  was  issued  by 
the  justices,  directing  the  defendants  to  levy  the  penalty 
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and  to  return  th«  surplus  to  the  plaintiff.    The  defeodanU         ^^- 
accordingly  seized  a  quantity  of  wheat,  malt,  and  other     hutcb^iis 
goods  belonging  to  the  plaintiff,  and  removed  them  off  his  v. 

premises.  Immediately  afterwards  the  plaintiff  paid  the 
amount  of  the  penalty,  and  expecting  that  the  goods  would 
be  immediately  returned  to  him,  did  not  make  any  demand 
lipon  the  defendants  to  re-deliver  them.  In  about  ten  daya 
afterwards,  the  defendants,  of  their  own  accord,  brought 
the  goods  back  in  an  open  cart,  and  thereby  becoming  ex- 
posed to  the  rain,  the  wheat  and  malt  were  vety  much 
dan^ged,  and  some  portion  of  the  wheat  was  entirely  lost,  it 
was  objected  on  the  part  of  .the,  defendants  that  the  acUon 
wa^  not  maintainable ;  first,  that  they  were  not  bo«nd  to 
resjtore  the  goods  of  their  own  accord  to  the  plabtiff,  but 
that  the.  plaintiff .  himself  was  bound  to  come  and  demand 
and  fetch  them  away;  and  secondly,  that  the  .dtefeBdanta 
were  entitled  to  retain  the  goods  until  the  plaintiff  paid  or 
tendered  the  costs  of  the  seizure.  The  learned  judge  di« 
rected  a  nonsuit  <m  both  these  grounds. 

Erskine  now  moved  to  set  aside  the  nonsuit  and  obtain  a 
new  trial,  and  contended  that  it  was  the  duty  of  the  defend* 
ants  to  have  brought  back  the  goods  in  the  same  state  in 
wliich  they  had  seized  them  immediately  on  payment  of  the 
penalty  by  the  plaintiff.  The  defendants,  as  seizing  oflfeers, 
were  each  entitled  to  a  share  of  the  penalty,  and  therefore 
it  was  their  duty  immediately  to  restore  the  goods  in  ian 
undamaged  state,  without  demand ;  and  at  all  events,  they 
were  bound  to  take  proper  care  of  the  goods  during  the 
period  of  time  they  were  in  the  custody  of  the  law^ 
But  jissiuning  that  the  defendants  were  not  bound  to  re* 
deliver  the  goods,  yet  as  they  had  in  fact  done  so,  that^ 
dispensed  with  the  demand  and  rendered  them  liable  for  the 
consequences  of  their  negligence,  whereby  the  goods  were 
returned  in  a  damaged .  state.  Two  acts  of  misconduct 
were  attributed  to  them  in  the  third  count,  first,  for  irapro* 
perly  detaining  the  goods,  and  secondly,  for  keeping  them 
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1827.        in  an  improper  state.    This  was  a  divisible  cause  of  actioDi 
^^^^""^^^      and  if  the  plaintiff  proved  either,  he  was  entitled  to  recover 

11UTCHIN8 

V.  a  verdict. 


MOB&IS. 


Lord  Tenterden, C.  J. — I  am  of  ppinion  that  the  noil« 
suit  .was  right.  The  defendants  are  charged  .with  a  wrong- 
ful detention  of  the  good^  but  it  atppeara  loine>  thai  in 
order  to  make  them  wrong«doers,  there  should  have  been  a 
demand  of  the  return  of  the  goods  as  soon  as  the  penalty 
was  paid.  The  plaintiff .  cannot  by  forbearing  to  d^nand 
the  goods  cast  upoa  the  officers  the  burden  and  expen3e  of 
carrying  them  back.  It  is  true,  they  brought  them  back  of 
their  own  accord^  but  in  doing  .so  they  did  more  than  they 
need  have  dpne,  and  the  plaintiff  complains  of  thefir  doing 
something  which  they  were  not  bound  by  law  to  do.  Whilst 
the  goods  were  in  their  possession,  and  before  the  penalty 
was  paid,  they  were  legally  bound  so  to  treat  them  that  they 
should  npt  be  injured,  but  until  demand  made  they  were  not 
liable  for  an  unlawful  detention.  Their  undertaking  after^ 
wards  to  return  them  without  demand  would  not  make 
them  answerable  for  the  injury  done  in  the  transit. 

.  Batlsy,  J.---'1  amof  the  same  opinion.  It  was  th^  duty 
of  the  plaintiff,  as  soon  as  he  had  paid  the  penalty^  to  desire 
to  have  the  goods  back,  but  he  cannot  now  take  advantage 
of  his  own  negligence,  and  cast  the  consequences  of  the 
injury  to  the  goods  upon  the  defendants. 

HoLROYD,  J. — ^The  defendants  were  not  bound  to  take 
care  of  the  goods  after  the  penalty  was  paid.  The  plaintiff 
does  not  complain  of  any  improper  treatment  of  the  gdods 
before  the  penalty  was  paidv  As  soou  as  it  was  paid,  the 
plaintiff  ought  to  have  demanded  the  goods,  and  if  the  de- 
fendants had  refused  to  deliver  them  on  demand  they  would 
in  that  case  have  been  responsible. 

LiTTLEDALE,  J.  Concurred. 

Rule  refused. 
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Morris  v.  Mellin. 


X  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause      Thurtday, 
why  the  warrant  of  attorney  given  by  the  defendant  in  this  ^  warrant  of 
case  should  not  be  cancelled,  and  why  the  judgment  signed  attorney  sub- 
thereon  should  not  be  set  aside,  under  the  following  cir-  zaoce  not 
cumstances : — ^The  warrant  of  attorney  in  question  was  exe-  written  on  the 
cuted  on  the   12th  of  April,  1824,  and  on  the  face  of  it  not  void 
purported  to  be  given  for  the  purpose  of  securing  payment  *g^°*'  ^he 
from  the  defendant  to  the  plaintiff*  of  750/.     In  fact  the  insolvent 
warrant  of  attorney  was  executed  upon  the  express  con-  3  (jw^r'c.39 
dition  that  it  was  only  to  stand  as  a  security  for  a  sum  to  s.  4;  Hobroyd, 
be  awarded  by  an  arbitrator  named  by  the  parties.     It 
appeared  that  no  award  had  been  made,  and  the  defendant 
MelKn,  in  Marchy  1825,  took  the  benefit  of  the  Insolvent 
Debtors*  Act,  and  one  James  Currie  was  appointed  assignee 
of  his  estate  and  effects.     The  warrant  of  attorney  was  filed 
and  judgment  entered  up  within  twenty-one  days  from  the 
date  of  its  execution.    The  present  rule  was  obtained  at 
the  instance  of  the  assignee,  on  the  ground  that  the  warrant 
of  attorney  was  void  by  the  statute  S  Geo,  4,  c.  39,  s.  4, 
inasmuch  as  the  defeazance  was  not  written  on  the  same 
paper  or  parchment  before  the  time  when  it  was  filed. 
Cause  was  now  shewn  by 

Bompas,  who  contended  that  the  fourth  section  of  the 
statute  comprehended  only  such  warrants  of  attorney  as 
were  mentioned  in  the  preceding  sections,  which  warrants 
of  attorney  are  made  void  only  as  against  assignees  of  a 
bankrupt.  Now  here  there  was  no  bankruptcy,  and  con- 
sequently this  was  not  a  warrant  of  attorney  within  the 
meaning  of  the  fourth  section. 

IV.  O.  Russell,  contrd,  contended,  that  as  the  object  of 
the  act  was  to  prevent  frauds  upon  creditors  by  the  secret 
execution  of  warrants  of  attorney  to  confess  judgment,  the 
fourth  sectiou  must  be  so  construed  as  to  effect  this  object 
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where  a  party  was  declared  insolvent,  although  not  a  bank- 
rupt within  the  meaning  of  the  bankrupt  laws.  It  would 
be  a  strange  proposition  if  secret  warrants  of  attorney 
would  be  void  only  against  assignees  of  a  bankrupt,  and 
not  against  the  assignees  of  an  insolvent  debtor. 

Lord  Tenterden,  C«  J. — The  question  in  this  case  is, 
whether  the  words  "  such  warrant  of  attorney  or  cognovit 
actionem/'  contained  in  the  3  Geo.  4,  c.  S9>  s.  4,  extend  to 
every  warrant  of  attorney,  or  such  only  as  are  described 
particularly  in  the  former  sections,  and  are  there  declared 
void  in  favour  of  the  assignees  of  a  bankrupt,  unless  they 
are  filed  within  twenty-one  days,  or  unless  judgment  be 
entered  up  on  them  within  that  time.     It  seems  to  me  that 
the  question,  does  not  depend  on  the  actual  filing  of  the 
warrant  of  attorney.     Now  the  act  professes  to  be  made 
for  the  purpose  of  preventing  frauds  on  creditors  by  secret 
wlirrants  of  attorney  to  confess  judgment.    The  preamble 
recites,  that  injustice  is  frequently  done  to  creditors  by 
secret  warrants  of  attorney  to  confess  judgment.      The 
recital  as  well:  as  the  title,  therefore,  shews  that  the  object 
of  the  act  of  parliament  was  to  protect  creditors;  and  oae 
might  have  expected  that  the  enactment  would  be  co-exten- 
sive with  the  mischief  recited,  and  would  in  express  terms 
make  all  secret  warrants  of  attorney  void  against  creditors, 
whether  they  were  creditors  under  a  commission  of  bank- 
rupt or  under  a  declaration  of  insolvency.    The  second 
aection,  however,  enacts,  that  unless  the  warrant  of  attorney 
shall  be  filed  or  judgment  entered  up  within  twenty-one 
days  after  the  execution  of  it,  such  warrant  of  attorney  shall 
T»e  fraudulent  and  void  against  the.  assignees  of  the  bank- 
rupt.    So  that  the  enactment. is  thus  far  narrower  than  the 
preamble.     But  if  we  were  to  give  effect  to  the  fourth 
s^tion  in  the  way  we  are  called  upon  to  do,  we  should  not 
pnly  extend  the  enactment  to  protect  creditors^  although 
no  commission  of  bankrupt  had  issued  against  the  debtor 
who  gave  the  warrant  of  attorney,  but  also  to  render  a. 
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warrant  of  attorney  void  in  favour  of  the  party  himself. 
Now  it  18  a  general  rule  of  construction  in  the  interpreta- 
tion of  acts  of  parliament,  that  an  enactment,  the  effect  of 
which  is  to  cut  down,  abridge,  or  restrain  any  written  in- 
strument, shall  receive  a  limited  and  not  any  other  con- 
struction. After  the  preamble  to  which  I  have  already 
alluded,  the  first  section  of  this  statute  enacts,  "  that  the 
holder  may,  if  he  think  fit,  file  the  warrant  of  attorney  and 
defeazance  within  twenty-one  days.''  The  second  section 
then  declares  what  shall  be  the  consequence  if  it  be  not 
filed  within  the  twenty-one  days,  namely,  that  it  shall  be 
null  and  void,  not  generally,  but  against  the  assignees  of  a 
bankrupt.  The  third  section  contains  a  similar  enactment 
as  to  a  cognovit  actionem.  Then  comes  the  fourth  section, 
which  enacts,  that  if  such  warrant  of  attorney  or  cognovit 
actionem  shall  be  given  subject  to  any  defeazance  or  con- 
dition, such  defeazance  or  condition  shall  be  written  on  the 
same  paper  or  parchment  on  which  such  warrant  of  attorney 
or  cognovit  actionem  shall  be  written,  before  the  time  when 
the  same  shall  be  filed,  otherwise  such  warrant  of  attorney 
or  cognovit  actionem  shall  be  void  to  all  intents  and  pur- 
poses. Now,  if  we  were  to  hold  every  warrant  of  attorney 
not  filed  within  the  time  mentioned  in  the  second  section  to 
be  void  to  all  intents  and  purposes,  by  reason  of  the  de- 
feazance not  having  been  written  on  the  same  paper  or 
parchment,  we  should  make  the  act  not  merely  afford  pro- 
tection to  creditors  under  a  commission  of  bankrupt,  but 
to  all  creditors,  and  we  should  even  enable  a  party  who 
gave  the  warrant  of  attorney  to  treat  it  as  a  nullity  on  that 
ground.  It  appears  to  me,  therefore,  that  the  fourth  sec- 
tion applies  only  to  such  warrants  of  attorney  as  would  by 
the  former  provisions  of  the  act  be  fraudulent  and  void 
against  creditors  under  a  commission  of  bankrupt,  in  con- 
sequence of  their  not  having  been  filed  within  twenty-one 
days  after  the  execution  thereof,  or  judgment  not  having 
been  entered  up  within  that  time,  and  consequently  that 
this  rule  ought  to  be  discharged. 
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Bayley,  J, — It  appears  to  me  that  this  is  a  case  bf  very 
considerable  difficulty;  but  I  am  inclined  to  think  that  all 
the  clauses  of  the  act  are  to  be  confined  to  the  protection 
of  creditors  under  a  commission  of  bankrupt,  and  do  not 
extend  to  protect  all  creditors  or  parties  to  the  instrument, 
so  as  to  enable  them  to  treat  it  as  a  nullity.  The  general 
rule  certainly  is  that  which  my  Lord  Chief  Justice  has  just 
laid  down,  namely,  that  it  must  be  clearly  shewn  that  it 
was  the  intention  of  the  legislature  to  cut  down  a  written 
instrument,  before  that  eflfect  is  given  to  the  words  of  an 
act  of  parliament  which  admits  of  a  doubtful  construction. 
If  the  construction  contended  for  in  this  case  by  Mr.  Russell 
were  to  prevail,  the  party  himself  who  executed  the  w^arrant 
of  attorney  might  treat  it  as  a  nullity,  on  the  ground  that 
the  defeazance  was  not  written  on  the  same  paper  or  parch- 
ment as  the  warrant  of  attorney.  Now  the  act  does  not 
pnrport  to  say  what  would  be  the  effect  upon  the  warrant 
of  attorney  under  such  circumstances  as  between  parties. 
The  title  of  the  act  professes  to  prevent  fraud  upon  credi-^ 
tors  by  secret  warrants  of  attorney  to  confess  judgment. 
Creditors,  therefore,  were  to  be  the  objects  of  protection. 
The  preamble  also  shews,  that  the  only  mischief  contem- 
plated was  the  injustice  or  fraud  done  to  creditors.  The 
first  section  then  proceeds  to  ennct,  not  that  every  warrant 
of  attorney  shall  be  filed,  but  that,  if  the  holder  shall  think 
fit,  it  shall  be  filed.  There  is  no  obligation  on  the  holder 
to  file  the  warrant  of  attorney,  but  the  second  srection 
provides  that  warrants  of  attorney  not  filed  within  the  time 
therein  mentioned,  or  on  which  Judgment  shall  not  be 
entered  up  within  that  time,  shall  be  void,  not  against  all 
creditors,  but  against  the  assignees  under  a  commission  of 
bankrupt.  Such  an  instrument,  notwithstanding  this  enact- 
ment, therefore,  would  be  valid  against  the  assignees  of  an 
insolvent  debtor.  The  second  section  does  not  apply  to 
cognovits,  but  the  third  section  contains  the  same  provision 
as  to  a  cognovit;  but  that  is  not  a  general  provision  that 
every  cognovit  actionem  shall  be  void  against  all  creditors. 
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but  only  against  the  assignees  of  a  bankrupt.  Therefore 
all  the  provisions  .of  this  act  seem  to  give  protection  to 
assignees- under  a  oommission  of  bankrupt,  and  to  no  other 
class  of  persons.  Then  the  fourth  section  enacts,  that  if 
such  warrant  of  attorney  shall  be  given  subject  to  a  defea- 
aance,  su^h  defeazance  or  condition  shall  be  written  on  the 
same  paper  before  4he  time  when  the  warrant  of  attorney 
bhall  be  filed^  otherwise  such  warrant  of  attorney  shall  be 
null  and  void  to  all  intents  and  purposes.  The  question, 
as  it  seems  to  me,  depends  not  only  on  -the  effect  of  the 
^OMi»  **  such  warrant  of  attorney/*  but  of  the  words  '*  to 
nil  intents  and  purposes/'  whether  the  instrument  is  to  be 
toid  to  all  intents  and  purposes^  or  void  only  to  the  intent 
and  purpose  of  givikig  to  creditors  that  protection  contem* 
plated  by  (he  former  clauses  of  the  act.  .Seeing  that  the 
proviaiofks  in  the  three  preceding  sections  have  in  view  the 
protection  of  creditors  only,  and  there  being  no  recital  in 
this-  foilrth  section  to  sliew  a  different  intent,  I  incline  to 
think  that  this  clause  does  not  entitle  the  assignee  of  an 
insolvent  debtor  to  have  a  warrant  of  attorney  vacated,  on 
the  ground  of  the  defoazance  not  being  written  on  the  same 
paper  or  parchment  as  the  warrant  of  attorney  within  th^ 
time  prescribed.  At  the  time  this  act  of  parliament  passed 
there  was  a  rule  in  this  Court  (tf)  applicable,  .not  to  cogno* 
vits  certainly,  but  to  warrants  of  attorney,  which  gave  some 
protection  to  parties  affected  by  such  insff uments.  That 
mle  required  every  attorney,  who  should  prepare  a  warrant 
of  attorney  to  confess  judgment,  which  was  to  be  subject 
to  any  defeazance,  to  cause  such  defeazance  to  be  written 
on  the  same  paper  or  parchment  on  which  the  warrant  of 
attorney  was  written,  or  to  cause  a  memcmindum  in  writing 
to  be  made  on  such  warrant  of  attorney,  containing  the 
substance  and  effect  of  such  defeazance.  Looking,  how- 
ever, to  this  act,  and  to  the  several  provisions  whith  have 
been  pointed  out,  the  inclination  of  my  opinion  is,  that  the 
fourth  section  makes  null  and  void  those  instruments  only 

(«)  Mic.  T.  42  Geo.  3,  1801. 
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1897.        which  should  be  void  against  the  assignees  of  a  baokrapt 
in  case  they  were  not  filed  in  due  time,  and  consequently 
9.   "      that  the  rule  for  setting  aside  this  warrant  of  attorney  ought 
MELriH.      ^^  y^^  discharged. 

HoLROYD,  J. — I  own  that  the  inclination  of  my  opinion 
;s,  that  the  fourth  section  extends  to  all  warrants  of  attorney* 
I  think  that  the  effect  of  giving  it  a  narrower  construction 
might  be  to  render  successful  those  very  frauds  which  it 
was  the  object  of  the  legislature  to  prevent.  I  also  think 
that  the  enactment  ought  not  to  be  narrowed  by  reason 
either  of  the  matter  contained  in  the  title  or  the  preamble. 
The  preamble  recites^  "  that  injustice  is  frequently  done 
to  creditors  by  secret  warrants  of  attorney  to  confess  judg- 
ments, whereby  persons  in  a  state  of  insolvency  are  enabled 
to  keep  up  the  appearance  of  being  in  good  circumstances, 
and  the  persons  holding  such  warrants  of  attorney  have  the 
power  of  taking  the  property  of  such  insolvents  at  any  time, 
to  the  exclusion  of  the  rest  of  the  creditors."  In  the 
preamble,  therefore,  the  legislature  contemplates  the  cre- 
ditors of  persons  in  a  state  of  insolvency,  and  not  merely 
the  creditors  of  those  who  afterwards  become  bankrupt; 
and  it  appears  to  me  that  the  words  of  the  fourth  section 
are  sufficiently  extensive  to  include  all  warrants  of  attorney 
which  are  within  the  mischief  recited.  If  they  are. limited 
in  their  construction  to.  such  warrants  of  attorney  only  as 
would  be  void  against  the  assignees  of  a  bankrupt  by  the 
second  section,  the  consequence  would  be,  that  the  cre- 
ditors of  an  insolvent  debtor,  whom  it  was  equally  the 
object  of  the  legislature  to  protect,  would  be  deprived  of 
all  benefit  of  the  statute.  There  is  no  doubt  it  must  be 
beneficial  to  the  creditors  of  an  insolvent,  or  even  to  the 
party  giving  or  taking  a  warrant  of  attorney,  that  the  defea- 
zance  should  be  written  on  the  same  paper  or  parchment 
as  the  warrant  of  attorney,  in  order  that  precise  information 
of  the  nature  of  the  instrument  might  be  obtained  at  any 
subsequent  time,  and  the  legislature,  therefore,  may  have 
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intended  to  require  it  in  all  cases.  The  words  of  the  fourth 
section  are,  that  such  niarrant  of  attorney  or  cognovit  actio- 
nem shall  be  void  to  all  intents  and  purposes.  Now  if  th^ 
construction  contended  for  were  to  prevail,  the  instrument 
would  be  void  only  to  the  intent  and  purpose  of  protecting 
the. creditors  of  a  bankrupt.  It  will  not  be  void  even  in 
favour  of  the. creditors  of  an  insolvent  debtor;  but  as  it  is 
clear  that  the  legislature  contemplated  the  injustice  dope  to 
the  creditors  of  persons  in  a  state  of  insolvency,  I  am 
strongly  inclined  to  think  that  a  warrant  of  attorney,  subject 
to  a  defeazance  or  condition  not  written  on  the  same  paper 
or  parchment,  is  void  against  the  assignee  of  an  insolvent 
debtor  within  the  meaning  of  the  fourth  section  of  the 
statute  3  Geo.  4,  c.  39* 
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LiTTLEDALE,  J. — ^I  think  this  rule  ought  to  be  dis* 
charged*  The  question  arises  upon  the  construction  to 
be  put  upon  the  words  "  such  warrant  of  attorney/'  in  the 
fourth  section.  Now  these  words  may  refer  to  every  war- 
rant of  attorney,  or  such  warrants  only  as  are  mentioned 
in  the  previous  sections.  The  title  and  preamble  of  the 
act  shew  that  the  object  of  the  legislature  was  to  prevent 
frauds  upon  creditors.  The  second  and  third  sections 
make  warrants  of  attorney  in  certain  cases  void  against  the 
assignees  of  a  bankrupt.  The  protection  of  creditors, 
therefore,  seems  to  be  the  object  of  the  title,  the  preamble, 
and  those  two  sections.  The  fourth  section  enacts,  "  that 
if  such  warrant  of  attorney  or  cognovit  shall  be  given  sub- 
ject to  a  defeazance,  such  defeazance  shall  be  written  on 
the  same  paper  or  parchment  as  the  warrant  of  attorney  or 
cognovit,  before  the  time  when  the  same,  or  a  copy  thereof, 
shall  be  filed,  otherwise  such  warrant  of  attorney  or  cog- 
novit shall  be  void  to  all  intents  and  purposes."  As  this 
section  comes  immediately  after  the  preceding  sections,  we 
must  look  to  them  to  see  what  is  the  warrant  of  attorney  or 
cognovit  actionem  to  which  the  word  "  such"  in  this  section 
refers.     It  is  clear  that  the  instruments  mentioned  in  those 
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sections  were  warrants  of  attorney  limited  in  their  nature, 
and  which  were  to  be  void  against  assignees  of  a  bankrupt 
in  case  they  were  not  >6led  or  judgment  entered  up  on 
them  within  twenty-one  days.  It  has  been  urged  that  this 
aection  extends  to  all  warrants  of  attorney  where  other  cre- 
ditors than  those  of  a  bankrupt  ere  interested,  or  even 
where  creditors  have  no  interest  whatever.  There  is,  how- 
ever, no  provision  made  as  lo  the  consequences  of  not 
filing  a  warrant  of  attorney  where  the  creditors  of  an  insol- 
vent debtor  are  concerned.  The  true  reading  of  the  fourth 
section,  as  it  seems  to  me,  is  this,  that  those  warrants  of 
attorney- which  would  be  void  within  the  preceding  pro- 
visions of  the  act,  by  reason  of  their  not  having  been  filed 
within  twenty-one  days  after  execution,  shall  be  null  and 
void  also  within  the  fourth  section,  for  want  of  having  the 
defeasance  written  oh  the  same  paper  or  parchment  as  the 
Warrant  of  attorney  or  cognovit  actionem,  I  think  that  in 
this  case  some  light  may  be  thrown  on  the  question  by  re- 
ferring to  the  provisions  of  the  stetutefT  Geo.  4,  c.  57,  s.  S5. 
That?  section  recites  that  it  is  expedient  to  extend  the  pro- 
visions of  ibe  statute  8  Geo.  4,  c.  39,  and  proceeds  to  enact, 
that  that  act 'dhafl  extend  to  the  assignee  of  eveiy  prisoner 
who  shall,  within  the  time  therein  mentioned,  ^pply  to  the 
Insolvent  Conrt  for  his  discharge,  from  his  confinement,  as 
if  'the  said  last-'mentioned  act  had  been  expressly  therein 
enacted;  and  it  then  declares*  that  all  warrants  of  attorney 
which  tbylhe  last-mentioned  act  were  declared  to  be  frau- 
dulent against'the  assignees  of  a  bankrupt,  shall  be  deemed 
firaudulent  and  void  against  the  assignees  of  an  insolvent 
debtor.  This  I  consider  to  be  a  legislative  declaration, 
that  the  statute  3  Geo.  4,  c.  39>  did  not  make  such  instru- 
ment void  against  the  assignees  of  an  insolvent  debtor.  On 
these  grounds  I  am  of  opinion  that  this  rule  ought  to  be 
discharged. 

Rule  discharged. 
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Weymer  v.  Kemble  and  Masterman.  TVptrfoy  15a 

May. 

1  HIS  was  an  action  of  Irover,  for  the  Wrongful  convei'sion  A  person 

of  certain  bank  notes,  money,  lidtisefaold  furniture  and  stock  cority^ofaVar- 

in  trade.     Plea,  not  guilty.     At  the  trial  before  Lord  Ten-  rantofattor- 

ierden,C.3.  at  the  Middlesex  sittings  after  last   Trinity  debt,  entered 

term,  a  verdict  was  found  for  the  plaintiff,  subject  to  the  "PJ"<Jgment 

,   ,  ,  .  by  non  lum  m- 

opinion  of  this  Court  on  the  follownig  case  :■:—  formatus^  and 

John  Mileham,  a  grocer,  being  indebted  to  the'pTaintifF  cut^on^ag"^^ 

in  the  sum  of  623/.   I3s,  for  money  lent,  secured  to  the  theeoodsof 

plaintiflf  by  a  warrant  of  attorney,  dated  24rh  February,  ^y  bill  of  sale 

1819,  the  plaintiff  on  the  'lOlh  Ntwembier,  1825,  entered  up  fromthesheriff 
.    ,  -  p   J.  1  .  .       ^  took  possession 

judgment  by  non  sum  tnformutus  tn^rebn,  and  a  writ  of  ofthesameiln 

fieri  facias  at  the  suit  of  the  plaintiff,  indorsed  to  levy  637/.  ^  ^^^  ^\^' 

135.  was  issued' on 'the  same  day  updn  such  judgment,  by  debtor  became 

virtue  of  which  writ  the  sheriff  of  Middlesex  on  the  same  jT^^fJij^** 

the  assignees 

lOth  November,  1825,  levied  upon'the  slock  in  trade,goods  retook  the 
and  chattels  of  John  Mihham  within  \m  bailiwick,  find  frover^held 
having  cslused  them  \6  "h^  duly  apptnis^&d,  by  bill  of  said  that  the  plain- 
diily  executed,  lieanhg  d)ate  the  5th  Dfectmber,  1825,  in  creditorhaving 
consideration  of  402/.  17s.  bargained  and  dold  the   *aid  5Xw?th?nthe 
goods  &nd  ctntttels  taken  in  excfciiti'on  alt  the  suh  of  the  said  6  Geo.  4,  c.  16, 
plairitiff,  to  have  atid  to  hdd  the  same  tolbe'  said  pWntiff  cnJi?ed"o  re^* 
as  his  own  godda'and  chattels,  to  liis  ownuse  for  evei*,  mid  cover  the 
on  the  same  day  fdrniaUy  delivered  po^^esrsibn  of  the  said  ^°^  * 
goods   and  dhattels,  from   wliich  titne  subsequently,  the 
plaintiff  tarried  on  the  business  df  grocer  6ti  the  SaAie  pre- 
iiiiseS  hV  his  dwri  "iftttie.    On  the  23d   Decerhberlnmd, 
Jdhri  3tilehafh  dethted  liilnself  it'isolvenf,  and  on  th«  50th 
December  di  comnii^iiion  of  baVikrupt  against  him   was 
sealed,  and  on  the  fdllb^ifag  day,  the  Sldt  of  D^emfter,  the 
messenger  under  the  commission  took  possession  of  all  the 
money,  goods  and  chattels,  upon  the  premises  comprised 
in  the  said  bill  of  sale,  which  messenger  under  such  com- 
mission of  bankrupt  coiltinued  in  possession  until  the  3d  of 
March,  1826,  when  the  defendants,  who  bad  before  theh 
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1B97.  been  chosen  and  were  then  assignees  of  the  bankrupt,  John 
Mileham,  under  such  commission  of  bankrupt,  sold  by 
public  auction  the  ivbole  of  the  said  goods  and  chattels  on 
the  premises,  and  received  the  proceeds  thereof  together 
with  the  money  which  the  messenger  possessed  himself 
of,  as  aforesaid,  and  also  such  spms  of  money  as  had  been 
realized  by  the  sale  of  the  goods  on  the  premises  during  the 
possession  of  the  messenger.  The  goods  were  demanded 
before  the  sale  from  the  defendants  who  refused  to  deliver 
them  up. 

Parke,  for  the  plaintiff,  contended  that  the  plaintiff  was 
entitled  to  recover  in  this  action,  he  having  bond  Jide  pur- 
chased the  goods  in  question  under  an  execution  before  the 
bankruptcy  of  Mileham.  It  will  be  contended  on  the  other 
side,  that  the  assignees  of  the  bankrupt  are  entitled,  not- 
withstanding the  sale  to  the  plaintiff,  to  retain  possession 
of  the  goods  by  force  either  of  the  old  bankrupt  law  or  the 
new  bankrupt  law,  6  Geo.  4,  c.  l6.  By  section  108  of 
the  last  mentioned  act,  it  is  enacted,  "  That  no  creditor 
having  security  for  his  debt,  or  having  made  any  attachment 
in  London  or  any  other  place,  by  virtue  of  any  custom  there 
used,  of  the  goods  and  chattels  of  the  bankrupt,  shall  receive 
upon  any  such  security  or  attachment  more  than  a  rateable 
part  of  such  debt  except  in  respect  of  any  execution  or 
extent  served  and  levied  by  seizure  upon,  or  any  mortgage 
of  or  lien  upon  any  part  of  the  property  of  such  bankrupt 
before  the  bankruptcy,  provided  that  no  creditor,  though  for 
a  valuable  consideration,  who  shall  sue  out  execution  upon 
any  judgment  obtained  by  default,  confession,  or  m7  </taV, 
shall  avail  himself  of  such  execution  to  the  prejudice  of 
other  fair  creditors,  but  shall  be  paid  rateable  with  such 
creditors/*  Now  the  question  is,  whether  the  property  in 
these  goods  was  bound  by  the  sale  to  the  plaintiff.  Ac- 
cording to  the  authorities  before  the  passing  of  the  late  act, 
it  appears  that  a  bankruptcy  subsequent  to  the  seizure 
would  not  divest  the  execution  creditor  of  the  right  of  pro- 
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perty  in  the  goods.  In  Smallcombe  v.  Cross  (a)  it  was  held 
that  goods  were  bound  by  a  sale  under  a  fieri  facias,  al- 
though they  ought  to  have  been  seized  under  a  prior  writ, 
and  Holt,  C.  J.  said,  **  If  a  writ  be  delivered  to  the  sheriff 
against  A.  and  before  it  be  executed  A.  becomes  bankrupt, 
the  execution  is  superseded."  It  was  held  also  in  Coles  v. 
Davies{b)  that  a  seizure  of  goods  under  2i  fieri  facias  wad 
not  affected  by  a  subsequent  bankruptcy.  The  question 
then  in  this  case  depends  upon  the  construction  of  the  6th 
Geo.  4,  c.  16,  s.  108.  By  that  section,  the  legislature  re- 
cognises two  descriptions  of  judgments;  the  first,  a  judg- 
ment after  verdict,  and  secondly,  a  judgment  by  confession; 
or  nil  dicii.  It  is  clear,  therefore,  that  the  enactment 
cannot  comprehend  both  classes  of  judgments,  for  if  it  did, 
the  assignees  might  rip  up  a  transaction  of  this  kind,  taking 
place  many  years  before  the  bankruptcy.  This  clause 
cannot  reasonably  be  construed  to  affect  a  judgment  after 
verdict,  when  the  goods  are  actually  seized  before  the  bank* 
ruptcy.  It  may  be  otherwise  in  cases  where  the  execution 
upon  the  judgment  by  nil  dicit  is  not  perfected  by  an  actual 
sale.  Here  the  execution  was  completely  executed,  and 
the  sale  and  transfer  of  the  property  took  place  before  the 
bankruptcy.  The  fruits,  therefore,  of  the  execution  canilot 
be  touched  by  operation  of  this  clause.  In  the  case  of 
Taylor  v.  Taylor  {c)  the  Court  suggested  that  the  construc- 
tion of  this  clause  now  contended  for  was  the  true  con* 
struction,  and  they  refused  an  application  by  assignees  of  a 
bankrupt  to  set  aside  an  execution  issued  before  the  bank- 
ruptcy, and  intimated  that  it  was  a  question  for  a  Court  of 
equity.  That  is  an  authority  to  shew  that  at  all  events  the 
plaintiff  is  entitled  to  the  judgment  of  this  Court.  If  the 
seizure  of  the  goods  was  the  dividing  point  under  the  old 
bankrupt  law,  there  seems  to  be  no  reason  why  the  same 
rule  should  not  be  adopted  in  construing  the  modern  act. 

F.  Pollock,  conui.    The  question  certainly  is,  whether 

(a)  lLd.Rajin.«51.  (ft)  lb.  724.  (e)  Ante,  volyin,  159;  5  BMC. S99. 
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1897'.  tion  was  intended  to  relate.  He  was  ndt  at  the  time  of  tbe 
bankruptcy  a  creditor  having  security  for  his  debt,  becau&e 
he  had  ceased  to  have  any  security  for  bis  debt,  having 
actually  availed  himself  of  it  by  the  sale  of  the.bankrii|>t'4 
goods  before  the  bankruptcy  occurred.  ,  The  woids  ofthe 
section  in  question  are,  that "  no  creditor  having  security 
for  his  debt,  &c.  shall  receive  upon  any  such  security  more 
than  a  rateable  part  of  such  debt ;"  then  follows  an  excep- 
tion of  certain  cases,  *'  except  in  respect  of  any  execulipn 
or  extent  served  and  levied  by  seizure  upon  or  any  mortgige 
of  or  lien  upon  any  part  of  the  property  of  the  ban)»t]^ 
before  the  bankruptcy.'^  The  plaintiff,  therefore,  Goqm. 
Within  the  meaning  of  the  description  of  a  person  having, 
security ;  for  after  seizure  of  the  goods  and  before  aal^,  b^ 
may  well  be  said  to  have  a  security  for  hia  debt  by  f^asoo 
of  his  right  to  have  the  goods  sold.  Then  follows. the,  pro- 
viso that  *'  no  creditor,''  though  for  a  valuable  consideration, 
who  shall  sue  out  execution  upon  any  judgment  obtained 
by  default,  confession,  or  nil  cUcit,  shall  avail  himself  of 
such  execution  to  the  prejudice  of  other  fair  creditors,  bat 
shall  be  paid  rateably  with  such  creditors."  Now  that 
only  limits  the  exception,  and  the  exception  applies  only 
to  cases  falling  within  the  first  part  of  the  sectioni  namely, 
the  cases  of  creditors  haying  security.  The  present  p^intiff 
was  not  at  the  time  of  the  bankruptcy  a  creditot  having 
security  for  his  debt,  because  at  that  time  his  debt  was 
satisfied.  It  appears  to  me  that  this  is  the  true  construction 
of  the  act  of .  parliament,  and  that  we  ought  to  givejtidg- 
ment  for  the  plaintiff. 

Bayley,  J. — I  agree  with  my  Lord  Chief  Justice  in  his 
construction  of  this  clause.  I  think  the  proviso  ties  down 
the  exception,  and  that  the  exception  does  not  apply  to  any 
persons  who  are  not  within  the  operation  of  the  preceding 
part  of  the  section,  namety,  **  creditors  having  security  for 
their  debts.''  Here  the  plaintiff,  at  the  time  of  the  bank- 
ruptcy, had  ceased  to  be  a  creditor,  by  the  satisfaction  of  bia 


Rehble. 
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debt  ander  the  execution,  and,  therefore,  he  is  not  affected         1847. 
by  the  statote.     Unless  we  |>ut  this  construction  upon  this     ^ 
section  it  would  lead  to  very  serious  consequences.     It  v, 

would  be  in  the  power  of  the  assignees  of  the  bankrupt  to 
overreflkch  every  payment  '6f  a  debt  upon  a  judgment  by 
default,  confession,  or  nil  dicii,  although  the  act  of  bank- 
ruptcy was  committed  ten  years  afterwards. 

HoLROYD,  J. — I  think  the  best  construction  that  can  be 
given  to  this  clause  is  that  now  put  upon  it  by  the  Court. 
At  the  time  of  the  bankruptcy  the  plaintiff *s  judgment  was 
satisfied,  and  his  debt  actually  paid,  and,  therefore,  he  was 
no  longer  a  creditor,  and,  consequently,  not  either  within 
the  general  words  of  the  clause,  or  within  the  exception. 
He  stands  entirely  independent  of  the  exception,  whatever 
may  be  the  construction  to  be  put  upon  it  with  respect  to 
other  classes  of  persons. 

LiTTLEDALE,  J« — I  am  of  the  same  opinion.  The 
clause  is  very  obscurely  worded,  but  I  think  upon  the  whole 
the  plaintiff  is  entitled  to  recover.  Although  the  plaintiff 
had  a  security  before  the  act  of  bankruptcy,  still  that  security 
bei^  at  an  end  and  satisfied  before  the  act  of  bankruptcy, 
the  act  of  parliament  does  not  apply  to  him.  It  seems  to 
me  that  this  plaintiff  is  no  more  a  creditor  in  respect  of  the 
sum  of  627/.  13s.  than  if  the  debt  had  been  settled  by  the 
bankrupt  himself  in  ready  money  without  the  benefit  of  any 
security.  I,  therefore,  think  that  judgment  ought  to  be 
given  for  the  plaintiff. 

Postea  to  the  plaintiff. 
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Dob  oil  the  Demise  of  J.  Pbi^stlby  and  Jane  his  Wife,. 
YefhMa^*  late  Jane  Hutton,  r*  Calloway. 

reD*de7  of*o '  '^^  ^  ^^  ^  ^ectili«»t  for  oeitatii'  premises^  lionsistiitg  df 
copvhold  was  a  itiesQuage  and*  lands,  with  the  ap|>UrtenailG69^-  situate  in' 
Court  ?nU90,  W^^^^<>«  ^^^*>  ""  ^^^^  couniy  of  NofthiamptiOn,  against  thi^ 
and  presented  defendant  as  tenant  in  possession,  but  which  ejectment  was 
inim^biu^^  def^^iided  b^^tlie  atmuitatits  hereidafter  mention^i    ifttlie 

no  entry  of  the  trilil'  before  Holroud,  J.  at  tile   Summer  assize*  (br  the 

surrender  and  ^  ilt      >  .  .i 

presentment     covitny  of  Northamptdn,  in   16^5^. a  verdict  wasr  f6und  ro^ 

the\oir8^of°the  ^^  'ewors  of  the  plaintiff;  subject  to  the  opinion- of  the- 

manor,  Court  on*  the-  following-  case : — 

inadvertence         '^^'^  premisfefe,  for  the  recovery  of  wliieh»  the  actioh  wa* 

of  the  steward,  bmugbt,  are  Copyhold  t<snement8  of  inheritaUbe  h^ld^ii  of 

fee^^'r^ihat*     theilianor  of  Weeddti  BeckjunAer  the  provost  and'  fellbv^'s' 

purpose  was      of  £/o;^  College,  who  are  the  lords  of  the  manor.     Thomas 

paid  by  the  ,        •      /.  .  .      - 

agent  of  the      Bennett,  hereinafter  mentioned,  was  seised  in  fee  of  the 

^ndTthe^enroI-  P^cwises  in  1790^   The  following  Written  document,  brought 

meat  did  not  from  among  the  muniments  of  the  ms^or  of  Weedon  Beck,- 

place 'un^U^  was  given  itt  evidence  oh  the  part  of  the  plaintiff:— "The 

1820:— Held,  nitiilor  of  needotv  Bee/t,  in  the  county  of  Northampton, 

render  and  "  Tlie  first  day  of  iVJfrf^,  ill  the  year  Of  our  iLord,  1790.     Be 

presentment  jj  remetnbefed,  that*  oiV  the  diV  and  year  above-written. 

might  ^O  rwii,  r%  rim-  \>  I 

proved  by  the    TAomtis  Bennett,  late  of  Wiedon  Beck  aforesaid,-  but  now  of 

emr^  produced  «Bwcfa'//gAtfw,  ih'  the  county  of  Bucks,  grazier,  a  customary 

from  the  mu-    tenant'  of  tHe  mUnor  aforesitid^  and  Elizabeth  his  wife,  did^ 

manor  and  the  ^^^  ^^  Court,  surrender  by  the  I'od  irtlo  thie  hands  of  the 

parol  tesii-       lords  of  the  said  manor,  by  the  hands*  abd*  acceptance  of 

mony  oi  the  ^ 

foreman  of  the  Ihomas  Ifearne,  Gent,  (deputy-steward  of  the  same  manor, 

honiage,  who    g„j  for  this  turn  and  purpose  only  lawfully  constituted  and 

made  such  ,  .  .  . 

presentment,     appointed),  the  said  Elizabeth  being  solely  examined  apart 

^^ttm  to^pr^-  ^''*^"*  ^^^  ®**^  husband  by  tb9»  said  deputy-steward  and 
sent  a  surren-  consenting,  according  to  the  custom  thereof,  all  that  mes- 
ment  within      suage,  &c.  (setting  out  the  premises  for  which  the  action 

an  indefinite  ^as  brought),,  to  the  use  and  behoof  of  Jane  Hution,  of 
time,  19  «n  un-    -^  .  -    ,  J^  .      ,  r  t»     »  •  ■     i.  ■ 

reasonable        Maids  Morton,  m  the  county  of  Bucks,  spinster,  and  of  her 

custom. 
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h^iUs  and  a»!tfgnr  for  eV^fy  at<*oi4iAg'fo  xM  cutftoin  of  the         I8l7. ' 

sdid*  manor.  By  the  rente  and  service?  therefore  due  and  of      ^^'t^"*'*^ 

Doe 
n^t  accustomed :  provided  always,  nevertheless,  that  if  the  v. 

skid  T.  B(htnefi,*his  heiN,  executors,  or  administrators,  or    G^tLowAr. 

ai^  of  them,  do  and  sfanil' well  and  truly  pay  or  causi^  to  be 

jMiid'  utito  thfe  skid'  Jan^  Huiton,  her  executors,  adn^inis- 

tifetors;  oi"  asfligtis,  the  full  suta^  of  iOOOf.  at  the  rate  of' 

4/'.- 10^:  for  every  100/.  by  the  year,  upon  the  l«t  day  of 

November,  now  next  ensuitig  the  day  of  the  date  of  these 

ptiebents,  then  this  presetit  surrender  shril  be  void  and  of 

none  etftct,  or'  else  be  arid  remain'  in  full  force. 

Taketi  out  of  (Ikmrt  the  day  Thtnnas  Bettnetf, 

and'   year    first    above-  Elizabeth' B!enneit" 

written,  by  me, 

TSomas  Heat^ne,  Deputy-Steward." 

Uild^^r  thb  signatures  in  the  stirreiider  mtis  written  a  me- 
nlorandum  in  the  folldwitig  words : — "  Presented  by  David 
AtchHon,  foremati  of  the  jury,  at  a  Court  held  the  1 0th  day 
of  December f  1 792."  By  the  custom  of  the  manbr  sur- 
renders may  be  taken  out  of  Court  by  a  deputy-steward,  and 
surrenders  so  taken  may  be  presented  at  any  subsequent 
C(HM^t  Thbr6  is  nb  limited  time  for  presenting  such  sur- 
renders^ sothetimes  th^y  iire  presented  many  years  after 
thby  are  mtid^,  aldiough  thend  mby  have  been  Courts  holden- 
iii  th6  mtsan  tim^.  A  written  document  or  paper  (the  first 
tWo'  sheets  ^hereHf  w^re  nlissing),  brought  from  among  the 
m'uniiiients  of  the  manor  of  Weedon  Beck,  and  relating  to 
the  proceedings  of  thd  Court  of  the  10th  of  December, 
l-TO^y  Was  given  in  evidence  on  the  part  of  the  plaintiiT; 
and  that  part  which  relatsed  to  the  premises  in  questibn 
began*  thus  :-^^*  At  this  Court  it  is  found  by  the  homage, 
that  on  the  1  St  day  of  Mo^,  in  the  year  of  our  Lord,  1790, 
Tktmas  Bennett,  latb  of  Weedon  Beck,  Sc."  (setting  but  a 
surrender  by  the  said  Thomas  Bennett  similar  in  terms  to 
the  one  befortp-mentioned).  The  doicument  lastly  above  set 
out  is  indorsed  with  these  word^ — "  Draft  of  Court'  for 

M  M  2 
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1Q97.         Weedon  Beck,  92/'  in  the  handwriting  of  ooe  SndtAp  tK 

^^'^^      clerk  of  Mr.  T.  Barnard,  the  then  steward  of  the  II^lD<Mr. 
Doe 
V.  Barnard  died  in  1796.     Smith  died  in  1818.     The  last* 

Calloway,  mentioned  document  was  tendered  in  evidence  on  the  part 
of  the  plaintiff,  and  objected  to  on  tlM  part  of  the  defenciaiiit, 
but  admitted  by  the  learned  judge,  subject  to  the  opinion 
of  this  Coort  both  as  to  its  admissibilitj  and  leg«l  effeQi« 
fknid  Atchhon  was  foreman  of  the  jury  at  a  Court  holdeD 
for  the  manor  of  Weedon  Beck,  on  the  l(Hh  of  December, 
1792.  The  surrender  of  Thomas  Bennett,  in  writing  abqye 
set  outy  was  brought  to  him  at  the  said  Court,  as  fojnpmpi 
of  the  jury,  by  John  Harris,  the  then  bailiff;  he  took  itaud 
presented  it  to  ^r.  Thomas  Barnard,  the  steward,  to  be 
enrolled.  The  presentment  was  the  act  of  the  homage,  and 
presented  by  Atchison  as  foreman  of  the  jury,  and  he  at  the 
same  time  wrote  the  memorandum  now  appearing  of  the 
surrender  and  above  set  out.  Mr.  T.  Barnard,  the  stewajrd 
of  the  manor,  received  the  presentment  from  il/cAiso/i,  and 
demanded  ha1f*a-guinea  for  the  enrolling  of  the  said  sip^ 
render,  which  was  paid  by  John  //arm,  the  then  bailiff,  on 
behalf  of  the  mortgagee.  The  above-mentioned  facts  as  to 
the  holding  of  the  Court  on  the  1 0th  of  December ^  1799, 
and  as  to  all  the  proceedings  that  took  place  at  that  Court, 
were  proved  by  the  said  David  Atchison  from  memory. 
This  evidence  was  objected  to  on  the  part  of  the  defendant, 
but  received  subject  to  the  opinion  of  this  Court  as  to  its 
admissibility.  Much  other  business  was  4one  at  th^  same 
Court  (some  of  which  is  referred  to  as  done  at  a  Court  of 
that  date  by  the  rolls  of  subsequent  Courts),  but  no  other 
written  document  appeared  to  have  been  made  at  that  Court, 
except  the  draft  of  the  roll  before*  mentioned  relating  to  the 
premises  in  question,  and  which  relates  also  to  other  busi- 
ness of  the  manor  done  at  the  same  Court;  nor  does  tbere 
appear  on  the  Court  rolls  any  entry  of  a  Court  being  hold^n 
in  I79^f  unless  the  Court  should  be  of  opimon  that  the 
draft  above-mentioned  can  be  considered  as  a  court-rqll; 
nor  has  there  been  any  mutilation  of,  or  erasure,  in  the 
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existing  Coart  rolls.     Interest  was  duly  paid  to  the  mort-         tmr. 
i^^ee  for  1000/.  up  to  the  year  1818;  but  it  did  not  appear      ^"^^^"^ 
to  have  been  so  paid  with  the  knowledge  of  the  defendant  «. 

trr  of  Horhck  or  Yems,  or  their  trustees.  On  the  19th  of  Fallow  at. 
Jurte,  18^0,  a  Court  was  duly  holden,  the  proceedings  of 
whieh,  as  fiir  as  relates  to  the  premises  in  question,  are  con- 
fBAttM  in  the  following  entry  in  the  Court  rolls  : — "  The 
tnanor  of  Weedon  Beck,  in  the  county  of  Northampton. 
Tht  sptecial  Court-baron  of  the  provost  and  college  royal  of 
the  blesiied  Mary  of  Eton,  nigh  Windsor,  in  the  county  of 
Bucks,  holden  in  and  for  the  said  manor,  on  Monday,  the 
rSth  day  of  June,  in  the  year  of  our  Lord,  1820,  before 
'Edward  Brown,  Gent,  the  deputy  of  Abraham  Moore,  Esq. 
the  chief  steward  of  the  said  manor.  At  this  Court  the 
homage  present,  that  at  a  Court  holden  in  and  for  the  said 
itianor,  on  the  iOth  day  of  December,  1792>  a  certain  con- 
ditional surrender,  bearing  date  the  1st  day  of  Maif,  \iyO, 
from  Thomas  Bennett,  then  late  of  Weedon  Beck  aforesaid, 
but  then  of  Buckingham,  grazier,  a  customary  tenant  of  the 
said  manor,  and  Elizabeth  bis  wife,  of  all  his  copyhold  or 
customary  messuages,  lands,  tenements,  and  hereditaments 
whatsoever,  lying  within  apd  holden  of  the  manor  aforesaid, 
to  the  nse  of  Jane  Hutton  of  Maids  Morton,  in  the  county 
of  £iic^,  spinster,  and  of  her  heirs  and  assigns  for  ever,  for 
securing  the  repayment  of  1000/.  and  lawful  interest,  was 
duly  presented  by  the  homage  at  that  Court  for  enrolment, 
but  which,  through  inadvertence  of  the  steward,  was  omitted 
to  be  done,  the  homage  therefore  again  at  this  Court  present 
the  said  additional  surrender  in  the  words  and  figures  fol- 
lowing.^ Then  follows  the  surrender  first  above  set  out. 
On  the  15th  of  May,  1823,  at  a  manor  Court  holden  of  the 
manor  of  tVeedon  Beck,  the  lessors  of  the  plaintiiF  were 
duly  admitted  tenants  to  the  said  premises  on  the  said  sur- 
render of  Thomas  Bennett  and  Elizabeth  his  wife,  according 
to  the  custom  of  the  manor.  On  the  part  of  the  defendant 
it  was  proved  that  Thomas  Bennett  died  leaving  a  son, 
John  Bennett^  his  heir  at  law,  who  was  admitted  on  the 
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22d  da;  of  October,  1807.  Johf^  B/^^ett  /^pI4  il^eprc^nAi^ 
.^o  one  TkQmas  Sm^th,  who  w^  adi^i^tt^^  pj^  the  £7tti  of 
Pptober,  1808,  ^nd  who,  op  the  12^h  pf  Dficpni^,  181/V 
granted  an  annuity  to  Hqrlock  ^qd  Ferns  fpr  1^99'*  ^ndduly 
jBunrendered  the  prami^es  to  trpatees,  (who  prievioualy  to  th(e 
.completion  of  th^  purchase  searched  theCpvrt  ^olls  at  Etof^ 
/or  incumbrances  but  foujAd  noqe)^  by  ^urr/ender  (}^t^d  th; 
1  Ith  of  December,  18 14^  and  which  surrender  was  duly  pre^ 
rented  and  entered  on  the  C!ourt  roU^  a,t  th/ene^t  .Cpvft 
holden  on  the  3d  of  Magf,  18 15;. and  the  ^aid  :tr^8tee8  wer^ 
admitted  the  2Qth  day  of  February,  18^4((i). 

S.  M.  Phillips,  for  the  plaintiffa^  contended  that  therp 
.\vas  a  complete  title  proved  ^  the  lessors  of  the  plain^ff  tp 
fhe  premises  in  question.  It  appeared  upon  the  ca^e  tl|f(( 
Thomas  Bennett,  being  seised  in  fee,  ha^  sifrrendeiied  out  of 
Court  to  one  of  the  lessors  of  the  plaintiff,  /ane  fjutton,  by 
way  of  mortgage,  and  thfit  she  wa^  admitted  in  M(iy,  lfi^$ 
the  surrender  being  in  1790.  Tiie  only  question,  therefqrej 
ip  this  case  will  be  as  to  the  effect  of  the  pcesentinent.  It  if 
{idmitted  that  by  the  old  rule  of  copyhold  lavi^,  th,e  »i^tr(^^r 
roust  be  presented  in  pourt,  w^  that  the  presentment  ii^it^f 
be  made  at  the  next  Court,  hut  by  custom  it  qfiy  b^  a]t  ^y 
subsequent  Court,  Com.  Dig*  Copyhold,  tif.  Pre^^tn^f^^f 
Mpore  V.  Moore  (6).  With  respept,  therefore,  to  ;the  ieff^^c^ 
of  the  surrender,  it  is  submitted  that  there  was  abMPdf^^ 
proof  to  establish  the  ffict  of  a  presentipent.  }n  $be  fir^t 
place  the  dpcupient  in  question  is  to  be  t^k^n  a^  ap  Qrig^n^} 
of  itself.  It  was  delivered  to  t))e  foreman  of  ^e  jiiry^  and 
by  him  to  the  stew^rc}  of  the  Cour^  for  enrolpient,  the  ^n^>l-: 
ment  fee  was  paid  to  him  by  the  ag^nt  of  tl)^  surreq^er^^, 

(a)  In  the  stf^teroent  of  the  case  intimated  that  if,  in  future,  gentle- 

tb?  point  intended  to  be  ai^oed  n^enwhoMprovipceitvaatosettlft 

was  omitted  to  be  mentioned  in  cases  did  not  state  the  pqifit  ip- 

the  paper  books,  and  the  Court  tended  to  be  raised,  they  would 

expressed  strongly  its  disapproba-  not  hear  the  argument  when  the 

(ion  of  this,  which  would  lead  to  case  was  called  on. 
a  very  incpi^vfl^^^R^  ?\^9^^^j  ^}^^         (^)  ^  ^^*  ^^: 
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•md  the  9t«vvtord  Ireoaived  k,  end  Jon  €iitry  Wfis  aocordingijr  .I8sr. 
ffuide  of  4be  docuinenty  andwhaoh  was  ipreMrved^Mttongst 
•ibe  ^THinimenU  of  the  Court.  The  oaiy  question  therelbce 
U9  vvbelher  this  is  lo  be  coosidened  as  a  cofii||]ete  muA 
fof|iifil(pi)Q«QDtnie»ly  there -being  .no  case  in  the  books  wlach 
fN^scriboS'aiiy  pavticnlarfoRm  ofipiiesentfiient.  iHere  is  tlie 
bet  of  ia  surrender,  and  also  the  fact  cf  a  presentment* 
The.doduwent{produoed,ioipi*o«e;the  latter  snust  be  treated 
iis.mi«original)rQll  ofCourt.  Admitting,!  however,  thatithis 
isvot  toibe  lakeR  as  an  origiaa]  >roll  bj  itself,  still  it  must 
be  [Mnesatiied  tliat  thqre  was  another  roll  of  Court  >frofli 
iii4ikh  ;tbt0  wasitakeu^ithat  >tl)e  original  has  been  lo9t,.Bsd 
this  document  must  be  received  and  acted  upon  as:secondai2^ 
evidence.  Even  if  it  cannpt'be  admitted  as  an  ohgioal  roll 
tir  as  secondary  evidence  t>f  a  roll,  :Still  .the  parol  evidence 
lo  shew  ibat^there  .was  a  presentment  and  .surrender  in  fact, 
and  the  enrolment  fee  paid,  and  the  steward  being  ^a  public 
officer,  4t  must  be  presumed  that  every  thing  was  done  .pro- 
pei^ly  by  him.  There  .is  no. case  which  holds  tliat  the  pre* 
sentmeot  of  «  surrender  caimiot  be  .proved  without  writing* 
Fresa:itmeitf  is  ^no  part  of  the  title  so  long  as  •there  is  nn 
actual  surrender*  It  cannot,  ihowever,  be  .disputed  that 
there  was  a  due  ipresentment  in  June,  I8fi0,  and  thait,acf> 
eording  torthe  custom  of  this  manor,  was  a  sufiioient  .proof 
of  a  legal  surrender. 

JPenningtaUf  contri^.  If  the  document  in  question  can  be 
considered  as  an  original  Court  roll,  thentthere  is  an. end. of 
the  question.  In  order  to  support  the  lessors  of  tlie  plain* 
tiff's  title,  it  was  incuipbent  on  them  to  produce  either  the 
original  Court  roll,  or  a -copy  of  it,  in  order  to  establish  a 
regular  surrender.  It  is  laid  down  in  the  books,  that  the 
usual  and  .ordinary  mode  of  proving  a  surrender  and  admits 
tance  is  by  producing  the  original  Court  rolls,  or  a  copy 
thereof  properly  stamped.  Indeed  it  is  said  that  this  is  the 
only  evidence  of  title  to  copyhold  land^.  In  Co.  Litt,  sec*- 
tion  73,  it  is  laid  down,  that  ^^  copyhpld  tenants  ere  called 
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1827.        tienanU  by  copy  of  Court  roll,  because  they  have  no  oUil^ 
'^^^^      evidence  concerning  their  tenements  but  only  the  copies  of 
V.  Court  rolls;"  and  in  Kite  and  QuintMs  case  (a)  the  same 

Calu)way.  j^ig  jg  jjjjj  down.  These  authorities  prove  not  only  thaV 
the  copies  of  the  Court  rolls  are  the  usual  evidence  of  alien* 
atioii,  but  the  only  evidence  of  admittance.  In  CaUhorpe 
on  Copyholds,  47,  there  is  this  dictum,  **  if  the  lord  in  open 
Court  doth  grant  a  copyhold  land,  and  the  steward  mi&eth 
no  entry  thereof  in  the  Court  rolls,  this  is  not  good,  though 
it  be  never  so  publicly  done,  nor  no  collateral  proof  can 
make  it  good/'  He  then  goes  on,  ''  if  the  rolls  be  also 
lost,  yet  it  seemeth  that  by  proof  he  can  make  this  good/' 
This  must  mean  that  if  the  rolls  having  existed  are  proved 
to  have  been  lost,  then  the  party  may  go  into  secon- 
dary evidence,  but  here  there  was  no  proof  of  any  roll 
having  existed,  but  the  defect  was  sought  to  be  supplied  by 
an  instrument  and  by  parol  evidence  to  supply  the  place  of 
a  roll.  The  rolls,  however,  being  perfectly  silent  as  to  any 
presentment  having  ever  been  made,  the  parol  evidence,  in 
the  present  instance,  was  inadmissible  to  prove  the  present- 
ment  and  surrender.  It  is  certainly  laid  down  in  several  of 
the  books  that  Court  rolls  are  not  records,  and  it  is  not  in- 
sisted that  Court  rolls  require  the  same  degree  of  certainty 
as  records,  and  it  is  admitted  that  there  are  several  cases 
which  have  held  that  a  party  shall  not  be  bound  by  the 
Court  rolls.  This  doctrine  is  recognized  in  IWers  v. 
Moore  (6),  where  it  was  held  that  Court  rolls  not  being  re- 
cords mi^  be  set  right  by  parol  evidence,  if  there  be  a  mis- 
take. In  that  case  the  Court  said,  that  in  case  of  a  surren- 
der made  by  the  steward  of  a  copyhold,  if  there  be  any 
mistake,  that  is  only  a  matter  of  fact,  and  the  Courts  of  law 
will  admit  an  averment  that  there  was  a  mistake  either  as 
to  the  lands  or  uses.  [Lord  Tenterdeni  C.  J.  if  you  can 
prove  title  to  a  copyhold  by  other  means  than  the  roll,  then 
there  is  an  end  of  the  argument  for  which  you  are  contend-* 
ing.]  The  second  presentment  of  the  surrender,  made' in 
.  (if)  4  Rep.  26,  (6)  2  Ven\.  98. 
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1820,  does  not  core  the  objection  to  the  proof  of  the  plain-        1897. 
tiff's  title.    That  is  bad  for  two  reasons;  first,  it  was  too        \^^'^ 
late;  and  secondly ,  it  was  informal.    It  is  laid  down  in  Co*  v. 

LUt.  S.40,  and  in  Gilberts  Tenures,  260,  that  a  present-  Calmiwat. 
uent  by  the  general  custom  of  manors  is  to  be  made  at  the 
-^ext  Court-baron  immediately  after  the  surrender,  but  1^ 
special  custom  in  some  places  it  will  be  good  though  made 
at  the  second  or  other  subsequent  Court.  There  is  no 
authority  to  shew,  however,  that  a  custom  to  make  a  sur- 
render at  any  indefinite  time  is  good.  That  would  be  an 
-unreasonable  custom,  and  could  not  be  supported.  Ad- 
mittmg  that  the  presentment  in  1820  was  not  too  late,  stiH 
it  was  informal  and  insufficient,  inasmuch  as  the  jury  do 
not  present  that  the  surrender  was  made  out  of  Court  ac- 
cording to  the  custom,  which  they  ought  to  have  done. 

PhilUps,  in  reply.  It  may  be  that  the  usual  evidence  of 
title  to  copyhold  lands  is  the  Court  rolls  themselves  or  co^- 
pies,  but  it  dpes  not  therefore  foUow  that  this  is  the  only 
admissible  evidence  to  prove  title  to  such  property.  Indeed 
the  authorities  on  the  other  side  are  conclusive  upon  this 
point. 

This  case  was  argued  on  Tuesday ,  the  15th  May,  during 
the  absence  of  Bayley,J.  The  Court  took  time  to  CM«* 
sider  oi  the  case,  and  now  on  this  day 

Lord  Tentbuden,  C.  J.  delivered  jildgment.  -  This 
case  was  argued  before  us  yesterday.  The  question  Was 
Mrfaether  the  surrender  of  a  copyhold  estate  which  had  been 
made  out  of  Court  was  sufficiently  proved  to  have  beeil 
presented  to  the  Court  so  as  to  give  a  valid  title  under  it; 
The  surrender  itself  was  made  on  the  Ist  of  of  May,  i790> 
and  there  is  no  doubt  that  if  a  surrender  anii  presentment 
tan  be  proved  by  any  other  evidence  tteman  entry  upon  a 
Aiir  roll  of  the  Court,  the  surrender  and  presentment  in  this 
case  was  abundantly-  proved.    There  can  be^no  doubt  of 


1897.        that    There  «bad  been  ^(praseotaefit  ai»4  e^rolBi^nt  of  >lbe 
jy^        ,8urreiul«r  at  a  nuich  later  cla^e  tiaam  in  I79O9  iiamelj,  ip 
V.  IH'iO.    ^t  iv^s  coni^ndefd  -that  that  rprese^tnient  and  emiQl- 

vTAx,  g^Q^  y^^^  suiBci^nt  in  point  of  law,  b^t  fhpt  could  oqly  be 
,good  upon  a  aupposilipp  thfit  there  wfis  ^  custpm  in  iIms 
.Ofanpi;;  which  ^i^. in  faqt -found  in  tbM  case,  tO;preaent>a  »uc- 
.jn^nder  at. an  jndefiiiite  period  of  time  ,froio  the  .time  wbep 
(the  surr^qiler  9q\w]ly  took  p\$tce.  On  the  other  hMd  it 
was  cont^Qiied  that  though  siich  a  c^i^tom  does  exist  :in  ^i^ 
.oiaqofy  sjtill  it  i»  unreasonable  ai|d  tbei^cjffQre  cannot  be;aup- 
4ported.  It  i^  not  iiQce^sary  for  the  Cpurt  40  give.an^.opi- 
iiiion  in  the, p^ei^eqt  cafe  on  that  point.  I. can  Qnly  ssiy  tbttt 
J  sho|ild  hesitate  Ipng  before  I  determined  that  such  a  oufr- 
tom  was  good  in  ^point  of  law.  The  aurrender  made  in 
1790  waSj  as  it  appears  by  the  evidence,  not  presented  ftt 
the  next  Court,  but  at  the  Court  holden  in  December,  179£. 
'The  ^i^rr^ndcr  was  made  out  of  Court  to  the  depiity-steWard 
of , the  fl^anor,  and  it  .was  presented  in  Court  by  the  homage 
pn  the  IQth  of  December,  179*.  That  was  proved  by  th^ 
lactuiil  production  of  a  surrender  from  the  .munimeiila  of  tiie 
Jordy  with  an  indorsement  in  the  handwriting  of  the  steward, 
purporting  that  it  was  presented  by  Atchison  at  a  .Court 
holden  on  the  10th  oi  December,  1792>  and  Atchkon,  the 
per^i  naq^d  as  hanng  made  the  presentment,  being  still 
living  at  the  time  of  the  trial,  was.examined  as  a  witness  and 
proved  that  fact.  There  was  this  further  proof,  namely,  a 
paper  indorsed  on  the  back  ''  Draft  of  Court  for  Weedon 
JB^cA,  9f2,"  in  the  handwriting  of  the  then  steward  of  the 
Kl^anpr.  Xhat  jpeper  infas  imperfect,  some  part  of  it  having 
been  tpm,  t|^t.tb^  entry  of  this  sun;ender  and  of  its  presentr 
inent  w^s  perfect.  But  th^  .question  is  .^heth^  independ* 
ently  of  ^uch  m  (entry  in  the  Court  rplls,  properly  &q  called, 
the  e^vidence  J  ihai^  stated  is  not  abundantly  sufficient  fto 
pb^W  th^t  the  ^Mri?c}fi4^  >vas  made  and  .presented  in  proper 
lime  t^  ^9  tp  give  a  title  under  it.  it  was  .contended  llisl 
fcl^  ^tle  tQACpp^boid  :tenem4nt, cannot  be.pcoved  byany** 
thiQg  but  the  Court  roU,  or  a  copy  of  it,  and  Co.  Liit.  s.  76, 


V. 
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was  cited  ^i  au^iprt  of  ibai  poaition.  JB^nt  Ibe  giw^ral  ei^  tstr. 
pre^^ioDs  tt^ere.u^d  9iMat  )>e  ui^^rstopd  wi^b  tUiB  qu^Ut-  ^^ 
.c;»tioii,  il)f^t  .^  prpper  prppf  <9f  cppyb^ld  title  is  by  the  ^  «. 
rolls  of  tl^  .n^gnpr  Cofirt,  io  ,conlnHli9MPCtion  to>Qtber  ^pe- 
filep  «f  .e^v^jdeqce  ;is  to  .makers  ip  pai^  or  matb^rs.of  req^d^ 
#ach  a?  ifi  f^^fTfae^t,  a  clifrter,,orn  Qnciaiifd  4r«coKe»y.  JNoy 
if  it, be  Md  tb^t  t^e  .tit(e  to  g  co|>>^o)d  t^n^yient.oould  hp 
j>rpve^  by  potbiiig  butjhejM'odwUon.rfthe  Couit  r^otUa^ior 
a  copy  tbereof^  gieat  jivpoi^venij^iK^e  flight  emue.  SappM^ 
the  rcjjls  of  .^be  wmo^  to.be  gll  d^atrpye^  by  mAm^flkXfil 
fyi:^,.tL94  copies  eUbjsr.|ipt  tp  have ^beeo  d^U^ifeii^d  Piittbrpilgb 
ibe  4elay  pf  tbe  st^nrfi,  (wbicb  jIqp  pf4eri  0,<?jQtir$»)  pr 
actufMly  to  bi^ve  >ei9n  .d^U^ar^  *p  ,tbe  jtejvua^  P9d  Ipftt*  aa 
yirritivigy  pf  thpt  d^criptipQ  v^i<;b  We  poi^t^ined  iu%  8«ia{l 
copips^p  jaiay  qfisily  be^  (Cpi^ld  it  b?  m4  tb«t  ft}l  jkbe  cpp^r 
Jb^Jd^r^,  jf  4bey  h^  ftot  .qopi^  tP  prpd«<;§,  WPJuW  •Ippe  tbeir 
titles  i\q  ^)^eiffi»tfL\j^p :  }t  ^pf^ara  jto  Rie  W  *e  ,ia^9aiU(9  to 
fHa^qts^p  ^^Qb  a  prpppsistipn,  TbftP  Af  i<  xjanpo^  ina  riaid 
fyU  tbe  pro4jLictip9  ^^^^  it^fj  ii/r^f  a^oppy  tnj^en  froJO 
^1  i|3  the  pnly  ey)4^^,  '^P  seems  .tp  qip  ji^ftt  in  ibe  c^^  (be^ 
^re  tbe  Qourt  .tbere  ^-as  f^^pdaqt  e^\^^cfi  tp  9atiafy  .all 
tbat  Yif^p  Jt>y  \^Yf  4^^ui^te.  ^We  ^aije  .ca^ei  vhifib  4wr0 
b^p  de<^id^d  jpCpwl?  .of  la<w,  >Hbifib  flhiew  Aat  jibe  .etttigr 
lippp  tb^  tpM  is  not  /spqcl^iKe  ii/i|>pp  th§  pavb^^^  but  .t;hat  if 
tbf^re  be  ?  mi^f^ke  jn  tbe  epfry,  tb^t  fQi^b^l^  BWy  rbe  abewo 
i^y  ^Kerfiifipt^  ple^4M?&  <?r  ^y  j^^i^pc^  A>f  tf*e  f^ct  ibefore  a 
jjuuy,  afli,d  w^t  fli#re|y  ibat  if  in,ay  Jb^  .«Q«e<;l^  by  ia  debtee 
pf  {I  Cppr^,9(  equity  tp  |i^t  tbe  fo\}  i^igbt  and  Alalia  all  «P4iai|F 
f^ri^e^^.  Th%f  {^  ^b^ei)  defiid^  in  d^ip  AnHancas,  io  oae  of 
jypthicb  lbaj«  Vfts  p  ipist^iLe  i^  the  ,date  ^f  Abe  Court  j?olL 
Py  thp  ;Cp\irt4ro|)  it  appeared  .|bat  the  .Couft  waa  .beW  op  « 
P^f ticplar  flay«  that  diiy  4id  PPt  ^pswer  tbe  party  prodpciog 
the  rotl^  ap4  it  ^^8  bald  that  be.aiigbt>  notM^itbataodipg  ^ba 
.  §ptFy  i^h^^eiji  m^p^pp^.  sbeiy  that  <he  Cpmit  ^.aa  npt  held 
OjD  ^he  fi^y  ;|here  9pecifi§di  blit  op  anptber.  Ilhat  pojol 
viF^  fiattj^^  in  the  c^A^.  9f  Jd^rfm  v.  Forstiria),    I  Aaad 

(a)  I  Leon,  38Q. 
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only  read  that  part  of  the  report  which  relates  to  this  point. 
The  surrender  was  entered  on  a  roll  of  the  Court  dated  the 
Sd  of  Majf^  and  the  letter  of  deputation  to  the  steward  b<^ 
fore  whom  it  was  taken  was  dated  the  3d  of  June^  in  the 
same  year,  and  the  Court  were  clearly  of  opinion  ''  that 
this  entry  of  the  date  of  the  Court  should  not  prejudice  the 
party,  for  that  entry  was  not  matter  of  record,  but  was  but 
an  escrow,  and  if  the  parties  had  been  at  issue  upon  the 
time  of  the  surrender  made,  or  of  the  Court  holden,  the 
'same  should  not  be  tried  hy  the  rolls  of  tlie  manor,  biit  by 
the  country,  and  the  party  might  give  in  evidence  the  truth 
of  X\xt  matter,  and  should  not  be  bound  by  the  roll,  and  ac- 
cording to  this  resolution  oi  the  Court  judgment  was  given." 
The  next  case  was  Biend  v.  Biend(a).  There  a  father 
being  seised  of  freehold  and  copyhold  lands  settled  the 
same  upon  his  second  son  and  his*  male  issue  upon  the 
death  of  his  eldest  son  without  male  issue,  and  covenanted 
to  surrender  his  copyholds  to  those  uses,  but  instead  thereof 
the  surrender  was  entered  on  the  roll  to  the  use  of  the  heirs 
general;  this  surrender  was  vacated  by  a  decree,  arid  a  new 
surrender  made  according  to  the  settlement.  This  was  a 
decision  of  a  Court  of  equity.  In  another  case  an  addi- 
tional surrender  was  added  to  the  roll  in  order  to  pass  other 
lands (&).  That  is  a  still  stronger  case.  This  is  reported 
on  the  authority  of  Dyer.  These  lands  were  held  of  the 
ikianor  of  J.  The  surrender  in  the  roll  was  by  the  name  of 
''all  the. lands,  tenements,  and  hereditaments/'  and  the 
question  was  whether  more  land  passed  than  was  specified 
in  the  surrender,  which,  says  the^  reporter,  was  matter  of 
doubt  for  twenty-one  years,  and  according  to  tbe  report  of 
the  opinion  of  Dyer,  no  more  lands  would  pass  than  were 
expressed  in  the  surrender,  but  the  Lord  Chief  Justice  and 
many  others  were  of  a  different  opinion.  In  Co.  Copyholder^ 
8.  46,  it  is  laid  down,  ^  that  if  a  conditional  surrender  be 
presented,  and*  the  steward  in  entering  it  omittetb  the  con- 
dition, yet  upon  sufficient  proof  made  in  Court,  the  surren- 
(a)  Gas.  temp.  Finch,  254.  (6)  See  Jtmbif^ham^i  case. 
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der  shall  not  be  avoided,  but  the  roll  amended,  and  tliid 
shall  be  no  conclusion  to  the  party  to  plead  or  give  in  evi- 
dence the  truth  of  the  matter;''  and  Kite  and  Quifitin^s  case 
is  to  the  same  effect.  There  is  one  other  case  which 
I  am  inclined  to  mention,  namely,  a  decision  of  Lord  Holt 
at  nisi  prius,  reported  anonymously  in  Ld.  Raym*  7S5. . 
The  dispute  was  between  the  lord  and  the  devisee  of  the 
copyholder,  and  Ix>rd  Holt,  C.  J.  was  of  opinion  as  against 
the  lord,  that  the  rough  draft  of  the  surrender  and  admit- 
tance made  by  the  steward  of  the  manor  was  admissible 
evidence.  It  certainly  does  not  appear  in  that  case  whe- 
ther a  fair  roll  had  been  engrossed  and  lost  by  the  lord,  but 
I  cannot  think  that  that  is  material,  for  the  draft  is  not 
properly  speaking  a  copy,  but  is  the  original  from  which 
the  fair  roll  is  afterwards  made  out.  The  draft  itself  is 
more  in  the  nature  of  an  original  than  the  fair  copy,  though 
the  latter  is  more  convenient  for  reference,  and  therefore  is 
the  document  which  is  generally  resorted  to.  For  these 
reasons,  we  who  have  heard  the  case  argued  are  of  opinion 
that  there  was  sufficient  proof  to  entitle  the  lessors  of  the 
plaintiff  to  recover. 

Postea  to  the  plaintiff. 


Saunders  v.  Musgbave,  Bart.  Wednetday, 

16th  May. 
1  HIS  wds  an  action  for  money  had  and  received.     Plea,  An  agreement 
non  assumpsit.    At  the  trial  before  Lord   Tenterden,  C.  J.,  anVMsfgit 
at  the  sittings  in  London  after  last  Michaelmas  term,  the  mem  of  a  term 
case  was  this:— In  December,  1824,  JB.  F.  Tucker  entered  mi^gin.^' 

into  a  contract  with  one  J.  Moon  for  the  sale  of  a  term  of  J»'?«^  «  *"P"- 

,  ...  ^,,.y*  ,  .  larion  that  the 

years  m  a  house  and  premises  situate  at  Clifton^  and  m  con-  vendee  should 

"  in  the  mean- 
time and  until  the  assignment  was  made,  pay  and  allow  to  the  vendor  at  the  rate  of 
100/.  per  annum,  frum'the  time  of  taking  possession  of  the  premises  until  the  comple- 
tion of  the  purchase:"— Held,  that  this  copstituted  the  relation  of  landlord  and  tenant, 
and  that  a  half-yearly  payment  having  become  due  before  the  completion  of  the  pur- 
ch9se,  the  landlord  was  entitled  to  be  first  satisfied  out  of  the  proceeds  of  the  tenant's 
eflfects  sold  under  ti  fieri  facias* 


MucnsAVk. 
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tMdrtlAtitkot  V9S0t.  txy  be  paid  by  MdtM,  he  agHebd  that  he 
SauWiT      w^"^*  <^  paymentof  tHat  suiki  at  the  request  of  Moon  exe-- 
V.  <<uVe'to  him  an  effectual  assigDmefit  of  the  pretnkeS  for  the 

residue  of  acertam  teriti  of  yedi^  then  tlne^pii^,^iWi  would' 
6d  or  before  the  25th  of  March-  then  neiktl  erect  an  addi-* 
tionaj  roomand  make  ceftaiti  other  alteratioUs,  and  put  upr 
cerbinfiMires",  and  iii  conaidli!nitibii  tUeredf  M>d>i' agteed' 
to  piiy  the  1260^^  od*  of  before  the  ^Tsf  of  Detembet',  1825; 
It  was' fatrtber  agreed  thatin'tbe  nie^itttme  ahd  utitU'tUe  as- 
flignoient  ^a!(  made,  Mbon  should  pay  and  alloW- ta  Tucker 
at-  the  rate  of   lOO/.  per  annudu,  from  the  time  of  takbg 
pbirsession  of  the  prenlises  until  the'  completion  of  the  pdp- 
cfaase;  in  equal  hlilf'-yearly  paymetiti^  md^Tucker  agteed  to* 
furnish  an  abstrlict  within  three  months'.    Itl  the  moiitfa  of^ 
Januarif^  1825,  Moon  tbok  pds^essioii' of  the  preniises-aiM 
cbntiiilied  in  possession^  until  the  ikibnthof  Nov^mft^'in  the 
sftme'yeirr,  wHeti'a  i/vrit  of /.  fa.-  istiuied  agiiitlft  hi^  at  the 
sQk  of  the  present  pifaitttiff  for  150/.,  and'  Wiis'  delivered  fo'^ 
the'defbtadant/ being  then  sh^iff  of  Gl&iteesfer^hife',  i&ex^-' 
cute.    Upon  dib  TiieAeh  giaVd  Mtlce  to  the  defetfdaht'  thftt^ 
75/.  for  three  quarters  of  a  year's  rent  was*  due  tb  him,  and 
the  defenddht  paid  -  oyer  to  him  out  of  the  proceeds  of  the 
leyy   50/.   for  half  a  year's  rent.     The  remainder  of  the 
goods  produced  only  80/.«  and^the'present  action  was  com* 
menced  against  the  sheriff  to  recover  the  sum  of  50/.  so 
paid  over  to  Tusi^^oa  the  ground  thaf  the  relation  of  land- 
lord and  tenant  subsisted  between  him  and  Moon.    It  ap'- 
peared  that  after  Moon  took  possession  of  the  premises. 
Tucker  agreed  to  allow  him  12/.  in  lieu  of  some  fixtures 
which  were  to  have  been  put  into  the  house,  and  in  Fe- 
brtiary,  1825,  Moon^  after  he  had  been  in  possession,  paid 
Tucker  in  advance  a  sum  of  10/.     It  farther  appeared-  that 
Tucker  had  never  completed  the  repairs'  and  alterations  sti* 
pufaited'foi'  in  the  agreement.    On  the  part  of  the  defendant 
it  was  cootended'tfaat  the  100/.  pei^aDnum>  which  Moon  had 
agreed  to  pay  until  the  completion  of  the  purchase,  was  a 
rent,  that  one  half-year's  rent  was  due  at  the  time  of  the 
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ekediitibt^y  arid' that  cOD#eqiieiittytH^  sheriff  warjitsiSfied  ini 
paying  over  the  50ti  On  the  part  of  the  pliriatifTit  war  in^'' 
sisted  that  the  100/.  was  not  a  rent,  and  that  at  all  events- 
the  plaintiff- was  entitled  to  a  verdict  for  the  two  SniAS  of 
l^.and  iO#.  The  noble  aad-  l<5arned  judgto  was  of  opinioh 
that*  the  100/i  was  a'  rentf,  atid  directM  the  jary  to  tind  a 
vMlict  fof  iJiit  plaintiff  fbr  60/^,  with  liberty  hoWev^  to  the . 
dMetidaiit-  to  itlovc»  to  enter  a  nonsuit.  Th  HHary  ttrta 
Gampbeil  obtained^  a*  mte  nisi-  foa  entering*  amonsair  orre- 
diidtlg*  the  verdict  to  the  sura  of  ^t. 


5JM 
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Marryat  and  jP.  Kelly  now  shewed  cause.'  The  qnes- 
tlbntintlrfs  dase  tttrns  upon  the  constrnttron-  of  the-  agree-  i 
nlMt  entered  into  between-  Tucket  and  Mtion.  Thar  agree- 
ment does  not  constitute  the  relation- of  landlord  and  tenant. 
Itis^aiei^lj  a  contract  .for  the  sale  of  the  cemainder  of  a 
terai  of  jears'in* the  premises.  It  contains  no  words  of  de» 
mise,  no  reservation  of  rent;  no  luting,  in  short  nothing  that 
imports  a  tenancy,  or  which  would  give  to  the  supposed 
landlord  ap^wer  of  distre^  under^  the  statute.  In  the  case 
of  Dunk' V.  Hu^iier{a)  i«  was  h^d  that  a  landioitl  cannot 
disttain  unlei^s  tb^re  be  an  actual*  dismise  at  a'lfpecific-i'ent; 
There  a  tenant  was  in  possession  undeir  a  niemorandbni  of 
agreement,' whereby  the  defendant  as  lessor  agreed  toJet  a 
house  on  lease  fdr^  tWentyHHie-  yewrs;  at  the  net  clear  rent 
of'  6St.  per  annum  $  the  tenant  tb  enter  at  any  time  on  or 
befens  a  partiealiir  dliy  on  paying  the  sum  of  30/.  on  enti^, 
and  there  was  a'  purchasing  clanse  in  <the  lease.  Undei* 
these'  cifcUfflStatices  the  Court  held'  that  this  only  amounted 
to  an  agreement  f6r  a  future  lease,  atid' that  no  lease  having 
been' execttted,  and  no^rent  subsequently  paid;  the*  landlord- 
was  ilot  entitled  to  diittrtiin.  Now  that  case  is  perfectly  - 
aaaipgous  t«>  the-  present;  Here  there- Wasrilo  demise,  nor' 
waa  there  any  reserVatibn'Of  retit.  It  is  merely  a  conthiet 
of.pitrehase^  with  the*  stipulation^  thai  in  order  tliat  the 
vendos  may  not  be  pt<gudioed^  tlie  vendee  shall  pay  lOOf; 
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1837.        i>er  junsoim  until  the  former  shall  be  enabled  to  complete 
Saunders     ^^  contract,  and  until  the  latter  shall  pa;  the  purchase  mo» 
V.  ney.    It  canoot.be  contended  that  Moon  was  to  pa;  at  all 

events  100/.  per  annum  if  Tucker  did  not  perform  his  agree- 
ment to  repair  and  inxprove  the  premises,  or  if  he  failed,  to 
furnish  an  abstract  and  to  do  any  thing  towards  the  com- 
pletion of  the  contract.  ^QOll^or  objection,  ah^wilpg  that 
the  relation  of  landlord  and  tenfint  did.nqt  sitbaist: b^wixl 
these  parties,  is,  that  the  payment  iapt|U  tiie  con^lptiaD.of 
the  purchase  was  to  be  at  the  raU  of  fOOL  pec  ^snniim. 
Now  accordmg  to  the  case  of  Parker  v.  Harris{a),tLrem 
s^rvation  of  rent  ai  the  rate  of  IB/»  per  annum  is  bad. 
\fiayley,  J.  But  here  the  stipulation  was  that  100/.  per 
annum  should  be  paid  from  the  time  of  taking  posseaaipa 
of  the  premises  until  the  completion  of  the  purchase,  ^*  in 
equal  half-yearly  payments.'']  At  all  events  the  plaintiif  ;is 
entitled  to  a  verdict  for  the  10/.  actually  paid  and  the  !£/. 
which  Tucker  had  agreed  to  allow  Moon. 

Campbell  J  in  support,  o^  the  rule.  The  claim  foe  the 
two  sums  of  102.  and  12/.  M'as  quite  a  surprise  upon  the 
defendant  at  ni^ui  pnus,  because  th^re  had  been  admissions 
entered  into  between  the  parties  in  order  to  raise  the 
next  question  whether  the  landlord  was  entitled  to  be  paid 
any  thing  before  the  goods  were  removed  from  the  premises. 
Hie  plaintiff  alleged  that  the  payment  of  30/.  to  the  land- 
lord was. illegal,  and  that  was  the  only  point  in  dispute^ . 
It  did  not,  however,  appear  that  the  sum  pf  10/.  was  piad 
as  part  of  the  rent,  nor  that  the  sum  of  12/.  was  to  be  con- 
sidered as  such  a  payment  quoL  rent*  The  question  then  is 
what  was  the  relation  subsisting  between  vSfoo/iand  Tucker  1 ' 
There  is  no  doubt  Moqn  was  to  pay  ^pmething.  I1ieu 
what  was  that  something?  It  was  a  hundred  pounds  per 
annom  for  ^the,  time  he  vras.in  posscission  of  the  premises, 
payable  in  equal  h^Jf-yearly  payments.  The  rentwas  to 
run  from  the  time  of  tsiking  possession,  the  sum  was  fixed,  • 
(fl)  1  Sslk.  26?;  4  Mod.  77. 
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and  the  time  of  pajment  agreed  upon.    Here,  therefoie^        ^j^^' 
there  was  every  essential  requisite  of  a  demise  and  reservar     Sauhdeis- 
tion  of  rent.    This  case  is  distingaishable  from  Dunk  v.  «. 

Hunter,  because  there  was  no  fixed  yearly  rent  there. 
There  is  here.  The  agreement  to  repair  is  not  n  condition 
precedent  to  the  payment  of  the  rent,  for  whether  the  re* 
pairs  were  done  or  not,  still  Moofi  was  liable  to  pay  a  fixed 
r^t  of  100/.  per  annuiti.  The  breach  of  the  agreement  to 
repair  might  give  Moon  a  right  of  cross  action,  but  that 
would  not  relieve  him  from  the  stipulation  to  pay  rent. 

Lord  Tenterden,  C.  J. — I  am  of  opinion  that  the  re* 
lation  of  landlord  and  tenant,  at  a  fijud  rant  of  lOQl.  per 
annum,  payable  half-yeariy,  to  coonnence  firom  the  time  of 
taking  powession  of  the  premises,  was  created  between 
Moom  and  Tucker.  I  thmk  Tucker  bad  a  right  of  daitress 
if  the  rent  was  not  paid  every  half-year.  Then  aa  to  the 
r^t  to  an  abatement  on  account  of  the  neglect  to  repair, 
I  lUnk  that  the  breach  of  the  agreement  in  that  respect 
does  not  pve  Moon  any  right  to  an  abatement  from  the 
rent,  but  merely  to  maintain  a  cross  action.  I  aai,  how- 
ever, of  opiniott  that  when  Tucker  agreed  to  dkiw  18/.,  that 
meant  that  it  should  be  allowed  out  of  the  first  payment 
Aat  became  ifaie,  and  I  think  it  must  also  be  considered 
that  the  10/.  was  part  payment  of  the  half-year's  rent.  The 
plaintiff  will  therefore  be  entitled  to  have  a  verdict  entered 
at  all  events  for  those  two  sums. 

Bayley,  Holroyd  and  Littlbdale,  Js.  concurred. 

Rule  absolute  for  reducing  the  verdict  to  28/. 
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Wedneiday,       '  MORTIMER  r.  HARRIS 

16th  May,         ^^j 

The  Court,        W  .  E.  TAUNTON  moved  for  a  rule  to  shew  cause  why 

without  a         a  suggestion  should  not  be  entered  on  the  judgment  roll, 

J  udge  s  certin-  .     ,  *      » 

cate,  will  not    that  the  plauitiff  had  not  recovered  more  than  50/.  so  as  to 

enterasugKes-  entitle  the  defendant   to  judgment  of  nonsuit  and  costs 

tion  on  the  . 

roll  todeprire  thereon.     It  was  an  action  of  assault  and  battery  tried  in  an 

hiscoslsund^r  J^'^'"*  county,  the  cmise  of  action  having  firisea  within 

5  Geo.  4,  c.      the  principality  of  Wales.     By  stat.  .5  Geo.  4,  c.  106,  it  is 
106,  in  an  •    ^^   •  '     •  i         i   •     •«•  •  •  i 

action  where     enacted^  "  that  m  case  the  plamtin  m  any  action  on  the  case 

the  defendant   f^  words,  or  of  debt,  trespass  on  the  ca«e,  assault  and  bat- 
resided  in  '  .  1  >         1 
ITo^satthe     tery,  or  other  personal  action,  wbei*^  the  cause  of  such 

f""®^  ^^7"     action  shall  arise  within  the  dominion  of  Waks*  and  wUch 

ing  process,  '  •'^^* 

although  the  tfhall  be  tried  at  the  assizes  at  the  Evglish  county  nearest  to 
was  under  50/.  ^^^^  ^^  Wales  in  which  the  cause  of  action  is  laid  to  arise, 
ishall  not  recover  by  verdict  a  debt  or  damages  to  the  ai^ount 
of  50/.  ^  then,  if  the  judge  who  tried  the  cause,  on  evidence 
appearing  before  him,  shall  certify  ou  the  back  of  the  nisi 
prius  record  that  the  defendant  was  resident  in  Wales  at 
the  service  of  the  mesne  proces?  on  him  in  such  action^  (or 
on  such  fact  being  suggested  on  the-  record  or  judgment 
roll,)  a  judgment  of  nonsuit  shall  be  entered,  and  the  de- 
fendant shalj  have  like  judgment  suid  remedy  thereon,  to 
recover  costs  against  the  plaintiff  as  if  a  verdict  had.  been 
given  for  him  by  the  jury.''  ^In  the  present  case  the  learned 
judge  who  tried  the  cause,  in  consequence  of  a  doubt  .en- 
tertained by  him  whether  it  was  sufficiently  proved  at  the 
trial  that  the  cause  of  action  arose,  and  tj^at  the  defendant 
was  resident  in  Wales  at  the  time  of  service  of  mesne  pro- 
cess upon  him,  refused  to  grant  a  certificate,  although  the 
plaintiff  only  recovered  20/.  damages.  Now  beyond  all 
doubt  (as  he  was  prepared  by  affidavit  to  shew)  the  de- 
fendant resided  in  Wales  at  the  time  of  the  service  of  pro- 
cess, and  continued  so  to  reside  down  to  the  time  of  trial. 
There  were  no  means  of  bringing  the  propriety  of  the 
learned  judge's  decision  under  consideration,  except  in  the 
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present  mode,  and  he  submitted  that  this  application  ought 
to  be  granted. 

Bayley ^  J.  (a) — I  am  of  opinion  that  we  have  no  autho* 
rity  to  order  a  suggestion  to  be  entered.  The  statute 
5  Geo.  4,  c.  106,  which  repeals  tlie  13  Geo.  3,  c.  5\,  pro« 
bibitSi  by  the  21st  section,  certain  actions  under  50/.  being 
brought  out  of  the  Courts  in  Wales  {b),  and  provides  that  in 
any  action  of  assault  and  battery  where  the  cause  of  action 
shall  arise  in  Wales  and  shall  be  tried  in  England,  and  the 
plaintiff  shall  not  recover  damages  to  the  amount  of  50/., 
then  if  the  judge  who  tried  the  cause,  on  evidence  appear- 
ing before  him,  shall  certify  on  the  back  of  the  nisi  prios 
record  that  the  defendant  was  resident  in  Wales  at  tha  ser* 
vice  of  process,  a  judgment  of  nonsuit  shall  be  entered  and 
so  forth.  Now  the  act  of  parliament  makes  it  a  condition, 
to  entitle  the  defendant  to  enter  a  suggestion,  that  the  judge 
who  tried  the  cause  shall  have  certified  on  the  back  of  the 
nisi  prius  record  that  the  defendant  was  resident  in  Wales 
at  the  service  of  the  process.  Here  the  learned  judge  has 
refused  so  to  certify,  and  we  cannot  order  a  su^estion  to 
be  entered  without  bis  certificate. 

HoLROYD  and  Littledale,  Js.  concurred. 

Rule  refused. 
(«)  Lord  Tentertkn,  t.  J.  was  absent.  (6)  See  1  C.  &  P.  468. 
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^^^J\  AbNSBY  I^.WOODWAUD. 

Sahirdmf,     ThIS  was  an  action  of  as3uinp8it.   The  declaration  stated, 

A  lease  con-     ^uX  on  tbe  31st  of  Maj/j  1824|  it  was  agreed  between  the 

tained^apn^^  plaintiff  and  the  defendant,  that  the  former  should  purchase 

the  rent  should  for.  4^400  a  lease  of  certain  premises  theretofore^ranted 

Sinty^ne^""'  by  one  William  Yems  to  one  John  Ellis,  and  should  accept 

days  after  de»   the  said  lease  or  an  underlease  from  persons  named  Farr 

^^tfae'cove-      9°^  Nea^/nitf/^ to  whom  Ellis  had  agreed  to  underlet;  that 

nants  should     ^^  plaintiff  deposited  cfOO,  which  was  to  be  forfeited ,  if 
be  broken,  the  '^  "^  /  ^    r  t  t_r 

term  granted,    the  purchase  was  not  completed  on  or  before  the  24tn  of 

S  ^  Tas*^      Junt^  then  next,  and  that  the  plaintiff  was  to  have  the  lease 

should  be  then  with  jbe  ^anie  covenants  that  were  contained  in  the  lease 

ahou^^oid*  fP^^''^^^  to  Ellis:  that  in  pursuance  of  the  agreement  the 

and  that  ic       pbintiff  took  possession  of  the  premises,  and  was  willing  to 

should  be  law-        i.         .,  .  •       n    i  •  mi      i     .        •    » 

ful  for  the        perform  the  agreement  m  all  thmgs.     The  declaratipit'  went 

landlord^to  re-  ^^  ^^  j^y^^  as  breach,  that  before  the  making  of  ifce  sai^ 

Held,  that  the  agreement,  Elli$  had  wholly  vacated,  annulled,  and  forfeited 

l^abirby"^^  the  said  Jeaae  so  granted  to  him  by  the  said  W.  Yen^^^^nd 

breach  of  the    that  thte  said  terpi- therein  mentioned,  together  with  the  term 

dmt^e  land-  ^^  which  Ellis  had  demised  or  agreed  to  demise  to  i^arr  and 

lord  was  Newman^  had  before  that  time  thereby  become  and  tht n  was 

an  actual  re-    whoUy  ended  and  terminated,  whereby  the  plaintiff  x:oi|)fl 

t "tTt*"  dvlm-  ^^^  *^  "°^  ^""^  ^^^^  ^^^  making  of  the  said  agr^^emcM  ^Mivc 

tajge  of  the  for-  nor  hath  he  had  the  said  lease  so  granted  by  the  said  Yems 

wiiklTa  Mibse-  ^^  ^^^^^^  ^^  *"  underlease  from  the  said  Farr  and  fiewinaUf 

queot  receipt    or  any  lease  with  the  same  covenants  as  in  the  lease  granted 

«nuver.  by  Yems  to  Ellis  as  he  ought  to  have  been  enabled  by  the 

defendant  to  have  had ;  by  means  whereof  the  plaintiff  lost 

the  £90  which  he  had  deposited,  and  had  to  pay  Yems  the 

costs  of  an  action  of  ejectment  brought  by  him  to  recover 

possession   of  the  premises,  and  sustained  other  special 

damage  stated  in  the  declaration.    The  defendant  pleaded 

nott  assumpsit.    At  the  trial  before  Lord  Tefitertlen,  C.  J. 

at  the  Middlesex  sittings  after  last  Michaelmas  term,  the 

case  was  this: — In  the  year  1818,  Yems  granted  a  lei^se  to 

Ellis  of  the  premises  in  question,  containing  among  other 
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covenants  one  not  to  assign  without  the  license  in  writing        i^r. 
of  the  lesson    The  lease  also  contained  a  proviso  in  these      ]j^^^^ 
terms>  ^  that  if  the  rent  should  be  in  arrear  tw^ty-one  days  v. 

after  demand  made,  or  if  any  of  the  covenants  should  be  ^^^^^^^* 
broken/ then  the  term  thereby  granted,  or  so  much  thereof 
as  should  be  thien  to  coipe  and  unexpired,  should  cease,  de- 
termine, and  be  utterly  void,  and  it  should  be  lawful  to  and 
for  Yems,  and  to  and  for  the  superior  landlord  of  the  said  pre- 
mises for  the  time  b^ng,  into  or  upon  the  demised  premises 
wholly  to  re-enter,  and  the  same  to  hold  to  his  own  use,  and 
to  expel  and  remove  Ellis"  An  agreement  to  underlet  this 
premises  to  Farr  and  Netrman  was  entered  intoby  J^flis  in  the 
year  1820,  and  the  defendant,  as  agent  for  Parr  hniNewman, 
entered  into  with  the  plaintiff  the  agreement,  for  the  breach 
of  which  this  action  was  brought.  In  the  month  of  Jme, 
1824,  tjife  phitotiff  took  possession  of  the  premises,  and  iii 
the  month  of  July  following  Yems  was  willing  to  give  Eliti 
a  license  to  assign  to  him,  but  the  plaintiff  insisted  upon 
seeing  Yems's  title,  which  he  refused  to  comply  with*  At 
Christmas,  1824,  Yems  received  rent  from  the  pkibtiff.  iVt 
Litdy^day,  1825,  the  plaintiff  not  having  paid  the  rent  thed 
due,  Yems  brought  an  action  of  ejectment  for  the  followihg 
breadies  of  covenant,  namely,  non{)ayment  of  rient  due'  at 
Lddy^dayf  1825,  not  repairing  and  keeping  the  premises  in 
repaW  at  any  period  after  the  commencement  of  the  term,  not 
insuring  from  fire,  not  painting,  assigning  without  license,  and 
keeping  swine  on  the  premises.  Upon  the  ejectment  being 
brou'ght,  the  plaintiff  gave  notice  of  it  to  the  defendant,  but 
he  refused  to  interfere,  upon  which  the  plaintiff  gave  a 
cognovit,  and  judgment  was  signed  thereon,  and  he'  was 
turned  out  of  possession.  It  was  objected  on  the  part  of 
the  defendant,  that  this  action  was  not  maintainable,  inas^ 
much  as  upon  receiving  rent  at  Christmas,  1824,  Yems  had 
waived  all  the  breaches  of  covenant  alleged  to  have  beenr 
cbmmitted  before  that  time,  and  that  for  any  subsequent 
breaches  the  defendant  was  not  responsible.  It  was  further 
contended,  that  as  Yems  was  at  one  time  willing  to  allow 
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Eili^s  term  to  be  assigned  to  the  plaintiff,  nvbicb  he  refused 
to  accept,  be  could  not  maintain  this  action.  The  Lord 
Chief  Justice  was  of  opinion  that  the  acceptance  of  rent  by 
Yenu  2X  Christmas,  1824,  was  a  waiver  of  the  breaches  of 
covenianit  committed  before  that  time>  and  directed,  a  non* 
suit,  ha  Hilary  term,  Scarlett ,  A.  G.  obtained  a  rule  fiist 
for  setting  the  nonsoit  aside  and  granting  a  new  trial. 


:  Oumey  and  £.  Lawes  now  shewed  cause.  In  order  to 
support  this  action  the  plaintiff  must  make  out,  not  only 
that  the  lease  to  ElUs  was  voidable,  but  that  it  was  abso* 
lutely  vend,  by  breach  of  the  covenants  therein  contained ; 
aid  that  it  could  not  be  revived  by  any  subsequent  act  of 
the  landlord.  Now  it  is  clear  and  settled  law,  that  a  for-* 
feiture  for  breach  of  covenant  for  nonpayment  of  rent  may 
be  cured  by  subsequent  acceptance  of  rent  by  the  landlord. 
The  cases  of  Doe  y«  Banks{a)  and  Bxad  v.  Farrifi)  esta- 
blish that  pointr  Adipitting  that  there  was  a  forfeiture  by 
breach  of  any  of  the  covenants,  still  that  could  only  be 
perfected  by  an  actual  re-entry  of  the  landlord.  The  lease 
here  was  only  voidable,  but  the  breaches  were  cured  by  the 
subsequent  acceptances  of  the  rent.  The  proviso  here  is, 
not  that  the  lease  shall  be  void  upon  the  breach  of  cove-* 
nant,  without  a  re*^ntry,  but  that  if  the  rent  shall  be  in 
arrear  by  the  space  of  twenty-one  days  after  demand  made, 
h  shall  and  itiay  be  lawful  to  and  for  Yemsy  8cc.  into  or  upon 
the  demised  premises  wholly  to  re-enter  and  the  tfame  to 
hold  to  his  own  tisoi  and  to  expel  and  remove  &ti$*  There 
is  therefore  only  a  permission  to  the  landlord  to  re-ent^r  if 
he  chuses, — he  may  do  so,  but  if  instead  of  making  bis 
election,  he  accepts  rent  after  forfeiture  committed,  be  sets 
up  the  lease  again.  This  case  is  not  so  strong  as  the  cases 
cited,  because  in  those  the  lease  was  to  become  absolutely 
void  in  certain  events,  but  here  it  was  only  voidable,  and 
consequently  the  defendant  in  this  case  is  not  liable. 


(a)  4  B.  &  A.  401. 


(6)6M.&S.  121. 
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Scarlett,  A.  G.  contri.     The  proviso  ip  this  case  ia 
terms  declares,  that  if  the  rent  should  be  ia  arrears  twenlj- 
one  days  after  demand  made,  or  if  any  of  the  covenants  t>. 

aihould  be  broken,  then  the  term  thereby  granted  should  Woodwaro. 
cease,  determine,  and  be  utterly  void.  Nothing  can  be 
stronger  than  this  language.  A  re*entry  therefore  was  not 
necessary  to  determine  the  lease^  There  is-  a  provision  that 
it  should  be  lawful  not  only  for  Yems  but  for  the  superior 
landlord  to  re-enter.  Now  there  is  nothing  to  shew,  at  all 
events,  that  the  superior  landlord  has  waived  the  forfeiture, 
for  the  argument  on  the  other  side  must  go  to  that  extent. 
The  principle  of  the  cases  cited  on  the  other  side  applies  to 
the  immediate  relation  of  landlord  and  tenant,  but  not  to  a 
case  of  this  description.  Until  the  case  of  Read  v.  Farr  was 
determined,  it  hftd  ^Iwi^s  been  considered  that  where  a 
proviso  made  a  lease  void  in  certain  events,  re-entry  by  the 
landlord  was  not  necessary  in  order  to  enforce  the  for- 
Culture.  In  that  cas^,  however,  as  well  as  in  Doe  d.  Bryant 
V.  Batiks  a  distinction  was  taken  in  favour  of  the  landlord^ 
^nd  it  w«s  held,  that  althoi^h  the  proviso  declared  that  for 
certain  breaches  of  cov^mint.  the  le^se  should  be  void,  yet 
the  tenant  should  not  be  allowed  to  insist  upon  the  for- 
fpitiure,  because  that  would  be  permitting  him  to  take  ad- 
vantage of  his  own  wrong.  This  rule,  however,  does  not 
apply  to  the  cas^  of  a  landlord,  because  he  is  entitled  to 
insist  upon  the  terms  of  the  proviso,  without  actual  re-entry, 
wliereas  in  this  case,  upon  breach  of  covenant,  the  lease  is 
declared  to  be  utterly  void. 

Lord  Tenterden,  C.  J. — I  am  of  opinion  that  in  this 
esse  the  nonsuit  was  right.  The  ground  on  which  the 
plaintiff  contended  that  he  was  entitled  to  maintain  this 
action  was,  that  the  lease  which  the  defendant  had  bar- 
gained to  sell  had  been  made  void  by  the  conduct  of  Elliin 
From  the  evidence,  it  appeared,  that  an  action  of  ejectment 
bad  been  brought  against  the  plaintiff  by  the  person  grant- 
ing the  lease  to  Ellis,  apd  that  notice  of  that  ejectment  was 
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given  to  the  defeudiinty  who  reJFused  to  interfere.    The 
.  plaintiff  afterwards  thought  fit  to  give  a  cognovit  and  suffer 

^^  judgment  in  ejectment  to  be  signed  against  him,  and  he  was 
Woodward,  thereupon  turned  out  of  possession,  had  to  pay  cost«,  dnd 
lost  the  benefit  of  some  expenditure  which  he  bad  ihadeon 
the  premises.  I  admit  that  if  Yemsy  the  tensor  of  the*  plain- 
tiff in  that  action^  was  not  entitled  to  recover  in  the  ejects 
ment,  the  present  plaintiff  could  not  now  turn  round  upon 
the  present  defendant  and  make  him  liable  for  what  was 
done  tinder  a  mistake.  But  it  is  said  further^  that  whether 
Yems  could  have  recovered  or  not,  still' the  leafte  was  void 
as  against  the  superior  landlord,  and  that  the  superior  iimd- 
lord  might  have  succeeded  in  that  action.  That,  however, 
iis  nbt  the  ground  of  complaint  alleged  in  the  declaretioo; 
but  even  if  it  were,  I  cannot  collect  from  the  evidence  that 
the  superior  landlord  had  attempted  to  recover,  or  could 
have  recovered,  or  even  thought  of  proceeding  for  a  for* 
feiture,  for  so  far  as  he  was  concerned,  all  tbe  covenants 
with  him  had  been  performed  and  be  had  no  right  of  action^ 
At  the  trial  of  this  cause  there  was  not  a  tittle  of  evidme 
to  prove,  nor  was  there  any  reason  to  suppose^  that  tiie 
superior  hmcHofd  bad  any  right  to  recover.  We^nust  ther&- 
fore>  as  it  appears  to  me,  hold,  that  this  case  aa  to  Imb 
upon  the  question  whether  Feins  was  entitled  to  redOvevas 
against  BUisi  or  in  other  words,  whether  the  lease  to  £tfb 
had  beton^e  void.  Now  the  proviso  in  this  case  is  byno 
nfeans  expressed  in  the  tome  language  as  in  the  two  casea 
cited,  for  here,  after  a  statement  that  in  certain  events  the 
term  should  cease  and  be  utterly  void,  it  is  added,  '^  and  it 
shall  be  lawful  to  and  for  Yems  and  to  and  for  the  superior 
landlord  of  the  said  premises  for  the  time  being,  into^  or 
upon  the  demised  premises  wholly  to  re*enter>  and  the  same 
to  hold  to  his  own  use  and  to  expel  and  •  retndve  MUk,'* 
If  we  read  these  two  clauses  of  the  proviso  togediel*,  W 
r think  we  ought  to  do,  it  seems  to  me  tkatthe  sound andl 
reasonable  construction  of  the  lease  is  that  Y^^s  theiand- 
lord  may  enter  if  he  will,  and  if  he  chuses  so  to  do  the  lease 
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9hall  be  void,  but  not  other wiae.    .Uolea$  we  put  thia  coUf*        1997. 
•tructiou  upou  tbia  proviso,  tbe .  latter  worda  of  it*  Uftmelyi      a^^^ 
those,  wbkh  give  the  power  of  re^entr^r  to  Yerns^  aae.ulterljr  v. 

useless*  •  We  can  give  bo  effect  to  those  words  at  all,  uo*  ^^"^^b*- 
less  we  take  them  in  connection  with,  the  preceding  vrardi^ 
and  give  tbe  same  sense  to  them  as  if  the  two  members  cf 
the  sentence  were  transposed.  That  being  so,  then  the  two 
cases  which  have  been  cited  are  authorities  in  poaot,  and 
we  must  put  the  same  construction  upon  this  lease.  There  .  . 
can  be  no  doubt,  therefore,  that  Yems  having  received  rent  I  \ 
after  a  forfeiture  had  accrued,  he  by  that  receipt  of  .rent 
waived  the  forfeiture,  and  established  the  lease  as  a  good 
lease,  up  to  the  time  when  he  actually  received  rent.  If  be 
had  received  rent  in  part  up  to  the  time  EUis  Imd  anything 
to  do  with  the  premises,  and  for  a  portion  of  the  time  after 
the  plaintiff  himself  had  become  possessed,  it  seems  to  nse 
that  the  ejectment  brought  by  Yems  might  have  been  well  de* 
fended  by  Arnsby,  except  for  any  breach  of  covenant  com* 
mitted  in  his  own  time,  for  which  he  certainly  could  not  call 
upon  the  defendant  to  reimburse  him.  Assummgy  however, 
that  the  proviso  in  this  case  had  been  expressed  in  the  Tcry 
lema  found  in  the  two  cases  cited,  I  should  still  be  of 
opinion  that  it  follows  as  a  consequence  from  those  deci* 
sioiw,  that  if  upon  a  lease  so  worded  the  landlord  waives 
his  right  of  entry  for  a  forfeiture  by  receiving  rmit  after* 
vrards,  he  thereby  acknowledges  in  either  case  that  the 
title  continues  in  the  tenant  up  to  the  time  of  receiving  rent» 
and  that  he  cannot  at  a  subsequent  period  revert  to  a  bye- 
gone  act  of  forfeiture,  and  say  that  the  lease  was  forfeited. 
If  we  were  to  hold  otherwise,  tbe  effect  of  such  a.  deci* 
sion  would  be  this,  that  a  tenant  can  never  say  whcai  the 
lease  is  to  be  considered  void  by  his  landlord;  and  that  the 
landlord  may  at  any  distant  period  of  time,  after  giving 
the  lessee  reason  to  believe  by  the  receipt  of  rent  that 
he  has  done  away  wUh  the  forfeiture,  after  going  on  for 
a  considerable  time  treating  the  lease  as  valid,  and  perad- 
venture  inducing  the  tenant  upon  the  faith  that  the  lease  is 
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I8sr>  stilt  subsisting,  to  incur  considerable  expense  in  the  im* 
provemeut  of  the  premises,  re-enter  upon  the  premises  and 
cjaim  a  forfeiture  after  he  has  been  so  slumbering  on  his 
own  rights.  As  such  a  decision  would  be  productive  of 
great  injustice,  1  think  that  the  rule  for  a  new  trial  must 
be  discharged. 

Bayl^y,  J. — I  agree  with  my  Lord  Chief  Justice  in  the 
opinion  delivered  by  his  lordship.  I  think  the  receipt  for 
tent  up  to  Christmas f  1824,  deprived  Yems,  the  landlord,  of 
the  right  of  insisting  upon  a  forfeiture  for  any  breach  of 
covenant  committed  prior  to  that  time.  If  the  plaintiff 
Amsby  has  sustained  any  damage  it  was  through  his  own 
peglect.  He  came  into  possession  in  June^  1824.  The 
ejectment  was  not  brought  until  after  March,  1825.  In 
the  meantime,  from  Christmas,  1824,  he  was  in  the  occu- 
pation of  the  premises.  During  that  time  there  wer^  con* 
tinning  breaches  of  the  covenants,  which  would  entitle  the 
landlord,  de  die  in  diem,  to  enter  for  a  forfeiture ;  for  in- 
stance, non-repair,  neglecting  to  insure  against  fire,  and 
keeping  a  piggery  on  the  premises.  The  receipt  for  rent 
at  Christmas,  1824,  would  not  cure  these  subsequent 
breaches  of  covenant,  and  as  they  arose  from  the  plaintiff's 
own  neglect,  the  defendant  could  not  be  answerabje  for  the 
consequences  of  the  ejectment. 

.  HoLBOYB,  J. — I  am  of  the  same  opinion.  I  see  no- 
thing in  this  case  to  take  it  out  of  the  old  rule  by  which  it 
is  settled  that  a  landlord  receiving  rent  after  a  forfeiture 
thereby  waives  the  forfeiture,  provided  the  forfeiture  is 
known  to  him  at  the  time  he  receives  the  rent.  In  the  case 
of  Doe  d.  Gregson  v.  Harrison  (a)  there  was  a  similar  pro- 
vision to  that  contained  in  the  present  case,  and  the  Court 
held,  that  the  receiving  of  rent  after  forfeiture  incurred  was 
a  waiver,  the  landlord  being  acquainted  with  the  forfeiture 
at  the  time. 

(a)  2  I.E. 485. 
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LiTLLEDALE^  J. — I  am  of  the  same  opiiiion.  I  think 
this  lease  vras  not  absolutely  void  by  the  breach  of  cove- 
nanty  but  only  voidable.  It  gave  the  landlord  a  power  of 
re-entering  if  he  chuse  to  exercise  it,  but  it  was  absolutely 
necessary  for  him  to  make  an  actual  entry,  in  order  to  take 
advantage  of  the  forfeiture,  as  in  the  case  of  a  freehold 
estate. 

Rule  discharged. 


ToMKINS  V.  ASHBY.  Saturday^ 

_^  SOM  May. 

1  HIS  was  an  action  for  money  had  and  received.     Plea,  A  merooran- 
the  general  issue.    At  the  trial  before  L#ord  Tenterden,  C.  J.  serins—**  Mr. 
at   the  London  sittings   after  last  Michatlmat  term,  the  T.  has  left  in 
plaintiff,  in  support  of  his  claim,  tendered  in  evidence  a  200/./' may  be 
paper  writing  in  the  following  terms :  "  September  1  oth,  1 824,  JJ;f  "^'j"  ®  ^^'. 
Mr.  Tomkitis  has  left  in  my  hands  200/."    It  was  contended  port  of  an  ae- 
on the  part  of  the  defendant  that  this  paper  required  a  hadand™"*^ 
receipt  stamp  to  render  it  admissible  in  evidence,  but  the  cetved,without 
Lord  Chief  Justice  received  it,  and  the  plaintiff  had  a  ver-  ^' 

diet,  with  liberty  to  the  defendant  to  move  to  enter  a  non- 
suit. A  rule  nisi  to  enter  a  nonsuit  was  granted  in  Hilary 
term,  against  which 

Marryat  now  shewed  cause.  By  the  Stamp  Act,  55 
Geo.  3,  c.  184,  the  duty  is  imposed,  in  terms,  upon  receipts 
or  discharges  given  for  or  upon  the  payment  of  money. 
There  is,  therefore,  no  pretence  for  contending  that  thia 
piece  of  paper  requires  a  receipt  stamp.  It  does  not  im- 
port proof  that  the  debt  has  been  satisfied  nor  even  a  pro* 
mise  to  pay.  It  is  nothing  more  than  an  acknowledgment 
that  so  much  money  belonging  to  the  plaintiff  is  in  the 
hands  of  the  defendant.  In  Israel  v.  Israel  (a)  it  was  held, 
that  a  written  paper  containing  a  bare  acknowledgment  of  a 
debt  is  good  evidence  under  the  money  counts  without  a 
(a)  1  Camp.  499. 


TOMKrMS 
ASHBY. 
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^827.  Stamp.  The  same  point  was  ruled  in  Fisher  v.  Leslie  (a). 
In  Childers  v.  Bouhioisijb)  it  was  beld|  that  two  unstamped 
slips  of  papet  with  T.  O.  U.  400/.  and  I.  O.  U.  250/.  written 
thereon^  were  not  receipts,  and  might  therefore  be  received 
in  evidence  in  assumpsit  for  money  tent,  without  being 
stamped.  So  in  Wellard  v*  Moss^c)  it  was  held,  that  k 
M  ritten  acknowledgment  at  the  foot  of  an  account,  stating 
that  such  account  was  correct,  might  be  given  in  evidence 
without  a  receipt  stamp. 

Scarlet i,  A.  6.  in  support  of  the  rule.  There  is  ho 
doubt  that  this  paper  was  offered  in  evidence  as  and  for  a 
receipt  of  money,  and  the  Stamp  Act  comprehends  any  sort 
of  receipt  or  acknowledgment  for  the  payment  of  money. 
If,  therefore,  this  was  given  in  evidence  as  a  receipt  it  re^ 
cj^uires  a  stamp.  The  mere  form  of  the  instrument  cannot 
affect  the  question,  for  the  stamp  laws  cannot  be  evaded  by 
mere  form.  The  only  exemptions  from  receipt  dtity  con^ 
tained  in  the  act  are  receipts  given  for  money  deposited  in 
the  Bank  of  Englandy  or  Royal  Bank  of  Scotland,  or  of  the 
Bank  of  British  Linen  Company  in  Scotland,  or  in  the 
hiinds  of  any  banker  or  bankers,  to  be  accounted  for  on  de- 
mand. This  defendant  not  being  a  banker  and  not  behig 
within  the  exception,  the  acknowledgment  in  question  re- 
quired a  receipt  stamp. 

LordTENTERDBN,  C.  J. — I  am  of  opinion  that  this  ih* 
strument  did  not  require  a  stamp.  I  take  it  to  be  a  settled 
principle  that  Acts  of  Parliament  imposing  duties  are  to  be 
so  construed  as  not  to  make  any  instruments  fiable  to  them, 
unless  it  is  manifestly  the  intention  of  the  legislature  that 
such  was  the  object.  The  description  of  instruments,  com** 
monly  called  receipts  or  stamps,  mentioned  in  the  '55  Geo.  3, 
c.  184,  as  liable  to  a  stamp  duty,  are  ^*  every  receipt  or  dis- 
charge given  for  or  upon  the  payment  of  mbney.''^  Theti,  in 

(a)  1  Esp.  426.  (c)  7  J.  B.  Moore,  503.   1  Bifig. 

(6)  ID.&IU  N.P.C.8,  134. 
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order  to  prevest  eva8ion9|  follows  this  declaralioB,  ''that 
apy  note  or  memorandum  given  to  any  person  upon  pay- 
ment of  money,  whereby  any  sum  of  money,  debt  or  demand, 
or  any  part  of  any  debt  or  demand  therein  specified,  and 
amounting  to  2/.  and  upwards,  shall  be  acknowledged  to 
have  been  paid,  settled,  balanced,  or  otherwise  discharged, 
shall  be  deemed  a  receipt."  All  these  words  import  that 
something  formerly  due  has  been  discharged  or  settled.  It 
appears  to  me  therefore  that  the  paper  in  question  is  not 
within  the  act,  and  does  not  require  a  stamp.  Then  comes 
the  clause  of  exemption, ''  receipts  given  for  money  dc;po- 
9Jted  in  the  Bank  of  England^  &c."  Certainly,  according 
to  the  construction  which  we  are  now  putting  on  the  act,  a 
receipt  or  an  acknowledgment  for  money,  to  be  accounted 
for  on  demand,  would  not  be  within  the  operation  of  th« 
act.  Probably,  for  the  sake  of  avoiding  difficultief  and 
captiout^  objections,  the  Bank  of  England  and  the  bankers 
in  general  stipulated  to  have  a  specific  legislative  dedara* 
tion  that  their  receipts  should  not  be  included  in  the  general 
clause,  provided  they  should  not  be  expressed  to  be  j-eceiptq 
or  discharges  for  money  previously  due.  The  distinction 
between  a  receipt  for  money  repayable  upon  demand  and 
a  disjcharge  of  a  debt  previously  due  is  broad  and  manifest. 
Without  therefore  any  very  critical  construction,  but  at- 
tending  to  the  plain  words  used  by  the  legislature, ''  receipt 
or  discharge  given  for  or  upon  the  payment  of  money,"  I 
tl\ink  we  are  bound  to  hold  that  those  words  apply  only  to  a 
vepeipt  or  discharge  for  an  antecedent  debt,  and  not  to  an 
i^ckA^wledgment  of  a  sum  of  money  to  be  accounted  for  on 
d^piand.  I  am  therefore  of  opinion  that  the  rule  ought  to 
be  discl)arged. 

.  Ba^XLEY,  J.  and  Holroyp,  J.  were  of  the  same  opinion. 

,  I^I^^LBDALE,  J. — The  exemption  in  the  act,  as  it  ap- 
pears to  me,  will  apply  to  all  acknowledgments  for  money 
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to  be  accounted  for  on  demand,  but  when  the  receipt  or 
acknowledgment  is  to  operate  as  a  discharge  of  a  deb^  tlie 
stamp  duty  is  incurred. 

Rule  discharged. 


Saturday,  WeARE  V.  CaLDER. 

20th  May.        » 
Trover  is  not    XHIS  was  ^Xi  action  of  trover,  to  which  the  defendant 

Son  wTthin"^"  pleaded  not  guilty.  At  the  last  assizes  for  the  county  of 
the  operation  Somerset^  the  plaintiff  recovered  a  verdict  for  a  sum  under 
Court  of  Re-  ^^^'  0°  ^  former  day  a  rule  nisi  was  obtained  for  entering 
quests  act,       g  suggestion  on  the  roll  to  deprive  the  plaintiff  of  his  costs, 

45  G,  S,  C.  67.  t  t         -n       t    r^  #••■-»  A  ^-^ 

under  the  Bath  Court  of  Requests  Act,  45  Geo.  3,  c.  67, 
8.  47*  It  appeared  .that  both  parties  resided  in  the  city  of 
Bathf  within  the  jurisdiction  of  the  Commissioners  of  the 
Court  of  Requests.  The  l6th  section  of  the  act  gives  the 
Commissioners  therein  named  jurisdiction  to  decide  and 
determine  all  disputes  and  differences  between  party  and 
party  for  any  sum  not  exceeding  10/.  in  all  actions  or  causes 
of  debt  for  rent,  upon  leases,  articles,  or  securities,  and  in 
all  causes  of  assumpsit  By  the  17th  section  the  Commis- 
sioners are  prohibited  from  determining  the  right  or  title  to 
any  lands,  tenements,  or  hereditaments,  or  real  estates  what* 
soever,  or  to  decide  on  any  debt  where  the  title  of  a  free- 
hold or  lease  for  yean  of  any  lands,  tenements  or  heredita* 
ments,  or  of  any  chattels  real,  shall  be  brought  into  question* 
By  section  12,  power  is  given  to  any  person,  whether  resi- 
dent or  not  within  the  jurisdiction  of  the  Court,  having  any 
debt  or  debts,  on  the  balance  of  accounts  of  otherwise 
howsoever,  not  exceeding  the  value  of  10/.  due  or  owing  to 
him  by  or  from  any  person  or  persons  whatsoever,  residing 
or  being  within  the  said  city,  or  the  liberty  or  precincts 
thereof,  or  keeping  or  using  any  house,  warehouse,  wharf, 
quay,  lodging,  shop,  shed,  stall  or  stand,  or  using  or  fre- 
quenting the  markets  there,  or  seeking  a  livelihood,  or  in 
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any  way  trading  or  dealing  within  the  same,  to  apply  for  a 
summons  against  such  debtor,  &c.;  and  by  section  47>  if 
any  action  or  suit  for  any  debt  recoverable  by  virtue  of  the 
act  in  the  Court  of  Requests  shall  be  commenced  in  any 
other  Court  whatever,  or  elsewhere  than  in  the  said  Court, 
the  plaintiff  in  such  action  shall  not,  by  reason  of  a  verdict 
for  him  or  otherwise,  be  entitled  to  any  costs  whatsover,  8cc. 
The  question  was,  whether  an  action  of  trover  was  an  action 
within  .the  meaning  of  this  statute. 
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...  Merewtthtr  was  beard  foi*  the  defendant  and  Coleridge 
for  the  plaintiff. 

Lord  Tenterdek,  C.  J. — I  ani  dS  opinion  that  trover  is 
not  a  cause  of  action  within  the  operation  of  the  statute. 
It  .would  certainly  be  difficult  to  find  an  Act  of  Parliament 
giving  Jurisdiction  to  a  Court  of  Requests  in  terms  more  ex* 
tensive  than  are  contained  in  this,  to  prevent  a  party  from 
suing  in.  any  other  Court;  but  I  cannot  say,  upon  looking 
through  the  whole  of  this  act,  that  an  action  of  trover  is  con* 
templated.  The  evident  object  of  the  framer  of  the  act  was 
taprevent.sttits  for  small  debts  and  on  money  contracts  from 
being  brought  into  the  superior' Courts,  but  I  think  vre 
raonpt' extend  the  operation  of  the  act,  however  beneficial 
it  may  be,  to  an  action  of  this  nature.  This  is  a  motion  to 
enter  a  suggestion  to  deprive  the  plaintiff  of  'his  costs,  and 
IM  X.  tbi^k  he  i^  unnecessarily  brought  here,  it  is  reasonable 
\h^i  those  who  are  desirous  of  raising  the  question  should 
pay  the  costs  of  the  experiment. 

Ba YLEY,  HoLKOYO,  and  LiTTLEDALE,  Js.,  Concurred* 


Rule  dischaiiged  with  costs. 
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Tbimlet  and  others,  Aaugnees  of  Thomas  Dornford^ 
a  Bankrupt,  v.  UwiNS. 

A  fuurml        This  was  an  action  for  monej  kad  and  reecMd,  to  wImIi 
deftadaDt'B  in-  ^^  defendant  pleaded  the  general  issue.    At  the  triri  befora 

teaUoB  to  db-  Bmiey,  J.  at  the  sittings  in  London  after  last  Mickadmat 

note  tne  oan^  7  •     •  i»  •      ■ 

rupiey  in  ao     terns,  it  appeared  that  a  commission  of  bankruptcy  ^ganat 

"S^^Sfr    J^nM^  ^w  «8»^  ^»^«  ^  ^f  February,  1996.    tfca 

baoknmt,  is      defendant  had  given  a  general  notice  of  his  intention  to  dis- 

!!!Sd!!^6'a4,   P^^  ''  ^  bankruptcy/'  and  die  plaintiffs  having  feibd  in 

c.  16, 8.  90.      proving  an  act  of  bankruptcy,  the  learned  juc^e  directed  a 

nonsuit.    In  Hilary  term  a  rule  fdsi  for  a  new  triid  was 

granted,  on  the  ground  that  the  notice  of  the  defendant's 

intention  to  dispute  the  bankruptcy  was  too  general,  and 

tbereibre  that  the  plaintiflfs  were  not  bound  to  give  the 

evidence  required  to  support  their  title  to  sue  as  assignees. . 

Marryait  shewed  cause  agunst  the  rule,  and  Skarkit, 
A.  G.  was  beard  in  support  of  it. 

Lord  Tbktbrden,  C.  J. — I  am  of  opinion  that  the 
notice  of  disputing  the  bankruptcy  given  in  this  case  was 
tao  general.  By  the  statute  6  Geo.  4,  c.  16,  s.  go«  it  is 
enacted,  **  that  in  any  action  by  or  against  any  assignee,  8u:» 
no  pfoof  shall  be  required  at  the  trial  of  the  petitioRing 
creditor's  debt  or  debts,  or  of  the  trading  or  act  or  acts  of 
bankruptcy  respectively,  unless  the  other  party  in  such 
action  shall,  if  defendant  at  or  before  pleading,  and  if  the 
plaintiff  before  issue  joined,  give  notice  in  writing  to  such 
assignee,  &c.  that  he  intends  to  dispute  $ome  and  wkkh  of 
such  matters**  Now  bankruptcy  comprises  three  distinct 
matters,  namely,  the  trading,  the  petitioning  creditor's  dd>t, 
and  the  act  of  bankruptcy.  These  three  things  are  neces- 
sary to  constitute  a  bankrupt,  and  the  statute  requires  no 
proof  of  the  bankruptcy  to  be  given  unless  the  party  in* 
tending  to  dispute  it  gives  a  notice  that  he  intends  to  dis- 
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pute  fiome  and  which  of  such  matters.  So  that  it  is  quite 
inaDifest  this  notice  is  too  general.  The  rule  for  a  new  trial 
must  therefore  be  made  absolute,  but  it  is  reasonable  that 
the  defendant  should  be  at  liberty  to  plead  de  novo^  and 
bufW  al|^o|lportll■iiy^^f  delivenog  a  freth  notice.  . 

.  Baylby,  J* — The  notice  should  specify  wh«t  part  of  .the 
pfOC^odinga  in  bilnkniptey  the  defendant  intends  to  dispute. 
In  fhis  c$iBfi,  if  the  defendant  had  given  notice  of  Ins  intett- 
ti^  to  dispute  the  act  of  bankroptcy,  itwould-  hav49  been 
aiiflM8pt,.|bat  being  the  point  intended  to  be  raised. 

HovitOY|>4nd  LiTTLBDALE,  Js.  concorred. 
•.  .    .    {  '.'•'■»• 

9ule  absolute  for  a  new  trial,  with  liberty  to  the  de-^ 
ftuflaiit  to  plead  de  novo,  and  give  fresh  notice  (a). 

'     ^     (a)  Vide  Archbold's  B.  L.  IS,  15,  57,  «61,  967. 


Tanner  v.  Smart.  Satyrday,  mk 

A  HrS  was  an  action  of  assumpsit  on  a  promissory  note.  On  issue  taken 

dated  the  IQth  January,  1816,  payable  on  the  30th  of  No-  l^^^^^j^ 

vember  then  next.     The  declaration  was  of  Hilary  term,  accrevU  infra 

1826.     The  defendant  pleaded  actio  non  accrevit  infra  sex^^^^^^^^'^"^ 

annos;  and  issue  thereon.     At  the  trial  before  Lord  Ten-  sumpsit,  it  was 

terden,  C.J.  at  the  sittings  in  London  after  last  Michael  ma  s^^^f^^^^ntudd 

term,  it  appeared  in  evidence,  that  in  1818  the  note  was  within  six 

■        n     /  .  •  ,  •  '  years,  on  being 

presented  to  the  defendant,  and  ni  reply  to  a  demand  of  applied  to  for 

payment,  he  said,  "  I  cannot  pay  the  debt  at  present,  but  I  ^anmiTVthe 

v^itl  pay  it  as  soon  as  I  can.".    No  evidence  was  offered  debtat present, 

that  the  defendant  had  ever  since  been  possessed  of  means  -^^^  ^^^  ^\ 

of  paying  the   note.      ^The   Lord  Chief  Justice   was  of  ca"-*-THe*<^> 

op!nior^'that  the  promise  proved,  being  only  conditional,  it  not  a  sufficient 

was  incumbent  on  the  plaintiff  to  prove  that  the  defendant  acknowledg- 
*^  "^  .  .  ^  ^ment  to  cake 

the  case  out  of  the  statute  of  limitations,  without  proof  on  the  part  of  the  plaintiff  of 
the  defendant's  abili  ty  t o  pay . 

VOL.  IX.  GO 
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1897.        was  of  ability  to  pay  since  the  promise  ;  but  entertatniilg 
Tanner      ^^^^^  upon  the  point,  he  allowed  the  plaintiif  to  take  a 
V.  verdict,  with  liberty  to  the  defendant  to  move  for  a  new  trial 

MART.  |.^^  ^^^  purpose  of  raising  the  question,  whether  the  acknow- 
ledgment proved  was  sufficient  to  take  the  case  out  of  the 
statute  of  limitations,  without  proof  of  the  defendant's 
ability  to  pay.  In  Hilary  term  last  a  rule  nisi  was  granted 
accordingly,  and 

Scarlett,  A,  G.  and  D.  jF.  Joftes,  now  shewed  cause,  and 
contended  that  according  to  decided  cases,  the  acknow- 
ledgment proved  at  the  trial,  amounting  as  it  did  to  an  ad- 
mission that  the  debt  was  due  and  unsatisfied,  was  suf- 
ficient to  take  the  case  out  of  the  statute.  They  relied 
mainly  upon  Leaper  v.  Tatton  (a),  which  was  an  action  of 
assumpsit  against  the  defendant,  as  acceptor  of  a  bill  of 
exchange,  and  upon  an  account  stated.  It  was  proved  that 
the  defendant  acknowledged  his  acceptance,  and  that  he 
had  been  liable,  but  said '  that  he  was  not  liable  then,  be- 
cause the  bill  was  out  of  date,  and  that  he  could  not  pay  it, 
as  it  was  not  in  his  power.  This  was  held  sufficient  to 
take  the  case  out  of  the  statute. 

JP.  Pollock,  contr^,  contended  that  the  acknowledgment 
only  amounted  to  a  conditional  promise,  which,  according 
to  modern  decisions,  would  not  take  the  case  out  of  the 
statute  without  proof  on  the  part  of  the  plaintiff  that  the 
defendant  was  of  ability  to  pay  since  the  acknowledgment* 
This  proof  did  not  lie  upon  the  defendant,  because  he  could 
not  be  called  upon  to  prove  a  negative. 

Lord  Tenterden,  C.  J. — ^This  is  a  question  of  con- 
siderable importance.  As  at  present  advised,  we  all  think 
that  some  proof  ought  to  have  been  given  by  the  plaintiff  of 
the  defendant's  ability  to  pay,  but  we  shall  take  time  to 
consider  of  our  judgment. 

(a)  16  East;  420. 
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The  case  was  argued  on  Wedfiesday,  the  23d  instant. 

Cur  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Tentebden,  C.  J. — The  question  in  this  case 
was,  whether  an  acknowledgment^  which  implied  diat  the 
debt  for  which  the  action  was  brought  had  not  been  paid, 
was  an  answer  to  the  statute  of  limitations.  The  action 
was  in  assumpsit.  Issue  was  joined  upon  the  statute,  an4 
the  acknowledgment  proved  was  ''  I  cannot  pay  the  debt  at 
present,  but  I  will  pay  it  as  soon  as  I  can."  The  poin^ 
(berrfore,  is,  whether  this  is  such  an  acknowledgment  as, 
widiout  proof  of  any  ability  on  the  part  of  the  defendant, 
takes  the  case  out  of  the  statute.  There  are,  undoubtedly, 
authorities  that  the  statute  is  founded  on  the  presumption 
of  payment,  but  that  whatever  repels  that  presumption  is  an 
answer  to  the  statute,  and  that  any  acknowledgment  which 
repels  that  presumption  is,  in  legal  effect,  a  promise  to  pay 
the  debt,  and  that  though  such  an  acknowledgment  is  ac- 
companied with  only  a  conditional  promise,  or  even  a 
l-efusal  to  pay,  the  law  considers  the  condition  or  refusal 
void,  and  treats  the  acknowledgment  of  itself  as  an  uncondi- 
tional answer  to  the  statute ;  and  if  these  authorities  be  un- 
questionable, the  verdict  which  has  been  given  for  the 
plaintiff  ought  to  stand,  and  the  rule  for  a  new  trial  ought 
to  be  discharged.  I  refer  to  the  cases  of  Yea  v.  Fouraker  (a), 
Lloyd  V.  Maund  (6),  Bryan  v.  Horseman  (c),  Leaper  v. 
TaUon{d),  Dowthwaite  v.  TibbtU  (e),  Frost  v.  Bengough(f), 
Rowcroft  V.  Lomas(g),  Swan  v.  SeweU{h),  and  Mountste" 
pben  V.  Brooke  (f ).    But  if  there  are  conflicting  authorities 

(fl)  2  Burr.  1099.  (/)  8  J.   B.  Moore,  180;    1 

\b)  3  T.  R.  706.  Bing.  266. 

(c)  5  £sp.  81 ;  4  East,  $99;  1  (g)  4  M.  &  S.  457. 
Smith,  125.  {h)  2  B.  &  A.  759. 

(d)  16  East,  420.  (0  3  B.  &  A.  141. 
(«)  5  M.  &  S.  75. 
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upon  the  point,  if  the  principles  upon  which  the  authorities 
I  have  mentioned  are  founded  appear  to  be  doubtful,  and 
the  opposite  authorities  more  consonant  to  legal  rules,  we 
ought  at  least  to  grant  a  new  trial,  that  the  opportunity  may 
be  afforded  of  having  the  decision  of  a  Court  of  error  upon 
the  point,  and  that  for  the  future  we  may  have  a  correct 
standard  by  which  to  act.  The  statute  of  limitations  directs 
that  all  actions  of  trespass  quart  clausumf regit,  all  actions 
of  trespass,  detinue,  trover,  or  replevin  for  goods,  all  actions 
of  account  and  on  the  case,  other  than  actions  concerning 
trade  between  merchants,  and  all  actions  x)f  debt  grounded 
on  any  lending  or  contract,  without  specialty,  shall  be  com- 
menced and  sued  (with  an  exception  of  actions  for  slander) 
within  six  years  next  after  the  cause  of  action  or  suit,  and 
not  afterwards.  Though  this  statute  puts  all  these  actions 
upoii  the  same  footing,  it  is  only  in  actions  of  assumpsit 
that  an  acknowledgment  has  been  held  an  answer;  and 
when,  in  the  case  of  Hurst  v.  Parker  (a),  it  was  decided  to 
be  inapplicable  to  actions  of  trespass.  Lord  Ellenborough 
gave  what  appears  to  be  the  true  reason,  that  in  assumpsit 
''  an  acknowledgment  of  the  debt  is  evidence  of  a  fresh 
promise,"  and  that  promise  is  considered  as  one  of  the  pro- 
mises laid  in  the  declaration,  and  one  of  the  causes  of  action 
which  the  declaration  states.  If  an  acknowledgment  have 
the  effect  which  the  cases  in  the  plaintiff's  favour  attribute 
to  it,  one  should  have  expected  that  the  replication  to  a 
plea  of  the  statute  would  have  pleaded  the  acknowledgment 
in  terms,  and  relied  upon  it  as  a  bar  to  the  statute,  whereas 
the  constant  replication  ever  since  the  statute  to  let  in  evi- 
dence of  an  acknowledgment  is,  that  the  causes  of  action 
accrued  (or  that  the  defendant  made  the  promise  in  the 
declaration)  within  six  years,  and  the  only  principle  upon 
which  it  can  be  held  to  be  an  answer  to  the  statute  is  this, 
that  an  acknowledgment  is  evidence  of  a  new  promise,  and 
as  such  constitutes  a  new  cause  of  action,  and  supports 
and  establishes  the  promises  which  the  declaration  states. 
(a)  1  B.  &  A.  92;  2  Chit.  Rep.  249. 


£AST£R  TERm/vIII  G£0.  IV.  663 

Upon  this  principle,  whenever  the  acknowledgment  supports         1827. 
any  of  the  promises  in  the  declaration,  the  plaintiff  succeeds. 
When  it  does  not  support  them,  (though   it   may  shew 
clearly  that  the  debt  never  has  been  paid,  but  is  still  a  sub- 
sisting debt,)  the  plaintiff  fails.     In  one  of  the  earliest  and 
leading  cases  upon  the  statute,  Heylin  v.  Hasting  (a),  in  as- 
sumpsit by  an  executor  for  goods  sold  by  his  testator,  the 
defendant  pleaded  the  statute,  and  the  plaintiff  proved  that 
within  six  years  the  defendant  had  said,  **  If  you  can  prove 
your  debt  I  will  pay  it.''    The  debt  had  been  contracted 
about  six  years  when  this  occurred,  and  whether  this  evi- 
dence would  prove  the  issue  for  the  plaintiff,  Holt,  C.J. 
doubted.     Oh  motion  in  Court  it  was  agreed  by  the  whole 
bench,  that  if  six  years  elapse  after  a  debt  is  contracted, 
and  then  the  debtor  acknowledges  the  debt  and  promises  to 
pay,  evidence  of  such  a  promise  and  acknowledgment  is 
good  to  maintain  an  action ;   but  they  doubted  whether 
such  evidence  would  support  an  action  upon  the  first  con- 
tract, and  whether  the  plaintiff  should  not  have  declared 
specialty  upon  the  conditional  promise;  and  Rokebt/,  J. 
thought  that  an  acknowledgment  in  such  case  without  a 
promise  would  not  bind;  but  Holt,  C.  J.  thought  it  would, 
and  said  it  had  been  often  so  held,  though  the  contrary  had 
also  been  held.     Afterwards  Holt,  C.  J.  talked  the  point 
over  with  ten  judges  at  Serjeants*  Inn,  including  the  King^s 
Bench  judges,  and  they  agreed  upon  consideration,  that 
this  promise,  after  six  years  elapsed,  was  sufficient  evidence 
to  maintain  the  declaration,  for  the  defendant  expressly 
promises  payment  on  proof  of  the  debt,  which  proof  may 
be  made  in  the  said  action.     They  all  agreed  also,  that  if  a 
man  acknowledged  a  debt  after  six  years,  it  was  good  evi-. 
dence  of  an  assumpsit,  upon  non  assumpsit  infra  sex  annos 
pleaded,  for  the  jury  to  find  a  verdict  for  the  plaintiff,  but  it 
is  not  a  matter  npon  which,  if  found  specially,  the  Court 
could  give  judgment  for  the  plaintiff,  and  the  reason  for 
this  is,  because  the  jury  must  draw  the  conclusion  from 
(a)  Com.  54 ;  Ld.  Raym.  389, 42 1 ;  Saik.  29 ;  5  Mod.  425 ;  6  Mod.  309. 
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evidence,  not  the  Court.  Lord  Raymond  and  Salkeld,  in 
their  reports  of  the  same  case,  both  state  that  the  judges 
thought  that  a  general  indebitatus  assumpsit  might  be  well 
maintained,  because  the  defendant  had  waived  the  benefit 
of  the  statute ;  but  as  the  pleadings  do  not  appear  to  have 
been  calculated  to  raise  the  question  of  waiver,  and  as 
neither  of  the  reports  in  the  5th  and  6th  of  Modern  Reports 
notice  this  point,  we  have  cited  the  case  from  Comj/n^s 
Reports,  because  that  report  appeared  to  accord  best  with 
legal  principles.  In  Green  v.  Crane  (a),  in  assumpsit  by  an 
executor,  upon  promises  to  his  testator,  and  fwn  assumpsit 
infra  sex  annos  pleaded,  the  plaintiff  proved  that  within  six 
years  the  defendant  owned  the  debt,  and  promised  payment, 
but  the  acknowledgment  and  promise  were  made,  not  in 
the  testator's  lifetime,  but  after  his  death,  and  whether  that 
evidence  could  maintain  the  issue  was  the  question  ;  and 
after  the  case  had  been  stirred  twice,  and  the  Court  had 
taken  further  time  to  advise,  Holtj  C.  J.  delivered  the  reso- 
lution of  the  Court,  that  they  were  all  of  opinion  that  the 
action  could  not  be  maintained,  the  promise  being  made  to 
the  executor,  and  so  out  of  the  issue.  In  Sarrell  v.  Wine  {h) 
the  facts  were  exactly  similar  to  those  in  Green  v.  Crane^ 
and  the  Court  acted  upon  that  decision.  In  Wardy. 
Hunter  (c)  there  was  a  similar  determination.  In  Manton 
V.  Scuhhorpe  {d)  the  same  point  occurred  again  in  the 
King's  Bench,  and  they  decided  accordingly,  that  the  ac- 
knowledgbient  to  the  executor  was  not  evidence  upon  pro- 
mises to  the  testator,  and  a  nonsuit  was  entered.  In  Pit- 
tarn  V.  Forster  (e),  in  an  action  against  Forster  and  Narris 
and  wife,  upon  promises  made  by  Forster  and  the  wife 
dum  sola,  the  defendants  pleaded  the  statute,  that  the  cause 
of  action  did  not  accrue  within  six  years.  Issue  was  taken 
thereupon,  and  the  plaintiff  proved  an  acknowledgment  by 

(a)  2  Ld.  Raym.  1101 ;  6  Mod.  (d)  Trinity,  1818. 

309;  Salk.  28;  11  Mod.  37.  (e)  Ante,  vol.  ii<  363;    1  D.  & 

(b)  3  East,  409.  C.  248. 

(c)  6  Taunt.  210. 
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Forster  after  the  marriage  of  Norris  and  wife ;  and  whether  I827. 
that  supported  the  issue  and  entitled  the  plaintiff  to.  a  ver- 
dict was  the  question ;  and  upon  argument,  the  Court  was 
clear  it  did  not,  for  the  issue  was  whether  there  was  any 
such  promise  within  six  years  as  the  declaration  stated, 
namely,  a  promise  whilst  the  wife  was  sole ;  and  a  promise 
after  the  wife  was  married  was  not  within  that  issue.  All 
these  cases  proceed  upon  the  principle  that,  under  the 
ordinary  issue  on  the  statute  of  limitations,  an  acknowledg- 
ment is  only  evidence  of  a  promise  to  pay,  and  unless  it  is 
conformable  to  and  maintains  the  promises  in  the  declara- 
tion, though  it  may  shew  to  demonstration  that  the  debt 
has  never  been  paid  and  is  still  subsisting,  it  has  no  effect. 
The  question  then  comes  to  this,  is  there  any  promise  in 
this  case  which  will  support  the  promises  in  the  declara- 
tion ?  The  promises  in  the  declaration  are  absolute  and 
unconditional  to  pay,  when  thereunto  afterwards  requested. 
The  promise  proved  here  was,  '*  I  will  pay  as  soon  as  I 
can,"  and  there  was  no  evidence  of  ability  to  pay,  so  as  to 
raise  that  which  in  its  terms  was  a  qualified  promise  into 
one  that  was  absolute  and  unconditional.  Had  it  been  in 
terms  what  it  is  in  substance, ''  prove  that  I  am  able  to  pay, 
and  then  I  will  pay/'  it  would  have  been  what  the  promise 
was  taken  to  be  in  Haylin  v.  Hasting,  a  conditional  pro- 
mise, and  when  the  proof  of  ability  should  have  been  given, 
but  not  before,  an  absolute  one.  Upon  a  general  acknow- 
ledgment, where  nothing  is  said  to  prevent  it,  a  general  pro- 
mise to  pay  may  and  ought  to  be  implied,  but  where  the 
party  guards  his  acknowledgment  and  accompanies  it  with 
an  express  declaration  to  prevent  any  such  implication,  why 
shall  not  the  rule  *'  expressumfacU  cessare  taciturn,''  ^PPh  ? 
In  Bicknell  v.  Keppell{a),  where  the  question  was,  whether 
the  case  was  taken  out  of  the  statute  by  a  letter,  in  which 
the  defendant  referred  the  plaintiff  to  his  solicitors  and 
said,  **  they  are  in  possession  of  my  determination  and 
ability/'  Mansfield,  C.  J.  seemed  to  think  the  defendant's 
(a)  1  N.  R.  20 ;  see  M^Culhch  v.  Dawes,  ante,  40. 
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1827.  ability  would  come  in  issue  upon  the  trial,  and  that  the  so- 
licitors might  be  examined  as  to  the  defendant's  ability  as 
well  as  to  the  determination  he  had  communicated  to  them ; 
and  in  the  late  case  of  A'Court  v.  Cross  (a),  where  the  de- 
fendant said,  **  1  know  I  do  owe  the  money,  but  the  bill  I 
gave  is  upon  a  three-penny  stamp,  and  I  will  never  pay  it," 
Gaselee,  J.  thought  this  acknowledgment  did  not  amount 
to  a  promise  to  pay,  or  take  the  case  out  of  the  statute,  and 
the  G)urt  upon  argument  on  both  sides  were  of  opinion 
that  he  was  right,  and  that  where  the  defendant  distinctly 
and  expressly  declared  that  he  would  not  pay,  a  promise 
could  not  be  raised  by  implication  that  he  would.  Upon 
legal  principles,  therefore,  it  appears  to  us  that  this  decision 
was  right,  and  that  in  this  case  the  rule  for  a  new  trial 
ought  to  be  made  absolute. 

Rule  absolute  for  a  new  trial. 

(a)  S  Bing.  329. 


Saiurday,26th  RaWSTHORN  V.  ARNOLD. 

Where  an         l^Y  an  order  of  nisi  prius  this  cause  and  all  matters  in  dif- 

award  was        ference  were  referred  to  an  arbitrator,  who  made  his  award 
sought  to  be  '  .     . 

setasideoDthe  on  the  28th  of  December  last,  and  directed  a  verdict  to  be 
^e^arbitrator    ^^'^^''^^  ^^^  ^^^  defendant,  the  order  of  nisi  prius  having 
had  not  deter-  previously  been  made  a  rule  of  Court.     On  a  former  day 
mined  all  mat-  ...  ...  •      •      i   ^  •  •  t      i 

ters  in  dif-        ^^  ^his  term  a  rule  nisi  was  obtamed  for  setting  aside  the 

ference :—        award  on  the  ground  that  the  arbitrator  had  not  determined 
Held,  that  if  .     °.  .  . 

the  affidavit      all  matters  in  difference.     The  rule  did  not  specify  particu- 

rale^lsi  dlsl^*  larly  those  matters  pursuant  to  the  general  rule  of  Court  of 
closes  the  ob-    Easier  term,  2  Geo.  4  (ft),  but  the  affidavit  in  support  of 
a^wai^"*it?sa^  ^^^  motion  set  forth  certain  alleged  causes  of  difference  be- 
sufficient  com- 
pliance with  (6)  2  B.  &  A.  539. 
the  rule  E.  T. 
2  G.  4. 

A  motion  to  set  aside  an  award  made  under  an  order  of  uisi  prius,  must  be  made  within 
the  time  allowed  for  moving  for  a  new  trial,  unless  a  sufficient  reason  is  shewn  for  the  delay. 
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tween  the   parties^   which    were   not   mentioned 
award. 


567 


in 


the 


1B87. 


Cross,  Seijt.  now  shewed  cause,  and  contendedy  first,  that 
the  rule  for  setting  aside  the  award  should  have  set  forth 
those  matters  in  difference  which  it  was  alleged  that  the 
arbitrator  had  omitted  to  determine,  and,  secondly,  that  the 
motion  to  set  aside  the  award  came  too  late,  the  award 
having  been  made  in  December y  and  the  judgment  having 
been  entered  up  early  in  Jatmary,  so  that  the  application 
should  have  been  made  in  Hilary  term. 

Scarlett,  A.  G.  contr^.  First,  the  affidavit  annexed  to 
the  rule  nisi,  stating  the  grounds  of  objection  to  the  award> 
is  a  sufficient  compliance  with  the  general  rule  of  Easter 
term,  2  Geo*  4.  Secondly,  as  this  was  not  a  reference 
under  the  statute  9  and  10  Wit.  3,  c.  15j  the  plaintiff  was 
not  bound  to  move  the  Court  to  set  aside  the  award  before 
the  end  of  the  term  next  after  the  award  was  made  and 
published;  but  non  constat  that  the  plaintiff  had  notice  of 
the  award  time  enough  to  apply  to  set  it  aside  in  Hilary 
term,  which  the  defendant  was  bound  to  shew  by  affidavit. 

Lord  Tenteeden,  C.  J. — With  respect  to  the  prelimi- 
nary objection,  I  am  of  opinion  that  the  rule,  coupled  with 
the  affidavit,  sufficiently  explains  the  grounds  of  objection 
made  to  the  award.  But  as  to  the  objection  that  the  ap- 
plication is  made  too  late,  I  think  it  was  not  necessary  for 
the  defendant  to  shew  the  time  when  the  plaintiff  had  notice 
of  the  award.  When  a  party  makes  an  application  to  the 
Court  after  the  time  generally  allowed  for  that  purpose,  it 
is  incumbent  on  him  to  shew  a  sufficient  excuse  for  the  de- 
lay. It  appears  to  me,  therefore,  that  it  lay  on  the  plaintiff 
to  shew  that  he  had  not  timely  notice  of  the  award  so  as 
to  enable  him  to  move  in  Hilary  term.  There  is  no  doubt 
that  the  reference  in  this  case,  being  by  a  rule  of  Court 
made  in  a  cause,  is  not  within  the  statute  of  William;  but 


RAwsTjioim 
Arnold^ 


558  CASES  IN  THE  ICiNo's  BENCH, 

1827.        then  the  party  seeking  to  dbtiurb  the  award  should  have 
^^^'^^'^      made  his  application  within  the  period  allowed  by  the  prac- 
9.  tice  of  the  Court  on  moving  for  a  new  trial,  although  the 

Arhold.  Court  might  not  insist  rigidly  upon  a  compliance  with  that 
rule,  if  any  sufficient  grounds  were  stated  for  asking  indul- 
gence. 

Bayley,  Holkoyd  and  Littledale,  Js.  concurred. 

Rule  discharged  with  costs. 


Tuetday^  Bebry  V.  Adamson,  Gent,  one,  &c, 

22d  May. 
InanactioDfor  X  HIS  was  an  action  on  the  case  for  maliciously  and  with- 
inwung^an/ im-  ^"^  probable  cause  arresting  the  plaintiff  and  causing  him  to 
prisoning  the    be  kept  in  prison  until  he  gave  bail.  The  defendant  pleaded 
he  gave  bail,  it  not  guilty.    At  the  trial  before  Lord  Tenterden^d.^^t 

was  proved  ^^  Middlesex  sittings  after  last  Michaelmas  term,  it  ap- 
that  in  conse-  ,  °  '         r 

quence  of  a  peared  in  evidence  that  on  the  *29th  October ^  1625,  the  de- 
sent,  the  d^-  '^"^^"t  sued  out  an  attachment  of  privilege  against  the 
tiff  voluntarily  plaintiff,  indorsed  for  bail  to  the  amount  of  90/.  and  up- 
bailiflTs  hoase  ^^^ds.  Instead  of  actually  arresting  the  plaintiff  the  sheriff's 

andeaveabail-  officer  sent  his  assistant  without  the  warrant,  with  a  verbal 

bond:— Held,  .        ,  .     .^  ,       ,      •     i 

that  this  was    message  to  the  plamtiff  that  he  had  a  writ  agamst  him,  and 

not  an  arrest    requested  that  he  would  fix  a  time  for  attending  at  the  lock- 

and  impnson-        *  ,  ,  ,       •  .         ® 

ment  to  sus-     up  house  and  giving  a  bail-bond.   The  plaintiff  accordingly 

on"thTcMe°"  ^*®^  *  *™®'  attended  at  Ae  house  of  the  sheriff's  officer 

against  the  on-  with  two  bondsmen,  and  executed  a  bail-bond.    The  ori- 

althoi^h  the '  gi^al  cause  of  action  was  referred  to  arbitration,  and  an 

latter  had  no    award  was  made  in  favour  of  the  present  plaintiff.     On  the 

cause  of  ,  *^  *^ 

action.  p&rt  of  the  defendant  it  was  contended  that  there  was  no 

arrest  here  proved  to  sustain  the  allegation  in  the  declara- 
tion of  an  actual  arrest,  and  Arrowsmith  v.  Le  Mesurier  (a) 
was  relied  upon  as  an  authority  in  point.     The  Lord  Chief 

(<i)  2  New  Rep.  211;  2  Saund.  59  a. 
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Jostice  Was  of  opinion  that  no  arrest  had  been  made  out  to 
sustain  this  action  and  directed  a  nonsuit.  Brougham  in 
Hilary  term  had  obtained  a  rule  nisi  for  setting  the  nonsuit 
aside,  and 

Scarlett,  A.  G.  and  I>«  F,  Joms  now  shewed  cause. 
The  declaration  complains  that  the  defendant  had  mali- 
cioasly  Arrested  and  held  the  {>laintiflf  to  bail.  Now  merely 
proving  that  the  plaintiff  was  held  to  bail,  is  not  sufficient 
to  sustain  this  allegation.  It  was  necessary  to  prove  an 
actual  arrest  as  well  as  a  holding  to  bail.  All  the  evidence 
went  to  negative  the  faet  of  an  arrest.  The  defendant  not 
wishing  to  have  the  plaintiff  arrested,  delivered  the  warrant  to 
the  officer  on  a  Saturday  night,  and  expressly  told  him  not 
to  arrest  the  plaintiff,  because  it  would  be  inconvenient  for 
him  to  lie  in  prison  until  the  Monday  following.  The 
officer  accordingly  sends  the  plaintiff  wbrd  that  he  has  got 
a  writ  against  him  and  requests  that  he  will  come  on  Mon^ 
day  and  give  bail.  The  plaintiff,  without  even  seeing  the 
warrant,  voluntarily  comes  on  the  Monday  and  puts  in  bail. 
Now  this  cannot  be  considered  a&  an  arrest,  there  having 
been  no  restraint  whatever  upon  the  plaintiff's  person. 
Suppose  the  plaiiiltiff,  instead  of  coming  on  the  Monday 
and  putting  in  bail,  had  absconded  or  concealed  himself, 
could  it  be  contended  that  the  sheriff  would  be  liable  to  an 
action  for  an  escape  i  If  not^  then  there  was  no  arrest 
It  may  be  true  that  a  man  may  be  virtually  arrested,  al- 
though the  officer  does  not  lay  hands  upon  him,  as  where 
the  officer  desires  the  man  not  to  leave  the  room,  or  locks 
a  door  upon  him,  bnt  there  must  be  either  a  corporal  touch 
or  a  capacity  in  the  officer  to  arrest,  and  a  submission  by 
the  party  to  restraint  upon  his  liberty.  The  cases  of  Homer 
V.  Battyn  (a),  and  Arrowsmith  v.  Lc  Mesurier,  are  autho^ 
rities  in  point.  At  the  utmost  this  was  a  metaphysical 
arrest. 

(a)  Bdl.  N.  P.  62. 
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1827.  Brougham  and  Chitty,  in  support  of  the  ruk.      The 

plaintiff  having  submitted  to  the  process  of  the  law  and 
given  a  bail-bond,  that  is  in  law  an  arrest.  Suppose  when 
the  plaintiff  went  to  the  lock-up  house,  in  consequence  of 
the  message  sent  to  him,  he  had  refused  to  execute  a  bail- 
bond^  it  is  clear  that  then  he  was  in  the  custody  of  the  law, 
and  iher  sheriff  would  have  been  liable  to  an  action  for 
an  escape,  if  he  had  been  allowed  to  depart*  His  volun- 
tarily going  to  the  lock-up  house,  in  consequence  of  the 
message  from  the  sheriff's  officer,  was  a  submission  to  pro- 
cess, and  would  therefore  be  an  arrest  in  point  of  law.  In 
Homer  v.  Battyn  it  was  said,  that  if  a  bailiff,  having  process 
against  one,  says  to  him  when  he  is  on  horseback  or  in  a 
coach^  ''  you  are  my  prisoner,  I  have  a  writ  against  you,'' 
upon  which  he  submits,  turns  back,  or  goes  with  him, 
though  the  bailiff  never  touched  him,  yet  it  is  an  arrest,  be- 
cause he  submitted  to  the  process.  So  here  the  plaintiff, 
by  giving  the  bail-bond,  submitted  to  the  process,  and  that 
is  an  arrest.  Having  given  bail,  the  sheriff  would  be  bound 
to  return  cepi  corpus^  and  if  he  afterwards  allowed  him  to 
escape,  not  only  the  sheriff,  but  the  party  who  caused  the 
process  to  be  sued  out,  would  be  estopped  from  saying  that 
the  plaintiff  had  not  been  arrested.  By  giving  bail  the 
plaintiff  was  virtually  in  custody.  Norton  v.  Moseley{a). 
The  case  of  Arrowsmith  v.  Le  Mesurier  is  not  at  all  in 
point,  for  that  was  only  the  case  of  a  summons  to  go  before 
a  magistrate.  The  sheriff  here  is  the  obligee  to  the  bail- 
bond,  which  necessarily  supposes  an  arrest. 

Lord  Tenterdeic,  C.  J. — This  was  an  action  for  ar- 
resting and  keeping  the  plaintiff  in  prison.  Now  has  he 
actually  or  constructively  been  arrested  and  kept  in  prison  ? 
The  case  of  Arrowsmith  v.  Le  Mesurier  is  a  decisive  au- 
diority  to  shew  that  he  has  not,  and  that  case  was  much 
more  favourable  to  the  argument  in  support  of  a  construc- 
tive arrest  than  this.  There  a  constable  went  with  a  war- 
(a)  Anltf  107 ;    6  B.  &  C:  106. 


BVRBT 


£AST£R  T£RM^  VIII  GEO.  IV.  56 

rant,  which  had  beeu  granted  by  a  magistrate  for  appre-  18^. 
bending  the  plaintiff  upon  a  charge  of  conspiracy,  and 
shewed  the  warrant  to  the  plaintiff.  After  conversing  some  "'v' 
time  with  the  constable,  the  plaintiff  desired  to  have  a  copy  Aoamsok. 
of  the  warrant,  which  the  constable  permitted  him  to  take, 
after  which  the  plaintiff  attended  the  constable  to  the  magis- 
trate, and  after  being  examined  upon  the  subject  of  the 
charge,  he  was  dismissed,  and  Sir  James  Mansfield,  C.  J. 
said  "  I  can  suppose  that  an  arrest  may  take  place  without 
an  actual  touch,  as  if  a  man  be  locked  up  in  a  room,  'but 
here  the  plaintiff  went  voluntarily  before  a  magistrate. 
The  warrant  was  made  no  other  use  of  than  as  a  summons. 
The  constable  brought  a  warrant,  but  did  not  arrest  the 
plaintiff.  How  can  a  man's  walking  freely  to  a  magistrate 
prove  him  to  be  arrested  ?"  Here  the  bailiff's  follower  did 
not  even  take  the  warrant  with  him,  but  merely  went  to  the 
plaintiff,  told  him  that  there  was  a  writ  in  the  sheriff's 
oflBce  against  him,  and  desired  him  to  appoint  a  day  to 
come  and  put  in  bail.  He  does  appoint  a  day  and  comes 
accordingly.  I  cannot,  however,  consider  that  as  an  arrest 
and  imprisonment  according  to  the  authority  of  the  case 
cited.  It  is  not  necessary  to  decide  whether  an  action 
could  be  maintained  against  the  sheriff,  if  after  the  officer 
had  told  the  plaintiff  to  come  and  put  in  bail  he  had  refused 
to  come.  As  between  these  parties  it  is  sufficient  to  decide 
that  there  was  no  arrest  and  imprisonment. 

Bayley,  Holroyd  and  Littledale,  Js.  were  of  the 
same  opinion. 

Rule  discharged  (a), 

(a)  Vide  Williams  ▼.  Jones,  Cas.  temp.  Hard.  301 ;  and  Gamer  v. 
Sparks,  i  Still.  79. 
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Tuesdau  RoPER  V.  CoOMBB0. 

-         y-      1  HIS  was  an  action  of  assumpsit  for  money  had  and  re- 
By  an  agrte-  . 

ment  between  ceived,  with  the  common  counts.  Plea,  the  general  issue. 
^/3°i«^of°"    A'  ^^^  t"al  before  Lord  Tenterden,  C.  J.  at  the  Middlesex 

March,  the       sittings  after  last  Michaelmas  term,  the  case  was  this : — On 

loriDer  Bflrreed 

to  grant  a        the  3 1  st  of  March,  1 826,  the  defendant  entered  into  an  agree- 

lease  to  the       mguj  ^q  grant  to  the  plaintiff  a  lease  of  a  public-house  for  a 

public-house     term  of  twenty-one  years,  to  commence  from  the  29th  of 

SI  vearT'to  ^^  iSep^emJer  then  next  ensuing,  at  the  annual  rent  of  .£60,  in 

run  from  the     consideration  of  ^1,000,  of  which  c£lO  was  paid  down  by 

ber  then  neiT'  ^^^  plaintiff.   The  sum  of  .£90  was  to  be  paid  on  the  Idth  of 

inconsidera-  April  1826,  and  the  residue  of  the  money  when  the  plain- 
tionof£1000,    .£    ,      .      !  .  ^   ,  .  rw^  r /. 

of  which  £10   tin  obtained  possession  of  the  premises.    The  sum  of  ±90 

Ttd  '™1d^^'  ^as  not  paid  on  the  ISth  of  April,  and  on  the  20th  of  the 
down,  £90  same  month  the  plaintiff  called  upon  the  defendant  to  shew 
on'the  l3t^*of  ^*''®  ^°  *^®  premises.  Instead  of  this  the  defendant  insisted 
April,  and  the  upon  being  paid  the  ^90,  and  notified  to  the  plaintiff  that 
having  posses-  ^^  ^^^  "^^  bound  to  grant  the  lease  or  shew  a  title  until  the 

sion  of  the        ggth  of  September.  Upon  this  the  plaintiff  gave  notice  td  the 

premises.    B.  ^  r  r  & 

being  re-  defendant  that  he  would  rescind  the  contract,  and  called  for 

SSifgo^cffied  ^^^  repayment  of  the  c£lO  he  had  deposited,  which  being 

upon  A.  to       refused,  he  brought  the   present  action  in   Trinity  term, 

wTich  being  ^'  1826.     It  was  proved  that  at  that  time  the  defendant  was 

refused,  he  not  in  a  condition  to  grant  a  lease  according  to  his  contract, 
gave  notice        ^i  i-iii-i         •  ,.         i«  i» 

that  he  would    ^°  the  part  of  the  defendant  it  was  objected,  that  this 

rescind  the       action  could  not  have  been  commenced  until  after  the  29th 

contract,  and 

brought  anac-  of  September,  1826,  because  up  to  that  time  he  might  have 

tlie^Jio'^ich  ^^^^  '"  *  condition  to  execute  such  a  lease  as  he  had 
he  ha*d  paid:  agreed  to  grant  to  the  plaintiff,  and  that  it  was  not  neces- 
he  had  a  right  ^^^  ^^^  ^^^  to  have  a  good  tiUe  to  the  preouaes  at  the  time 

so  to  do,  and  the  contract  was  entered  into,  it  being  sufficient  if  he  had  a 
that  he  was  j    •  ,        ,  ,       ,  ^  «,      * 

not  bound  to    good  title  when  the  lease  was  to  take  effect.     1  he  Lord 

29th  of  &'^^    ^^^^^  Justice,  however,  was  of  opinion,  on  the  authority  of 

iember,  from  Bartlett  v.  Tuchin  and  another  (a),  that  the  plaintiff  was  at 
which  time 

to  ra^^  ''^  W  ^  ^«'^^-  ^^^'  ^  '^"""^  «^^- 
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liberty  to  rescind  the  contract  before  the.  29th  of  September,        ft?f . 
and  was  entitled  to  recover  back  his  deposit  of  <£iO;  and      T^^^^ 
the  plaintiff  had  a  verdict  accordingly,  vrith  liberty  however      _    v. 
to  the  defendant  to  move  for  a  nonsuit     In  Hilary  term, 
Gumey  obtained  a  rule  nisi  accordingly,  against  which 

Scarlett,  A.  G.  and  Dodd  now  shewed  cause.  The  case 
of  Bartlett  v.  Tuchin  is  an  authority  in  favour  of  the  plain- 
tiff. In  that  case  the  plaintiff  purchased  by  auction  certain 
premises  belonging  to  the  estate  of  a  bankrupt.  The 
plaintiff,  after  having  paid  a  deposit,  gave  notice  to  the  as- 
signees that  he  would  abandon  the  purchase  for  a  supposed 
defect  in  the  title,  and  it  was  held,  that  as  the  assignees  at 
the  time  when  they  received  notice  from  the  purchaser  had 
not  a  good  title  to  the  estate,  they  could  not  enforce  the 
contract,  nor  consequently  retam  the  deposit.  In  the  pre- 
sent case,  although  the  agreement  is  silent  as  to  the  time 
when  the  lease  was  to  be  granted,  yet  it  must  have  a  reason- 
able construction.  The  plaintiff  had  bound  himself  to  pay 
<£90  on  the  13th  of  April,  as  part  of  the  premium,  but  he 
was  not  bound  to  pay  that  money  until  the  defendant  satisfied 
him  that  he  could  make  a  good  title  to  the  premises.  The 
defendant  having  failed  to  complete  his  part  of  the  contract 
upon  request,  the  plaintiff  was  clearly  entitled  to  rescind 
the  contract  and  sue  for  his  deposit.  If  the  defendant  could 
have  shewn  that  on  the  20th  of  JprU  he  had  a  good  title  to 
the  premises,  the  case  might  have  been  different.  It  may  be 
true  that  the  lease  was  only  to  run  from  the  £9th  of  Septem- 
ber, but  it  is  quite  consistent  with  the  agreement  that  it  should 
be  executed  before  that  time,  inasmuch  as  part  of  the  pre- 
mium was  to  be  paid  on  the  Idth  of  jlprU  previously. 

Gumey  and  JP.  Kelly  in  support  of  the  rule.  At  the 
time  the  plaintiff  commenced  this  action  he  had  no  right  to 
rescind  the  contract.  The  sum  of  ^90  was  to  be  paid 
within  a  fortnight  after  the  date  of  the  agreement.  It  was 
not  in  the  contemplation  of  the  parties  at  the  time  the  de- 
posit was  paid  that  the  plaintiff  should  be  at  liberty  to  call 
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upon  the  defendant  immediately  to  execute  the  lease.  At 
all  events  he  was  entitled  to  a  reasonable  time,  but  here  the 
plaintiff,  within  a  week  after  he  refuses  to  pay  the  ^90,  re- 
quires the  defendant  to  exhibit  his  title.  Now  that  is  an 
unreasonable  condition,  which  was  not  warranted  by  the 
agreement.  So  long  as  the  defendant  could  shew  title  at  the 
time  the  lease  was  to  commence,  that  would  be  a  sufficient 
compliance  with  his  part  of  the  contract.  For  this  Thomp^ 
son  V.  Miles  (a)  is  an  authority.  In  that  case  it  was  held  by 
Lord  Kenyan,  that  where  a  party  sells  an  estate  or  any 
interest  therein,  and  at  the  time  has  no  title  or  not  such  as 
he  sells,  if  he  nevertheless  obtains  such  estate  or  interest 
before  he  is  called  upon  to  complete  the  purchase,  it  is  suf- 
ficient. So  here,  if  the  defendant  was  able  to  make  a  good 
title  on  the  £9th  of  September,  that  would  prevent  the  plaintiff 
from  rescinding  the  contract,  and  therefore  the  action  is 
brought  too  soon.  The  case  of  Bart  lei  t  v.Tuchin  is  not 
in  point,  because  that  was  a  case  of  vendor  and  vendee. 
[Lord  Tenterden,  C.  J.  This  is  also  the  sale  of  a  lease  for  a 
term  of  years  at  the  price  of  «£  1000.] 

Lord  Tenterden,  C.  J. — The  question  in  this  case 
properly  is,  whether  the  plaintiff  had  a  right,  under  the  cir- 
cumstances proved  at  the  trial,  to  rescind  the  contract. 
Now  unless  he  had  a  right  to  rescind  the  contract,  it  is 
clear  that  the  defendant  would  be  entitled  to  maintain  an 
action  for  the  sum  of  jfQO,  which  was  agreed  to  be  paid  on 
the  13th  of  April.  The  contract  was  properly  for  the  sale 
of  a  lease,  to  be  granted  at  some  future  day,  though  the  day 
for  granting  it  was  not  particularly  specified.  The  plaintiff 
having  agreed  to  pay  .£90  on  the  ISth  of  April,  I  think  it 
but  reasonable  that  he  should  not  be  called  upon  to  pay  so 
large  a  sum  of  money  without  knowing  that  the  defendant 
had  the  power  of  completing  his  part  of  the  contract.  The 
defendant  gave  the  plaintiff  no  notice  of  any  right  he  had 
to  grant  the  lease;  he  had  many  days  allowed  him  for 
(a)  1  Esp.  184. 


EASTER  TERM,  VIII  GEO.  IV. 

that  purpose,  and  even  at  the  trial  it  was  proved  on  the  part 
of  the  plaintiff  himself,  that  the  defendant  could  not  be  in  a 
condition  to  grant  a  lease  for  a  term  of  twenty-one  years, 
because  the  title  was  vested  in  some  other  person,  to  whom 
an  application  had  been  made  to  grant  a  lease.  The  onus 
of  proof  that  he  had  title  lay  properly  on  the  defendant; 
but  negative  proof  came  from  the  other  side  that  he  had  no 
title.  Under  such  circumstances  it  would  be  unjust  to  say 
that  the  defendant  had  a  right  to  insist  upon  the  payment  of 
the  JC90  before  he  was  called  upon  to  prove  title,  because 
the  plaintiff  was  not  to  take  his  chance  whether  at  some 
future  time  the  defendant  would  be  enabled  to  grant  a  lease. 
It  appears  to  me  that  the  defendant  having  refused  to  shew 
title  when  called  upon,  the  plaintiff  had  a  right  to  rescind 
the  contract  and  bring  his  action  for  the  ^10  which  had 
been  paid. 
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Bayley,  J.  was  absent. 

HoLROYD,  J. — I  think  that  under  the  circumstances 
proved,  the  plaintiff  had  a  right  to  rescind  the  contract,  and 
that  he  was  not  bound  to  pay  the  i^90  before  the  defendant 
exhibited  his  title.  He  ought  not  to  be  called  upon  to  pay 
so  large  a  sum  of  money  upon  an  uncertainty.  There  was 
a  case  lately  before  this  Court,  which  decided  that  where  a 
party  has  disabled  himself  from  fulfilling  a  contract,  al- 
though before  the  expiration  of  the  time  allowed  for  that 
purpose  he  may  be  in  a  condition  to  do  so,  still,  in  the 
mean  time,  the  other  party  has  a  right  to  rescind  the  contract. 

LiTTLEDALE,  J.  was  of  the  Same  opinion. 

Rule  discharged. 
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J^ffffyy*  The  King  v.  Russell  and  others, 

26th  May. 

Where  certain  XHIS  was  an  indictment  for  a  nuisance  in  the  river  Tyne. 
machines  __,      ^  *•  •      •     ■■  i     i         t       -        frr 

called  staiths    The  first  count  of  the  indictment  stated,  that  the  river  lyne 

were  erected  ^^g  ^qJ  f^^^  jj,^g  immemorial  had  been,  an  ancient  river, 
in  the  river  '  ,  ^  ^       /  ' 

Tyne  for  the     and  the  king's  ancient  common  public  highway  for  all  the 

foaXfg  vessels  ''^8®  subjects  of  the  king  and  his  predecessors,  with  their 
with  coals :^  ships,  keels,  lighters,  cobles,  boats,  wherries,  and  other  ves- 
Held,  bv  two        ,  .  -,  j  •  i 

justices,  on  the  ^^^^>  ^^  navigate,  sail,  row,  put,  set,  pass,  anq  repass  with- 

tnal  of  the       '^q^^  obstruction,  and  that  the  defendants  on,  &c.  and  from 

owners  of  the  .  ... 

staiths  for  a      thence  until  the  taking  of  that  inquisition,  did  unlawfully 

public  nui-  keep  and  continue  certain  geers,  spouts,  piles,  posts,  wag- 
navigation  of  gon-ways,  railways,  platforms,  and  erections,  that  is  to  say, 
the  defendants  ^^'^  gecrs,  &c.  which  before  then  had  been  unlawfully,  &c; 
might  be  ac-  erected,  placed,  fixed,  put,  and  set  in,  upon,  and  over  the 
jury  were  of      said  river  and  king's  ancient  common  and  public  highway, 

opinion  upon    j^^^j^  jq  ^  certain  place  called  Walkend.  and  which  had  been 

the  evidence  '^ 

that  the  and  were  erected,  &c.  upon  and  over  the  said  river  to  a 

thiTrilhtTf  ^^  8>"eat  extent,  to  wit,  to  the  extent  of  SOO  feet  towards  the 

passage  occa-    middle  of  the  stream,  by  means  whereof  the  navigation, 

staiths  w^s  for  ^^ou^^^y  Stream,  and  passage  of,  in,  through,  alotig,  and  u|K>ft 

a  public  pur-    the  said  river,  and  the  king's  ancient  and  common  public 

pose,  produced 

a  public  bene-  highway  thereon,  &c.  and  from  thence  continually  up  to 

fit,  were  |j,^j  ^j^,^  l,jjj  been,  and  still  were  greatly  straightened,  nar- 

reasonable  rowed,  lessened,  obstructed,  and  blocked  up,  and  ttierebj 
left  a^  re'won-  ^^^^^  \^T%e  quantities  of  coals,  stones,  gravel,  saiu!,  soii> 
able  space  silt,  mud,  and  other  substances  became  and  were  collected 
of  vessels  on  ^^^'  ^^  ^^  ^^'^  place  where  the  said  geers,  &c.  wer^ 
'{j®"J'**'"5  *nd  placed,  and  in  other  parts  of  the  river  and  king's  ancient 
might  take  Common  and  public  highway  there,  and  divers  dangerous 
tion^atb*™'  **"**''*"'^»*  quicksands,  banks,  and  shoals  were  formed 
means  of  the  therein^  to  wit,  at,  &c.  so  that  the  liege  subjects  of  the  king 
were^suppHed  navigating,  &c.  with  their  ships,  &c.  in,  through,  and  along 
to  the  public 
at  a  cheaper  rate,  and  in  better  condition  than  they  otherwise  could  be. 

The  want  of  a  previous  writ  of  ad  quod  damnum  in  such  a  case  is  not  conclusive 
against  the  defendants. 
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the  said  river  and  king's  ancient  common  public  highway 
.  there,  could  nott  navigate,  8cc.  in  so  free,  safe,  and  uninter- 
rupted a  manner  as  of  right  they  ought,  and  before  had  ^  v. 
been  u^ed  and  accustomed  to  do,  to  the  great  damage  and  ^^^^^' 
common  nuisance,  &c.  The  second  count  charged  the 
defendants  with  a  nuisance  in  making  certain  additions  to 
geers  before  erected.  The  third,  with  erecting  geers,  &c. 
The  fourth,  with  keeping  and  continuing  certain  chains  and 
anchors  fixed  to  certain  buoys  in  the  navigable  part  of  the 
rhrer.  The  fifth,  with  placing  buoys  with  chains  and  an- 
chors fixed  to  them  in  the  river.  The  sixth,  with  unlaw- 
fully and  without  lawful  excuse  causing  and  permitUng 
divers  vessels  to  stay  and  remain  in  the  river  near  a  cctrtain 
staith  belonging  to  the  defendants,  for  a  long  space  of  time, 
to  wit.  Sec.  to  the  obstruction  of  the  navigation.  The  se- 
venth, with  straightening,  narrowing,  and  Qb9tructing  the 
navigation  generally.  The  eighth,  with  casting  a  great 
quantity  of  coals,  stones,  and  other  substances  into  the 
river,  and  thereby  obstructing  the  navigation.  The  defend- 
.ants  pleaded  not  guilty.  At  the  trial  before  Bayley,  J.  at 
the  summer  assizes  for  the  county  of  York  in  1824,  it  ap- 
peared in  evidence  that  the  (defendants  were  the  owners  of 
a  coal  mine  on  the  north  side  of  the  river  Ti/ne,  at  a  place 
called  Wt^llsead.  In  order  to  ship  the  produce  of  the 
opines  with  convenience,  they  had  erected  two  stages  or 
staiths  projecting  into  the  river,  supported  on  piles,  there 
palled  geers^  driven  into  the  bed  of  the  river.  On  the  top 
pf  these  were  erected  railways,  over  which  waggons  laden 
with  coals  from  the  mine  passed,  and  the  coals  were  deposited 
into  vessels  moored  at  the  extremity  of  the  staiths  by  means 
of  a  machine  called  a  drop.  One  of  these  staiths  extended 
nearly  150  feet,  and  the  other  130  feet  from  high-water 
mark,  and  both  extended  a  few  feet  beyond  low-water  mark. 
The  drops,  when  let  down,  extended  40  feet  farther,  and 
vessels  taking  in  their  cargoes  were  obliged  to  lie  at  that 
distance  fronv  the  staiths ;  but  when  drawn  up,  the  drops 
did  not  occasion  any  obstruction  to  the  navigation.     It  ap- 

p  p  2 
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1897.        peared  that  when  vessels  are  not  laden  by  means  of  staiths 
The  Kino     ^^^  coals  are  conveyed  from  the  shore  on  board  small  craft 
V-  called  keels,  and  cast  by  hand  from  the  keels  into  the  ships. 

When  vessels  are  laden  in  this  manner  they  generally  have 
a  keel  lying  on  each  side,  and  thus  occupy  a  greater  space 
in  the  river  than  when  laden  by  means  of  the  staiths  and 
drops,  and  their  cargoes  cannot  be  put  on  board  in  less 
than  double  the  time.  The  expense  also  of  shipping  coals 
in  this  manner  is  much  greater,  and  the  coals  are  in  worse 
condition  than  when  loaded  by  means  of  staiths.  The 
staiths  in  question  at  particular  periods  of  the  tide  occasion 
considerable  obstruction  to  small  craft  navigating  against 
the  stream,  and  for  some  time  both  before  and  after  high 
water  occupy  a  considerable  space,  which  would  otherwise 
be  navigable  with  large  vessels.  It  was  proved,  however, 
that  if  there  were  no  staiths  used  in  loading  vessels  the 
number  of  keels  used  on  the  Tyrie  would  be  greatly  in* 
creased,  and  the  river  much  crowded  with  them.  On  the 
south  side  of  the  river,  opposite  to  one  of  the  staiths  in- 
dicted, there  was  a.sandbank,  which  had  increased  after  the 
staiths  were  erected,  in  consequence  of  the  change  thereby 
produced  in  the  current  of  the  stream.  The  defendants 
had  obtained  permission  to  erect  the  staiths  from  the  Cor- 
poration of  Netocastle,  who  are  conservators  of  the  river  ■ 
Tyne  and  port  of  Newcastle.  No  writ  of  ad  quod  damnum 
was  ever  executed.  The  learned  judge,  in  summing  up  the 
case  for  the  jury,  told  them  that  in  his  opinion  the  use  of  a 
large  navigable  river  was  not  for  passage  only,  but  for  other 
important  advantages,  which  might  supersede  the  right  of 
passage.  It  appeared  to  him  that  where  a  great  public 
bene6t  accrued  from  that  which  occasioned  the  abridgement 
of  the  right  of  passage,  that  abridgement  was  not  a  nuisance, 
but  proper  and  beneficial,  and  he  directed  the  jury  to  ac- 
quit the  defendants  if  they  thought  that  the  abridegment  of 
the  right  of  passage  in  this  case  was  for  a  public  purpose 
and  produced  a  public  benefit,  and  if  it  was  in  a  reasonable 
situation,  and  a  reasonable  space  was  left  for  the  passage 
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of  vessels  navigating  the  river  Tyne;  but  otherwise  to  find 
a  verdict  of  guilty.     His  lordship  called  the  attention  of  the     j^  j^^^ 
jury  to  that  part  of  the  evidence  which  went  to  shew  that  v. 

the  staiths  were  not  merely  a  private  but  a  public  benefit^  • 
for  by  means  of  them  the  coals  were  brought  to  market  at  m 
smaller  expense  and  in  a  better  condition,  in  both  which 
particulars  the  public  were  benefited.  He  then  left  the 
following  questions  for  the  decision  of  the  jury: — I.  Were 
the  staiths  erected  in  a  reasonable  place  i  2.  Was  there  a 
reasonable  space  left  for  the  public  in  navigating  the  river 
Tyne?  3.  Were  the  staiths  a  public  benefit?  4.  Did  the 
public  benefit  countervail  the  prejudice  done  to  individuals? 
The  jury  found  the  defendants  not  guilty,  stating  that  they 
did  so  in  consequence  of  the  learned  judge's  direction* 
Before  the  learned  judge  had  begun  to  sum  up  it  was 
agreed  on  both  sides,  that  if  the  jury  acquitted  the  defend- 
ants the  prosecutor's  counsel  might  move  to  enter  a  verdict 
for  the  crown,  or  for  a  new  trial,  if  they  should  be  dissatis- 
fied with  his  lordship's  directions  in  point  of  law.  Accord- 
ingly in  Michaelmas  term,  1824,  Brougham  moved  for 
and  obtained  a  rule  nisi,  for  entering  a  verdict  for  the  crown 
or  for  granting  a  new  trial* 
In  Hilary  term,  1826,  the  case  was  argued. 

Scarlett  f  A.G.J.  Williams,  Coltmatiy  and  Ingham^  shewed 
cause,  and  contended,  on  the  part  of  the  defendants,  that 
the  direction  of  the  learned  judge  to  the  jury  was  correct  in 
point  of  law,  and  that  the  finding  of  the  jury  was  supported 
by  the  evidence. 

Brougham,  Tindal,  E.  Alderson,  and  Parke,  were  heard 
contrd. 

The  arguments  and  authorities  bearing  upon  the  question 
being  noticed  by  the  judges  in  their  decision,  it  is  unneces- 
sary here  to  enter  into  detail. 

Tliere  being  a  difference  of  opinion  upon  the  bench,  the 
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I89f.        case  stood  oVer  by  adjournment  until  this  term,  and  now 
The  King      ^^^  J^^S^^  ^^^  beard  the  case  delivered  their  opinion  seri* 

V.  atim.     Littledak,  J.  wh<i  h^d  been  of  counsel  in  the  cause 

Russell.         i         ^  ^i     . 

when  at  the  bar  gave  no  opmion. 

HoLROYD)  J.  delivered  his  opinion  to  the  followiag 
effect: — This  was  an  indictment  for  wrongfully  continuing' 
two  geers  or  staiths  with  spouts  in  the  Tyne,  a  public  navi- 
gable river,  to  the  public  nuisance  of  the  navigation.  There 
was  a  verdict  for  the  defendants.  A  motion  was  made  to 
set  It  aside,  and  instead  thereof  to  enter  a  verdict  for  the 
crown.  It  was  agreed  at  the  trial  that  if  the  judge's  di- 
rection was  wrong,  a  verdict  should  be  entered  for  the 
crown,  if  the  Court  should  be  of  opinion  that  the  jury 
ought  so  to  have  found ;  or  that  a  special  verdict  should  be 
entered  if  the  Court  should  think  it  right.  I  am  of  opinion 
that  there  is  not  sufficient  ground  to  set  aside  the  verdjct 
on  account  of  any  misdirection  of  the  judge,  or  on  any  other 
account  of  which  I  am  aware.  The  facts  proved  were  as 
follows: — ^Two  geers  had  been  erected  by  the  defendanta 
for  loading  ships  therefrom  with  coals,  each  extending  be* 
low  the  low-water  mark  a  foot  or  two,  with  spouts  there** 
from,  one  of  which  extended  thirty-six  feet;  the  other  piirts 
of  the  geers  were  between  high  and  low- water  mark.  One 
of  these  geers  was  in  existence  in  1800.  The  other  was 
not  erected  till  afterwards.  It  appeared  that  they  were 
substituted  for  loadmg  the  ships  instead  of  loading  them  by 
keek.  Subsequently  statutes  (a)  passed,  giving  to  the  pub«< 
lie  rights  of  loading  in  turn  at  these  spouts  so  long  as  they 
continue,  which  thereby  have  become  clothed  as  long  as 
they  continue  with  public  rights,  in  addition  to  the  private 
rights  of  the  proprietors.  These  statutes  therefore  cousidep 
that  the  spouts  are  not  to  be  taken  per  se,  and  at  all  events 
nuisances  or  illegal.  But  independently  of  these  Btatutes 
there  are  public  and  private  rights  with  regard  to  the  port 
for  traffic  and  commerce  in  coals  and  also  other  merchan* 

(a)  5T  Geo,  S,  c.  S0>  in  operation  at  the  time  of  this  indictmeiiti 
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dize.    There  is  a  public  right  of  navigation  on  the  river  for        1^97. 
that  and  other  purposes.     There  are  also  public  or  private     j^^  ^^^^ 
rights  of  fishingy  public  or  private  rights  on  the  shore.    For  v. 

traffic  there  are  rights,  not  only  of  navigation  eundo  et  red-^ 
eundo,  but  morando  (so  far  as  necessary  or  reasonable) 
for  loading  and  unloadbg,  or  for  a  wind,  &c.  The  enjoy- 
ment of  each  of  those  rights  by  some  is  frequently  and  ne- 
cessarily an  obstruction  to  the  free  and  complete  enjoyment 
either  of  the  same  right  or  of  some  of  the  above  rights  by 
others;  for  example,  ships  at  anchor  in  the  channel  of  the 
river  are  an  obstruction  to  ships  sailing,  8cc.,  boats  and 
wherries  plying,  keels  lying  in  the  river,  are  also  an  obstruc** 
tion.  But  such  obstruction  is  not  necessarily  or  as  a  matter 
of  law  a  public  or  a  private  nuisance.  Each  of  the  rights 
thus  mentioned  must  at  times  occasionally  yield  and  become 
subordinate  as  may  be  necessary  or  reasonable,  at  least  in 
part,  to  some  of  the  others.  The  public,  that  is,  each  in- 
dividual, has  not  an  absolute  right  to  navigato  or  sail  over 
every  part  of  the  river,  but  only  where  there  is  not  other- 
wise a  legal  pre-occupation  (as  in  some  cases  there  may 
be)  by  others.  Ships,  in  order  to  load,  must  lie,  if  not  at 
the  staiths,  in  the  channel  of  the  river,  with  their  loading 
keels.  So  in  other  trades^  the  ships  lie  at  the  wharfs  or 
elsewhere  in  the  river  or  port  to  load  or  unload,  and  their 
obstruction  to  others  is  or  is  not,  as  well  as  the  erection  of 
the  wharf  itself,  a  nuisance  to  the  navigation,  in  like  manner 
as  the  staith  or  geers  themselves  in  the  coal  trade  are  or 
are  not  a  nuisance  according  to  circumstances.  Whether 
they  are  so  or  not  is  dependent  upon  circumstances,  and  is, 
therefore,  according  to  Lord  Hale^  in  his  treatise  De  Portibus 
Maris,  85,  a  question  of  fact  for  the  jury.  After  specifying 
as  a  nuisance  "  the  straightening  of  the  port  by  building 
too  far  into  the  water,  where  ships  or  vessels  might  have  for- 
merly ridden,^'  he  adds,  "  it  is  to  be  observed  that  nuisance, 
or  not  nuisance  in  such  a  case  is  a  question  of  fact.  It  is 
noty  therefore,  every  building  below  the  high-water  mark,, 
nor  every  building  below  the  low-water  mark,  that  is  ipso 
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1897.       facto  in  law  a  nuisance."     The  only  objection  to  the  geers 

^^T"^^       on  the  indictment  is  that  they  are  unlawful,  as  bein?  a  pub- 
The  Kino      ,.  .  ^  .       f  r^.^      ^  I    ^        ,     -  , 

V,  lie  nuisance  to  the  navigation.     1  he  ^lefendants    right  to 

Russell.  Jjj^^^  ihem  there,  and  to  continue  and  use  them,  is  not  im- 
pugned on  any  other  ground.  The  defendants  getting  their 
coals  by  a  proper  access  to  and  upon  the  river  would  have 
a  right  to  load  ships  lying  and  continuing  in  the  river  for 
that  purpose  by  the  means  of  keels,  although  the  doing  so 
might  be  a  temporary,  and  by  doing  it  successively  to  dif- 
ferent ships  might  be  a  continued  though  not  a  total  ob- 
struction or  inconvenience  to  the  navigation.  And  there 
would  be  a  right  to  keep  the  ships  and  keels  in  the  river 
for  that  purpose  in  convenient  and  proper  places,  at  times 
not  confined  to  the  times  of  their  being  in  actual  use.  And 
the  evidence  on  the  part  of  the  defendants  went  to  shew  that 
the  mode  of  loading  the  ships  by  the  geers  in  question  was 
less  an  obstruction  to  the  navigation,  and  was  more  bene- 
ficial to  the  public,  in  fact,  that  it  was  a  benefit  instead  of 
a  nuisance,  and  therefore  not  subject  to  the  present  indict- 
ment. And  the  jury,  upon  the  evidence,  were  of  that  opi- 
nion, and  upon  the  learned  judge's  directions  with  regard 
to  the  law  of  the  case,  they  found  a  verdict  for  the  defend- 
ants. Now  are  the  staiths  to  be  deemed  a  nuisance,  if  they 
be  such  as  the  conservators  of  the  river  and  port  and 
tlie  jury  would  pro  bono  publico  be  desirous  should  be 
made,  or  as  a  jury  would  deem  upon  the  evidence  a  bene- 
ficial instead  of  an  injurious  change,  or  a  general  use  of  the 
port  and  river?  Loading  by  the  spouts  is  not  necessarily  a 
nuisance,  because  it  is  recognized  by  statutes,  (the  public 
local  acts  of  57  Geo.  3,  c.  30,  s.  17,  and  5  Geo.  4,  c.  79, 
s.  Of  10,  17})  and  so  long  as  the  geers  and  spouts  continue, 
the  public  have  a  right  to  have  their  ships  loaded  in  turn  at 
them  with  coals,  supposing  them  not  to  be  illegal.  But 
it  is  objected  that  they  are  at  all  events  illegal  for  want  of 
a  writ  of  ad  quod  damnum,  and  a  favourable  return  of  the 
inquisition  thereof,  and  also  that  the  jury  have  been  or  may 
have  been  misled  by  the  direction  of  the  learned  judge. 
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that  his  direction  is  incorrect  in  point  of  law,  and  further,         1897. 
that  the  jury  ought  to  have  found  a  verdict  for  the  crown,     ^^^^^C^ 
Firstj  as  to  the  want  of  a  writ  of  ad  quod  damnum:  this  is  v. 

not  like  the  case  of  shutting  up  a  public  highway  «nd  B-^"**-*" 
setting  out  another  in  lieu;  that  cannot  be  done  so  as  to 
do  away  the  former  public  right  and  to  create  a  new  pub- 
lic right  without  a  writ  of  ad  quod  damnum.  The  former 
can  only  be  abrogated  by  the  writ  of uid  quod  damnum,  and 
the  proceedings,  and  the  king's  license  thereon;  but  that  is 
not,  as  I  conceive,  requisite  here,  where  the  question  is 
whether  the  mode  of  enjoyment  in  question  of  some  of  the 
public  rights  of  the  port,  river  and  navigation,  is  or  consti- 
tutes in  fact  a  public  nuisance.  If  that  mode  of  enjoyment 
be  not  in  fact  such  a  nuisance,  it  does  not  as  f*  conceive 
become  so  for  the  want  of  a  writ  of  ad  quod  damnum,  though 
without  such  a  writ  and  a  favourable  inquisition  thereon, 
they  who  erect  such  works  act  at  their  peril;  and  though 
the  want  of  such  a  writ  may  be  a  good  ground  for  the  Lord 
Chancellor's  interfering  for  the  security  of  the  public,  and 
by  injunction  restraining  any  person  from  erecting  works  or 
buildings  that  interfere  with  the  exercise  of  a  public  right, 
till  it  be  ascertained  by  the  writ  of  ad  quod  damnum  that 
they  are  so  doing,  it  is  not  a  public  nuisance  or  injurious  to 
the  king  or  his  subjects.  I  now  come  to  the  consideration 
of  the  learned  judge's  direction  to  the  jury,  which  forms 
the  second  ground  of  objection.  The  following  observa- 
tions were  made  by  him  as  to  the  question  of  law  arising 
upon  the  evidence  which  had  been  given: — *' If  wherever 
there  is  a  power  of  passage  over  the  water  of  a  navigable 
river,  there  is  a  public  right  of  way  for  all  the  king's  sub- 
jects, not  only  in  the  channel  but  in  all  the  places  where 
vessels  can  go  at  the  height  of  the  tide ;  if  that  is  a  right  of 
way  which  is  to  yield  to  nothing,  but  which  the  public  is  at 
all  times  entitled  to  insist  on  for  the  purpose  of  passage; 
then  the  prosecutor's  counsel  shall  be  at  liberty  to  apply  to 
the  Court  to  enter  a  verdict  for  the  crown^  because  these 
staiths  interfere,  where  at  high  water  the  river  was  navigable 
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1827.-        before  they  were  erected.     But  my  .opinicm  is  that  the  use' 
rn^   u  of  a  public  water  is  not  for  passage  only,  but  for  many  other 

V.  purposes,  and  that  many  of  those  purposes  are  entitled  to 

supersede  the  right  of  passage,  and  to  narrow  the  right  of 
passage  to  those  parts  which  may  not  be  requisite  for 
greater  and  more  beneficial  purposes.  Where  there  is  a 
space  of  water,  of  very  considerable  extent,  some,  part  may 
be  most  .usefully  applied  for  the  purposes  of  commerce, 
and  that  which  is  so  applied  may  be  over  and  above  that 
which  is  .sufficient  for  navigation;  and  where  a  great  public: 
benefit  results  from  the  abridgement  of  the  exercise  of  the 
right  of  passage,  the  great  public  benefit  makes  that  abridge- 
ment no  nuisance,,  but  a  useful,  beaeficial,  and  a  proper 
purpose.  Therefore  if  in  this  case  you  shall  say. that  that 
wliicb  has  been  taken  from  the  opportunity  of  passage  has  been 
taken  for  public  purposes,  and  for  the  public  benefit,  and 
that  it  is  placed  in  a  reasonable  situation,  and  that  enough 
is  left  for  the  ordinary  and  reasonable  purposes  of  passage/ 
I.^ball  recommend  it  to  you  certainly  to  find  this  not  a  nui- 
sance." That  which  was  taken  from  the  opportunity  of 
passage  was  taken  for  public  purposes  and  for  the  public 
benefit,  that  is  to  say,  for  the  exercise  of  public  rights, 
deemed. by  the  statutes  which  I  before  referred  to  to  be 
beneficial,  and  to  be  vested  in  and  exercised  by  the  public. 
Then  jthe  learned  judge  proceeded  to  make  certain  qualifi- 
cations of  that  which  bad  .fallen  from  him; — *'  If  you  shall 
be  of  opinion  that  this.is  in  a.  place  which,  for  public  benefit, 
it  ought  not  to  bp.  in ;  that  r^sonable  space  is  not  left  for 
the  purposes,  of  passage;  if  you  shall  think  that  no  public 
benefit  (and  this  was.  properly  a  question  for  the  jury)  re- 
sults from  this  erection ;  I  should  recommend  it  to  you  to 
6fkd  a  verdict  for  the  crown.  And  if  you  shall  find  that 
this  in  any  part  of  it  goes  further  than  for  public  purposes 
it  ought  to  go,  then,  as  to  that  part,  you  pointing  out  in 
your  verdict  what  part  it  is,  I  should  recommend  it  to  you 
certainly  to  give  a  verdict  for  the  crown/*  Then  the 
l«ftmed  judge  proceeded:  *^  It  wi|3  suggested,  while  the 
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case'  wad  goj^g  on,  that  this  uas  a  stalth  for  the  private 
purposes  of  the  individuals,  and  not  for  the  public  benefit. 
I  beg  to  suggest  for  your  consideration,  because  my  opi- 
tmn  is  different  in  that  respect,  that  notwithstanding  the 
ibdividotoi  is  the  proprietor  of  it,  notwithstanding  it  gives 
hktt  the  opportunity  of  bringiAg  his  commodity  to  the 
fnarket,  yet  it  is  beneficial  to  the  public  that  that  thing 
dfcould  be  brought  to  the  market,  and  brought  to  the  market 
in  that  way, 'therefore  the  thing  is,  as  it  seems  to  me, 
uieful  to  the  pubfi<^,  who  come'  to  that  staith  for  the  pur- 
pose of  having  their  vessels  loaded,  aftd  to  the  people  who 
irant  tb  carry  coals  to  the  London  market.  Both  the  man 
who  receives  the  coals  at  the  btaith,  and  the  man  who  buyd 
his'cOals  at  London^  coming  frbm  that  staith,  are  benefited, 
if  they  are  either  got  by  those  means  cheaper,  or  if  they  are 
got  by  those  means  better  than  they  otherwise  would  be; 
thus  it  is  of  public  benefit  that  the  thing  should  be  there.*^ 
These  are  observations  merely  in  answei*  to  the  assertion 
that  the  staitha  were  for  private  benefit  only,  to  shew  that 
public  benefit  also  may  result  from  them,  and  are  c^serva* 
tions  well  founded  in  fact,  and  true,  as  it  appears  to  me. 
Biit  then  it  is  said  they  are  inapplicable  to  the  question  the 
jury  were  to  try,  and  ought  not  to  be  taken  into  considera- 
tion by  them.  But  it  seems  to  me  that  so  far  as  and  for 
the  purpose  for  which  they  were  urged/  namely,  as  an  an- 
swer to  the '  allegation  that  those  staiths  were  for  private 
purposes  and  not  for  public  benefit,  and  to  do  away  with 
the  effect  of  such  an  assertion,  they  might  be  taken  into 
consideration  by  the  jury,  and  were' warrantably  used. 
They  Were  a  mere  answer  to  an  unfounded  suggestion  of 
the  prosecutor,  and  not  pArt  of  the  direction  to  the  jury; 
but  if  they  had  been  so,  yet  qualified  as  they  were  by 
what  followed,  which  were  the  points  left  to  the  attention 
and  consideration  of  the  jnry,  I  think  no  fault  is  to  be 
found.  The  learned  judge  proceeds:  "  Therefore  the 
points- to  which  I  wish  your  attention  to  be  directed  will  be, 
was  this  staith  in  a  reasonable  place,  and  is  it  applied  to 
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purposes  of  public  benefit?     Was  reasonable  space  left  for 
the  purposes  of  navigation?    And  do  the  purposes  of  public 
V.  benefit  resulting  from  the  staith  countervail  the  prejudice 

Russell,  ^hich  individuals  may  sustain  by  having  the  exercise  of 
their  right  of  passage  narrowed?"  At  the  conclusion  he 
saysy  "  Thus,  gentlemen,  I  apprehend  I  have  pointed  out 
to  you  the  true  ground  on  vi'hich  your  verdict  is  to  be 
founded.  If  you  think  this  is  placed  not  in  a  reasonable 
part  of  the  river,  that  it  does  an  unnecessary  damage  to  the 
navigation,  or  that  this  is  not  of  any  public  benefit,  or  that 
the  public  benefit  resulting  from  it  is  not  equal  to  the  pub- 
lic inconvenience  which  arises  from  it,  then  you  will  find 
your  verdict  for  the  crown;  if  on  these  points  you  are  of 
a  different  opinion,  then  for  the  defendants/'  Upon  this 
the  jury  found  a  verdict  for  the  defendants.  The  whole  of 
this  direction,  taken  together,  is  in  substance  correct,  quali- 
fied in  the  different  parts  as  it  is;  and  I  see  no  sufficient 
reason  to  enable  me  to  say  the  jury  have  drawn  such  a  con- 
clusion from  the  evidence  as  to  warrant  the  Court  in  setting 
aside  the  verdict. 

Batley,  J. — I  agree  with  my  brother  Holroyd  in  this 
case  that  there  ought  not  to  be  a  new  trial ;  and  though  I 
regret  extremely  that  there  should  be  a  difference  of  opinion 
on  the  part  of  my  lord,  I  am  happy  to  think  the  difference 
between  us  is  limited  to  a  single  point,  and  that  too  one 
which  would  hardly  be  likely  to  lead  to  a  different  result 
upon  a  new  trial.  I  have,  indeed,  considered  the  subject 
with  every  degree  of  attention  on  my  part,  and  should  wil* 
iingly  act  on  his  judgment  in  preference  to  my  own,  but  I 
feel  so  strong  a  conviction  in  my  own  mind,  that  I  think  I 
cannot  injustice  to  the  defendants  give  up  my  own  opinion, 
I  believe  we  are  all  agreed  that  a  writ  of  ad  quod  damnum 
was  not  requisite  in  this  case,  and  that  if  these  staiths  are 
not  upon  the  facts  and  merits  a  nuisance,  the  neglect  to 
make  them  the  subjects  of  an  ad  quod  damnum  will  not 
make  them  so.    The  points  submitted  to  the  jury  were, 
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whether  these  staiths  were  erected  in  a  part  of  the  river 
where  it  was  reasonable  ships  should  load,  whether  a  rea- 
sonable space  was  left  for  navigation^  whether  the  loading  o. 
of  vessels  by  means  of  them  was  a  public  benefit,  whether  *^^s»ELt. 
they  extended  into  the  river  further  than  the  public  benefit 
required,  and  whether  the  public  benefit  they  produced  was 
greater  than  the  public  injury  they  occasioned.  Upon 
«ach  of  these  points  the  verdict  shews  that  the  jury  were  in 
favour  of  the  defendants.  The  only  point  on  which  our 
difference  rests  is,  I  believe,  the  point  of  public  benefit, 
not  the  point  upon  the  preponderance  of  public  benefit, 
biit  the  question  what  might  be  taken  into  consideration  as 
matter  of  public  benefit.  I  certainly  suffered  the  jury  to 
take  into  their  consideration,  as  part  of  the  public  benefit, 
the  possible  reduction  of  price  at  the  staith,  the  possible 
reduction  of  price  in  the  London  market,  and  the  improved 
condition  in  which  the  coals  would  arrive  there,  and  if  I  was 
wrong  in  suffering  them  to  take  any  of  these  points  into 
their  consideration,  the  verdict  may  have  proceeded  upon  a 
wrong  principle,  and  there  ought  to  be  a  new  trial.  Mr. 
Brougham  had  strongly  pressed  on  the  consideration  of  the 
jury,  that  these  staiths  were  beneficial  only  to  the  individuals 
to  whom  they  belonged,  and  that  they  conferred  no  benefit 
on  the  public;  and  in  answer  to  this  point  I  submitted  to 
the  consideration  of  the  jury,  that  if  by  means  of  these 
staiths  an  article  of  great  public  use  found  its  way  to  the 
public  at  a  lower  price  and  in  a  better  state  than  it  other- 
wise  would,  I  thought  these  were  circumstances  of  public 
benefit,  and  points  they  might  take  into  their  consideration 
upon  that  head;  and  upon  the  best  attention  I  have  been 
able  to  give  the  subject,  I  am  bound  to  say  I  continue  of 
that  opinion.  The  right  of  the  public  upon  the  waters  of  a 
port  or  a  navigable  river  is  not  confined  to  the  purposes  of 
passage;  trade  and  commerce  are  the  chief  objects,  and  the 
right  of  passage  is  chiefly  subservient  to  those  ends.  Un- 
less there  are  facilities  of  loading  and  unloading,  of  shipping 
and  landing,  much  of  the  public  benefit  of  a  port  is  lost. 
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I8«f .        In  the  infoncj  of  a  port,  when  it  is  first  applied  to  tha  puiw 
J;*^t^^      poses  of  trade  and  commerce,  unless  the  water  by  the  shore 
V.  be  deep,  the  articles  must  be  shipped  m  shallow  water  from 

RussBLi..      ii^^  shore  and  landed  iu  shallow  water  on  the  shore.    Boats 
or  vessels  of  small  draught  must  be  employed  to  fetch  and 
carry  from  and  to  the  shorei  and  the  commodity  must  pass 
from  boat  to  ship,  or  from  ship  to  boat.     Breakage,  and 
pilferage,  and  waste,  besides  die  expense  of  boating,  are 
some  of  the  probable  concomitants  of  such  a  mode.    As 
trade  advances  the  tneonvenience  and  mischief  of  this. mode 
are  superseded  by  the  erection  of  wharfs  and  qua^  and 
what  is,  perhaps,  an  improved  species  of  loading  wharf,  a 
staith.    The  loading  or  unloading  is  then  immediate  from 
the  wharf  or  staith  into  the  ship,  or  from  the  ship  upon  the 
wharf.     But  upon  what  principle  can  the  erection  of  a 
tft'harf  or  staith  be  supported  i    It  narrows  the  right  of  pas*- 
sage;   it  occupies  a  space  where  boats  before  had  navi* 
gated,  it  turns  part  of  the  water*way  into  solid  ground;  but 
it  advances  some  of  the  other  purposes,  the  main  purposes 
of  a  port,  its  trade  and  commerce.    Is  there  any  other  legal 
principle  upon  which  they  can  be  allowed?      Make  any 
erection  for  pleasure,  for  whim,  for  caprice,  and  if  it  inter- 
fere in  the  least  degree  with  the  public  right  of  passage,  it 
is  a  nuisance.     Erect  it  for  the  purposes  of  trade  and  com* 
merce,.  and  keep  it  applied  to  the  purposes  of  trade  and 
commerce,  and  subject  to  the  guards  with  which  this  case 
was  presented  to  the  jury,  the  interests  of  trade  and  com- 
merce give  it  a  protection,  and  it  is  a  justifiable  erection, 
not  a  nuisance.      What    says   Lord  Hale,  De  Portilna 
MariSf  c.  7>  p*  85?     ''In  the  case  of  building   into  the 
water  where  ships  or  vessels  might  formerly  have  ridden, 
whether  it  be  nuisance  or  not  nuisance  is  a  question  of 
fact.      It  is  not  every  building  below  high  or  low-waler 
ntark.that  is  ipso  facto  in  law  a  nuisance,  for  this  would 
destroy  all  quays,  which  are  all  built  below  high-water  mark, 
otherwise  vessels  could  not  come  at  them  to  unload,  and 
some  are  built  below  low-water  mark."    In  what  does  the 
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trade  and  commerce  of  any  port  consiat?  In  its  eaportf  imr. 
and  its  imports.  And  to  whom  do  the  public  benefits  of  a 
port  result?  To  the  port  and  its  neighbourhood,  and  to 
the  places'  with  which  it  trades.  The  exports  may,  and  m 
many  instances  do,  consist  of  the  produce  of  the  neighbour* 
hood  of  the  port,  and  the  individuals  to  whom  they  beloiq; 
are  induced  to  send  them,  not  from  patriotic  views  of 
encouraging  the  shipping  interest,  of  promoting  a  nursery 
for  seamen,  or  of  benefiting  the  place  to  which  such  produce 
is  sent,  but  from  the  mere  selfish  principle  of  individual  ad- 
vantage; but  if  public  benefit  results,  is  it  a  right  view  of 
the  question  to  look  at  the  motive  instead  of  considering  the 
effect  ?  If  the  conduct  of  many  individuals,  though  proceeding 
wholly  and  exclusively  fl'om  pnvate  motives  of  private  profit, 
produce  results  of  great  public  benefit,  and  the  question  is 
proposed,  whether  public  benefit  be  or  be  not  produced^ 
am  I  to  answer  the  question  in  the  negative,  because  public 
benefit  was  never  in  the  contemplation  of  the  individuals  by 
whom  it  is  produced  i  If  Iheu  the  exportation  of  the  pro^ 
duce  of  a  neighbourhood  will  increase  the  trade  and  coni* 
merce  of  a  port,  and  that  trade  and  commerce  will  benefit 
every  place  to  which  that  produce  is  sent,  how  is  that  ex* 
portation  to  be  advanced  i  By  giving  facilities  to  expdrt»» 
Uon,  by  reducirtg  the  expense  to  the  owner  of  that  produce^ 
by  enabling  him  to  export  Cipon  terms  which  will  inaune  hini 
a  profit  and  a  market.  What  is  the  great  export  tradd  of 
Newcastle  ?  The  produce  of  its  neighbourhood,  coaU  Who 
ata  tbe  first  movers  in  that  trade?  The  owners  of  the 
neigbbouriug  mines.  Why  do  Chey  send  the  coals  to 
maiket  I  For  the  sake  of  profit  only,  their  nlotive  is  selfish 
only.  But  are  the  owners  of  these  mines  the  only  persons 
interested  in  the  export  of  coals  i  Exclusively  of  the  ehip* 
ping  interest,  and  the  persons  who  are  concerned  in  the 
carrying,  trade,  when  the  owners  are  tempted  by  the  hope  of 
private  profit  to  join  in  Che  exportation,  what  is  to  be  said 
of  the  great  body  of  purchasers  at  the  market  to  which  the 
coals  are  carried  ?     Have  they  no  interest  in  having  coatsi 
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issr.        and  having  them  cheap  and  good?     Stop  the  Netocastk 
,2^"^^       coal  trade,  and  where  is  the  inconvenience  felt  ?     In  New^ 
9.  C€istle    and    its  neighbourhood,   to   a   certain    extent  un* 

KussELL.  doubtedly.  But  in  Newcastle  and  its  neighbourhood  only  ? 
Certainly  not.  To  a  much  greater  extent  in  London  and  in 
the  other  markets  to  which  Newcastle  coals  are  sent. 
Throw  any  impediment  upon  the  trade,  deteriorate  the 
coals,  or  increase  the  price,  and  where  does  the  pressure 
fall  ?  Undoubtedly  upon  the  market  to  which  this  coal  is 
sent.  Encourage  the  trade,  make  the  ardcle  cheap,  and 
improve  its  quality,  and  who  reaps  the  benefit  ?  The 
market  to  which  the  article  is  sent.  Facility  in  loading  is 
one  of  the  chief  means  to  give  the  trade  encouragement. 
It  brings  to  market  produce,  which  otherwise  would  not 
pay  for  bringing.  It  increases  the  number  of  sellers,  and 
has  a  tendency  to  produce  such  a  competition  as  will  keep 
the  price  low.  The  staiths  in  question  save  the  ship  one 
fourth  of  her  loading  time,  prevent  pilfering,  breakage  and 
waste,  and  send  to  market  a  better  commodity  by  6d.  a 
chaldron  than  would  otherwise  arrive  there.  And  is  this 
nothing  to  the  London  purchaser?  He  has  from  these  two 
staiths  600  cargoes,  above  100,000  chaldrons  of  prime  coals, 
coals  in  an  unbroken  state,  instead  of  the  same  quantity  of 
coal  in  an  inferior  condition,  keel  coals.  And  if  from  the 
benefit  which  the  owner  of  the  mine  has  from  the  staith, 
and  the  purchaser  at  the  staith  has  from  expedition  and 
otherwise,  the  coals  are  sold  in  the  London  market  at  a 
lower  price,  I  cannot  help  thinking  that  a  public  benefit 
results  to  the  London  buyers,  and  that  the  jury  were  en- 
titled to  take  that  into  their  consideration.  I  did  not  assume 
that  the  article  would  be  cheaper,  that  was  for  the  considera- 
tion of  the  jury;  but  if  it  were,  I  thought  it  an  ingredient  to 
be  considered  upon  the  question  of  public  benefit.  Is  the 
place  in  which  the  public  benefit  accrues  material  ?  Does 
it  signify  whether  it  accrues  in  the  port  of  Newcastle  or  in 
any  other  part  of  the  kingdom  ?  The  king  is  equally  the 
guardian  of  the  public  rights  of  all  his  subjects;  all  his  sub- 
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jects  are  equally  under  his  care;   and  if  public   bepefit         IMf. 
results,  it  is  immaterial  whether  it  is  to  his  subjects  in     TheKitfo 
London  or  to  his  subjects  in  Newcastle.    Nor  can  it  be  a  •• 

question  whether  the  benefit  results  from  a  public  or  a  pri** 
vate  staith ;  from  the  staith  confined  to  the  goods  of  a 
jsingle  individual,  or  from  a  public  one,  which  any  one  may 
use.  In  estimating  the  amount  of  public  benefit  which  a 
staith  produces,  the  extent  to  which  it  b  used  may  be  nsa* 
terial ;  but  if  a  private  individual,  with  his  own  coals,  keepi 
it  in  full  employ,  I  think  it  equally  entitled  to  protection,  on 
account  of  the  benefit  it  confers  upon  the  distant  marked 
the  market  to  which  the  coals  are  carried,  whether  it  b^ 
public  or  private.  I  have  hitherto  considered  the  case  with 
reference  to  these  two  staiths  only,  and  to  the  public  benefit 
which  they  confer  upon  the  distant  market ;  but  when  the 
question  is  considered  with  reference  to  the  state  of  the  port 
of  Newcastle,  the  necessity  of  taking  into  consideraUon  the 
effect  upon  the  distant  market  appears  to  me  more  promi* 
nent.  There  are  twenty-eight  similar  staiths,  many,  if  not 
all,  for  the  private  purposes  of  particular  coal  owners. 
Exclude  the  question  of  public  benefit  to  the  London  market 
from  the  staiths  in  question,  and  must  it  not  be  .excluded 
from  each  and  every  one  of  those  staiths,  and  what  will  be 
the  state  of  the  London  market  when  the  purchaser  can 
meet  with  nothing  but  keel  coal  i  But  will  he  be  able,  even 
to  get  keel  coals  ?  There  must  be  staiths,  as  was  in  evidence 
upon  the  trial,  for  loading  keels.  And  if  a  ship  staith  is  to 
be  proscribed  because  it  is  erected  and  used  for  the  private 
benefit  of  the  proprietor  of  a  particular  coal  mine,  and. 
because  the  public  benefit  to  the  market  cannot  be  taken* 
into  consideration,  must  not  keel  staiths,  when  erected  and 
used  for  the  private  benefit  of  a  like  proprietor,  be  excluded 
also?  It  will  interfere,  though  in  a  less  degree,  with  tbe> 
freedom  of  passage,  and  though  a  nuisance  of  less  magnitude, 
will  still  be  a  nuisance.  For  these  reasons,  I  am  of  opinion, 
that  upon  the  question  of  public  benefit,  the  probable  effeet  ^ 
upon  the  price  and  meliorated  condition  of  the  coal,  were 
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proper  for  the  consideration  of  the  former  jury ;  that  if  tbe 
.ease  were  to  go  to  another  jory,  they  would  stiU  be  proper 
ingredients  for  their  consideration,  and  that  the  direction 
given  in  that  respect  is  free  from  objection. 

Lord  TENtERDEN,  C.  J. — I  am  sorry  that  1  cannot 
concur  in  the  opinion  of  my  two  lemned  brodiera  on  the 
present  occasion,  i  am  not  prepared  to  say  that  I  thidk 
the  verdict  ought  to  be  entered  for  the  crowny  but  witb  all 
deference  to  them,  I  am  compelled  to  own  that  my  roind 
would  be  better  satisfied  if  the  cause  were  again  aent  to 
trial  by  another  jury.  I  do  not  think  the  want  of  a  previous 
ulrrit  of  ad  quod  damnum  conclusive  against  the  defendants* 
Such  a  writ  is  highly  proper  where  the  crown  is  appbed  to 
foir  a  grant  of  any  liberty  or  franchise;  and  so  far  at  least 
necessary,  that  probably  no  person  would  think  himself 
justified  in  advising  tbe  King  to  make  any  such  grant  whel-e 
possible  injury  to  an  eiisting  right  could  be  surmised  with-» 
out  the  sanction  of  a  previous  inquiry  under  the  writ.  It 
may  also  be,  and  I  think  it  is,  a  prudent  and  proper  measure 
before  a  subject  takes  upon  him  to  act  for  himself  and  od 
bis  own  judgment.  The  want  of  it  furnishes  an  argumeni 
against  the  propriety  of  his  act,  because  it  shews  that  be  is 
apprehensive  of  the  eoHsequehee  of  a  previous  inquhry^  and 
fears  that  its  resiilt  may  be  unfiivouriible  to  his  views.  AuA 
when  the  object  of  ariy  proceeding  is  to  prevent  tbe  stcconH 
plisbment  of  an  act  iitteilded  or  begun,  as  an  application  for 
an  injunction^  the  wtot  of  this  previous  proceeding  may 
properly  form  a  very  material  ingredient  in  the  considention 
of  tbe  question*  It  is  also  deserving  of  conaideration  and 
attention  on  the  trial  of  an  indictment.  But  the  finding 
under  this  writ,  wben  favourable  to  those  at  whose  instance 
it  has  issued,  is  traversable,  it  is  not  conclusive  in  their 
favour,  it  is  not  a  bar  to  an  indictment  for  a  nuisance*. 
The  jury,  by  whom  suck  m  indictment  is  to  be  tried,  have' 
alright  to  exercise  their  own  judgment  upon  the  hialiter^  and- 
i^ay  find  that  to  be  a  perfect  nnisance  npfaicb,  under  this 
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writ,  bas  be<o  found  not  to  be  .to  the  prejudiee  of  bis  Ma«        IMf. 
jest/s  flobjects*    And  as  the  finding  is  not  conclasiie  on     J^^Y^*^ 
one  mde,  I  cafnnot  think  the  absence  of  any  findii^  concla*  p, 

sive  on  the  other.  In  my  opimoD,  speaking  with  great  de-  R^^w^** 
ference  to  the  high  authority  that  is  reported  to  hare  spoken 
of  the  want  of  such  a  proceedmg  as  conchisive^  the  jary 
who  are  to  try  an  indictment,  for  a  nuisance  have  a  right  to 
exercise  their  own  judgment  on  the  questtoo,  as  well  in  the 
absence  of  such  a  proceeding,  as  where  such  a  previoiis 
inquiry  has  taken  place.  I  come  now  to  mention  my  reasons 
for  saying  that  ray  mind  would  be  better  satisfied  if  the 
cause  were  sent  to  another  trial.  The  erections  in  qaestiod 
are  said  to  be  in  the  port  of  Neweastkj  by  which  I  under^ 
stand  to  be  meant,  that  they  are  within  the  limits  of  tb^ 
jurisdiction  of  that  port.  They  are  certainly  at  a  conai** 
derable  distance  belOw  the  pablic  quays  and  places  of 
general  resort  of  vessels  trading  to  that  port,  and  must  be 
passed  by  vessels  resorting  to  and  from  such  places.  And 
I  take  it  to  be  clear  that  the  passage  of  such  vessels  is,  in 
certain  seasons  at  least  of  wind  and  tide,  rendered  less  firee 
and  commodious;  that  the  water  way  is  in  some  degree 
narrowed  at  present,  and  may  possibly  and  not  improbably  be 
further  narrowed  in  process  of  time  by  the  gradual  accumoi- 
lation  of  sand  and  silt  carried  to  the  opposite  side  of  the  liver. 
The  erections  were  made  and  maintained  for  the  private 
convenience  of  the  owners  of  particular  collieries;  all  who 
think  proper  to  purchase  their  coals  from  these  collieries 
have  a  right,  under  a  particular  act  of  parliament,  to  be 
supplied  in  turn,  by  application  at  some  office  at  'Newecuiie. 
The  owners  of  the  collieries  cannot  chuse  to  whom  they 
will  vend,  but  they  may  chuse  at  what  seasons  they  wiU 
tend,  and  whether  they  will  vend  at  all,  and  seasons  may 
occur  when  they  have  no  commodity  to  vend.  It  was 
proved  that  coals  put  into  vessels  from  these  staiths  are  le^ 
broken  and  come  to  market  in  distant  places  in  a  somewhat 
better  state  thbn  those  which  are  brought  to  the  vessel's  side 
in  keels  or  barges,  and  so  undergo  a  double  shipment  or 
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J8^.        removal.    But  I  think  it  may  Well  be  doubted  whethet*  they 
j!^^^^      come  to  market  at  any  cheaper  rate,  or  at  a  rate  so  moch 
V.  cheaper  as  to  be  worth  consideration.     When  all  arrive  at 

a  market,  I  should  apprehend  those  which  are  found  in  the 
best  state  will  fetch  the  best  price,  and  so  the  advantage,  as 
far  as  price  is  concerned,  will  be  to  the  owners  of  the  stuiths 
and  coUierieSy  and  not  to  the  public.  Admitting,  howev6r^ 
that  there  is  some  public  benefit  both  from  the  price  and 
condition  of  the  coals,  still  I  must  own  that  I  do  not  think 
those  points  could  properly  be  taken  into  consideration  in 
the  question  raised  by  this  indictnient  That  question  I 
take  properly  to  have  been,  whether  the  navigation  and 
passage  of  vessels  on  this  public  navigable  river  was  injured 
fay  these  erections.  Upon  this  question  there  was  evidence 
on  both  sides,  regard  being  had  to  that  obstruction  which 
must  necessarily  take  place  by  the  tranfsfer  of  coals  from 
keels  or  other  vessels  confined  to  th6  navigation  of  the  river 
into  ships  of  a  different  kind  passing  to  sea.  And  if  the 
question  had  been  left  entirely  in  this  form,  and  a  verdict 
found  for  the  defendants,  I  do  not,  as  at  present  advised,  see 
that  any  objection  could  have  been  properly  made  to  it.  In 
«ome  parts  of  my  learned  brother's  direction  to  the  jury, 
«nd  especially  towards  the  close,  the  case  appears  to  havie 
been  left  mainly  on  this  ground.  But  in  other  parts  remarks 
'Were  made  on  the  public  benefit,  of  the  nature  I  have 
alluded  to,  which  might  probably,  in  my  judgment,  have  an 
effect  upon  the  minds  of  the  jury,  coming  as  they  did  from^o 
idgh  and  from  so  respectable  an  authority,  that  I  think  ought 
not  to  have  been  produced.  I  am  far  from  thiilking  that 
where  the  direction  of  a  judge  is,  in  the  main  and  taken 
altogether,  right  and  consonant  to  law,  a  verdict  is  to  be  Sc^t 
aside  on  account  of  occasional  or  casual  expressions,  that^ 
upon  more  mature  consideration,  may  be  thought  incorrect. 
And  I  desire  that  no  such  inference  ^ay  be  drawn  from  my 
present  judgment.  It  would  be  a  very  ill  compliment  to 
juries  to  suppose  that  they  ar^  likely  to  be, misled  by  such 
accidental  expressions.     But   in  the  present  case,*  I  anfi 
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.baund  to  say.that  I  think  the  matter  went  further,  and  that  1^^- 
oiy  mind  ia  by  no  means  satisfied  that  the  verdict  was  not  ^^  j)^ 
materially  influenced  by  considerations  that  I  think  ought  v. 

aot  to  have  affected  it.     For  these  reasons  I  should  have  ^ 

..been  better  satisfied  with  a  new  trial ;  but  as  those  of  my 
learned  brothers  who  have  felt  themselves  at  liberty  to  take 
any  part  in  the  consideration  of  this  question,  think  the  ver* 
diet  ought  to  stand,  the  rule  for  setting  it  aside  aud  entering 
a  verdict  for  the  crown  must  be  discharged. 

Rule  discharged.   . 
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Feigned  issue,  to  try  whether  the  hamlet  of  Single-^  A  parish  can- 

boroughj  in  the  parish  of  Great  Horwood^  in  the  county  of  ^MratdFtnto 

Buckingham,  was  legally  separated  and  divided  from  the  districts  for 

township  of  Great  Honoood,  in  the  same  parish,  for  the  muntenaDce 

relief  and .  maintenance  of  the  poor.     At  the  trial  before  o^jl^epoor, 

.  unless  It  can* 

Alexander,  C.  B.,  at  the  Buckinghamshire  summer  assizes*  nototlierwise 

1825,  a  verdict  was  found  for  the  plaintiff,  subject  to  the  J^nefit  ofthe 
opinion  of  this  Court  upon  the  following  case : —  statuteiSE/ift 

The  parish  of  Great  Norwood  consists  of  the  township  ^' 
of  Great  Horwood  and  of  the  hamlet  of  Singleborough, 
yihich  barolet  is  a  distinct  and  immemorial  vill.  The  town* 
ship  of  Honoood  contains  about  3000  acres,  consisting 
almost  entirely  of  open  fields  and  waste  or  common  lands. 
The  hamlet  of  Smgleborough  contains  about  900  acres.  It 
was  inclosed  upwards  of  20  years  ago  under  an  act  of  par- 
liament, and  the  lands  are  of  much  greater  value  in  pro- 
portion to  their  extent  than  those  of  thetownship  of  Hor^' 
wood. 

The  case  then  went  on  to  state,  with  a  verbose  particu- 
larity which  it  would  be  inconvenient  and  does  not  appear 
necessary  to  imitate,  a  vast  variety  of  facts  relating  to  th0 
extent,  populaUon,  and  circumstances  of  the  parish ;  and 
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to  set  out  a  great  number  of  certificates  and  bastardy  boad«^ 
varying  in  date  from  1679  to  1753,  some  directed  ^  to  the 
overseers  of  the  poor  of  Grea<  Uarwoodcum  SingleborougkJ' 
others  "  to  the  overseers  of  Great  Horwood"  and  otbeni 
''  to  the  overseers  of  Singleborough.^  It  then  proceeded 
iw  follows; — 

On  the  8th  of  Oriober^  1690,  an  agreement  was  made 
under  tbe  bands  and  seals  q{  Hugh  Barker  and  3£  otker 
persons,  including  the  rector  of  the  parish,  tfaerein  described 
as  of  Great  Horwood  and  Singleborougk,  whereby  they 
agreed  to  have  a  house  built  at  Singleborougk  for  the  use 
of  W,  Gayton,  at  the  costs  and  charges  of  Horwood  and 
Singleborougk,  and  so  to  continue  for  the  use  of  the  poor 
of  Singleborougk,  each  hamlet  paying  their  usual  propor- 
tionable allowance  for  their  relief;  and  that  the  poor  of 
Singleborougk  and  Horwood  be  kept  in  their  respecti^se 
hamlets. 

On  tbe  24tb  of  April,  IT5S,  the  following  agreement 
urasnaade  by  and  between  die  churchwardens  and  overseers 
0f  tbe  poor  of  the  township  of  Great  Horwood  and  certain 
inhabitants  of  tbe  said  township,  and  tbe  cburchwardens 
and  overseers  of  the  poor  of  the  hamlet  of  Singleborougk 
and  certain  inbabitants  thereof  :-^^' Articles  of  agreement 
indented,  made,  concluded  and  agreed  upon,  this  £4th  day 
(ff  April,  1753,  between  J,  H.  and  J,  J.,  churchwardens, 
and  W.  K.  and  H.  C,  overseers,  and  W.  K.,  R.  W.,  R.  B.', 
W.  C,  N.  iV.,  H.  H.,  T.  E.,  and  T.  V.,  and  others,  whose 
bands  and  seals  are  hereunto  set  and  subscribed,  occupiem 
of  lands  and  tenements  within  the  town,  precincts,  or  divi- 
sion of  (jreai  Horwood,  in  the  county  of  Bucks,  for  and  on 
behalf  of  themselves,  and,  as  far  as  by  law  they  ean,  on 
behalf  of  the  future  churchwardens  and  overseers  and  occu^ 
piers  of  lands  and  tenements  within  the  said  town,  precincts^ 
or  division,  of  the  one  part,  and  T.  B.,  churchwarden,  and 
T-  B.,  senior,  overseer,  and  2'.  J3.  the  elder,  and  T.  B.  tbe 
younger,  and  J.  H^  and  others,  whose  hands  and  seals  are 
hereunto  set  and  subscribed,  occupiers  of  lands  and  tene^ 
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meots  within  |h<e  hamlet,  liberty,  or  divisioa  of  Singlebo* 
rough,  in  the  parish  of  Great  Horwood  aforesaid,  on  behalf 
of  themselves,  and«  as  far  as  by  law  they  caq,  on  behalf  of 
all  and  every  future  and  succeeding  churphwardens  an^ 
overseers  aod  occupiers  of  laads  and  teoements  within  the 
aaid  hamlet,  of  the  other  part,  as  follows: — Wbejeas  fre-^ 
quent  disputes  do  arise  between  the  occupiers  of  lands  in 
the  said  town  and  the  said  hamlet^  concerning  the  reception 
of  poor  persons  sent  by  orders  or  otherwise  to  each  of  the 
said  places,  and  concerning  the  proportion  of  the  poor  rates 
to  be  raised  in  each  place,  /occasioned  in  some  measure  by 
considerable  private  donations  given  for  the  maintenance 
and  relief  of  the  poor  of  <^ne  place,  independent  and  exdu* 
sive  of  the  ptber,  by  which  great  expenses  frequently  are 
incurred,  disorder  and  confusion  do  ensue,  and  the  poor 
by  such  meaiis  becomes  more  burthensome  than  they  other- 
wise would  be :  Now  for  the  prevention  of  such  in<^n* 
veniences  for  the  future,"  &c.  Tb^  4eed  then  contained 
an  agreement  that  for  the  future  each  district  should  sepa- 
rately maintain  itp  own  ppor,  and  that  the  township  and 
hamlet  shouldi  iff  all  ^^atters  concerning  the  poor,  be  coq?- 
sidled  m  two  dj^inct  and  different  parishes ;  it  provided 
fqr  the  divisioq  of  certain  private  donations  and  of  certaia 
almshouses  between  the  two  districts:  and  it  contained  *a 
Covenant  to  support  and  ke^p  ^he  articles  of  agreement^ 
and  to  admit  the  same  as  evijdence  in  any  controversy  which 
mig^t  arise  touching  the  poor  of  either  of  the  said  places, 
£yer  since  the  dat^  of  this  agreement  the  township  and 
hamlet  respectively  have  maintained  their  poor  separately, 
ami  paupers  have  been  removed,  by  orders  of  justices,  from 
foreign  parishes  to  the  township  and  hamlet  respectively, 
^  from  the  hamlet  to  the  township. 

Since  the  year  1753  there  have  been  separate  poor  rates 
for  the  township  and  hamlet,  and  also  separate  appoint- 
ments of  oyef  seers  of  the  poor,  with  the  exceptions  herein- 
after mentioned :  that  is  to  say,  that  in  each  of  the  years 
1815,  1816,  and  1817,  a  joint  appointment  of  overseers  of 
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the  poor  of  the  whole  parish  was  made  by  Iwojusticea  of 
the  peace,  on  the  application  of  the  inhabitants  of  the 
township  of  Great  Norwood,  without  the  consent  and  against 
the  will  of  the  inhabitants  of  the  hamlet  of  Singleborough  ; 
but  notwithstanding  such  joint  appointments  of  overseersi 
the  poor  of  the  hamlet  of  Singkborough  continued  to  be 
maintained  and  employed  by  the  inhabitants  thereof  8ep»> 
rately  as  theretofore,  and  without  any  interference  on  the 
part  of  the  overseers  or  inhabitants  of  the  township  of 
Horwood,  and  separate  rates  were  likewise  made  by  the 
township  and  hamlet  respectively  for  the  relief  of  their 
respective  poor. 

If  the  Court  shall  be  of  opinion  that  the  legal  presump- 
tion to  be  formed  from  the  facts  stated  is,  that  the  hamlet 
of  Singkborough  was  legally  separated  from  the  township 
of  Great  Norwood,  for  the  relief  and  maintenance  of  the 
poor,  the  verdict  is  to  stand ;  otherwise,  a  verdict  is  to  be 
entered  for  the  defendant. 

B.  Monro,  for  the  plaintiff.  The  Court  must  come  to  a 
decision  in  the  affirmative  of  this  issue,  that  the  hamlet  of 
Singkborough  has  been  legally  separated  from  the  township 
of  Great  Norwood,  for  the  purpose  of  relieving  and  main- 
taining its  own  poor.  There  is  no  doubt  that  it  may  have 
been  legally  separated  for  that  purpose,  if  at  the  tiitae  when 
the  statute  13  &  14  Car.  2,  c.  12,  passed,  the  parish  could 
not  receive  the  benefit  of  the  statute  43  Eliz.  c.  2.  For 
this  position  Rex  v.  Leigh  (a),  and  Rex  v.  Walsall  (fi),  are 
express  authorities;  and  in  the  former  of  those  cases 
Buller,  J.  declared  the  meaning  of  that  phrase  to  be^  not 
that  there  must  be  an  absolute  impossibilitt/  for  the  inha- 
bitants of  a  parish  to  maintain  their  own  poor,  as  aparishy 
for  that  would  not  be  the  case  even  if  the  parish  were  a 
hundred  miles  in  circumference,  but  that  it  must  be  tircofi- 
venient  for  them  to  do  so  (c).     The  question,  therefore,  is, 

(«i)  3  T.  R.  746.  (f)  "  The  statute  docs  not  mean 

{b)  2B,kA,  157.  -        that  it  is  absolutely  impossible  for 
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whether  this  parish  has  been  able  conveniently  to  receive 
the  benefit  of  the  statute  43  EHz.  c.  2.  Now  it  is  found 
bj  the  case^  that  during  the  last  seventy-two  years  it  has 
not  in  fact  received  that  benefit^  for  there  have  been  re* 
inovals»  not  only  from  foreign  parishes  to  the  hamlet  of 
Singleborovgh  and  to  the  township  of  Great  Horwood^  bat 
from  the  hamlet  to  the  township;  and  the  not  receiving  the 
benefit  during  such  a  period  is^  according  to  the  opinion  of 
Bey  ley  9  J.,  in  Rex  v.  Walsall ^  strong  evidence  to  lead  to 
the  conclusion  that  it  was  not  capable  of  doing  so.  [Bay-- 
ley 9  J.  In  that  case  the  agreement  to  separate  had  been 
acted  upon  ever  since  the  time  of  passing  the  statute  ld& 
14  Can  2.]  It  appears  here  that  even  prior  to  the  last ' 
seventy-two  years,  the  parish  had  not  the  full  and  ordinary 
benefit  of  the  statute  43  Eliz.,  for  in  1690,  not  quite  thirty 
years  after  the  passing  of  the  statute  13  &  14  Car.  2,  an 
agreement  was  made  for  keeping  the  poor  of  Singleborough 
and  of  Great  Norwood  separately  in  their  respective  hamlets. 
[Bayley,  J.  It  does  not  appear  by  that  agreement  that  it 
was,  in  the  language  of  the  twenty-first  section  of  that 
statute,  ''  by  reason  of  the  largeness  of  the  parish"  that  it 
could  not  receive  that  benefit.]  .The  words  of  the  enact- 
ment are  general,  and  it  has  never  been  decided  that  they 
must  be  restrained  by  the  recital  to  those  cases  only  where 
the  largeness  of  the  parish  is  the  only  reason  why  it  cannot 
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them  to  maintain  their  own  poor 
as  a  parish,  but  that  it  is  inconve- 
nient so  to  do.  I  even  go  further, 
for  though  it  should  appear  that  a 
parish  had  enjoyed  the  benefit  of 
the  statute  of  Elizabeth,  yet  if  they 
could  not  now  conveniently  main- 
tain their  own  poor  jointly,  we 
would  permit  them  to  divide  them- 
selves, provided  there  be  such  legal 
divisions  as  are  capable  of  main- 
taining their  own  poor  separately .'' 
Per  BuUer^  J.,  m  lUx  v.  Leigh,  3 


T.  R.  746.  And  in  Rex  v.  Hbr/on» 
1 T.  R.  374,  the  same  learned  Judge 
said,  ''  we  must  consider  what  is 
meant  by  the  benefit  of  the  statute. 
It  is  that  the  parish  may  maintain 
their  poor  at  a  parith,  for  unless 
they  can  do  it  as  tuch,  they  cannot 
have  the  benefit  of  the  statute. 
Now  it  is  stated  that  two  of  the 
townships  maintain  their  own  poor, 
but  unless  they  all  join,  they  can- 
not have  the  benefit  .of  the  sta- 
tute." 


CAS£^  IN  THIS^  KINO  S  If^SCfi, 

rep&ive  the  benefit  of  the  sUtute  of  Elizabeth  (ji).  In  Ret: 
y,  Leigh  {b)  the  parjth  was  not  very  large,  fiv«  mil^s  long 
and  four  miLea  li>road ;  and  here  there  are  4000  »&f et  19  the 
lit^ri^hy  of  which  Smgleboriwgh  co^taina  oply  om  fourth.. 
Jfi  1714  »  4:;ertific9te  wa6  given,  directed  to  ihe  churcb- 
ivmrdeno  jand  ov^^seera  of  th^  poor  of  the  hamlet  of  Singk- 
borough  and  pariah  of  Great  Horwfyod*  It  is  true  that  th^ 
pgreefl^ieDt  of  1753  sh^w3  that  th«  private  donalion^  wer^ 
in  »ome  degri99  tb?  caus^  of  disputes  between  tb^  k9J»)et 
and  tbe  towa/vbip ;  but  it  4oe^  not  sbeyv  th^t  they  wejr^  tb^ 
pnly  (Cause  of  ^se  disputes;  and  iit  do^s  sbei^  (MMy 
that  at  that  time  ther^  existed  a  ne^effjty  for  a  s^p^rMipn^ 
If  a  joint  tappotntment  of  ovariseers  shoMld  now  bie  b^d 
proper,  what  security  if  there  tbat  the  s^me  disput^a  and 
eypensa  whkb  were  obyifited  by  the  agre^jweot  vfUl  not  b# 
ugaio  oci::asioii9d  ^  In  an  anonymous  case  (c),  r«ieognised 
by  liord  Kenyan  in  Ret:  y*  NeufeU  (d),  where  difere^t  dia* 
tricts  of  a  parish  situated  m  tiro  counties  had  difitipct 
oiS«era,  »ade  di^tiiftct  rates,  and  bad  used,  time  out  of 
tniod,  to  make  dislinct  accounts  to  the  Justice  of  e^ 
cbuAty,  ibe  C^urt  held  tbiat  they  wer«  entitled  to  n)«int«in 
their  own  poor  sepamt^Iy-  In  Rtv  v.  l£igh  (/&),  whe^e  9 
township  had  for  60  or  7P  yeiirs  past,  (jsnd  before,  for  wy 
thing  that  appeased  to  the  cpntriu^,)  had  separate  overse^rsi 
and  maiiitaiBed  its  ow9  poor  aepsrately  from  the  pari/^b  at 
large,  it  was  held  that  it  was  still  entitled  to  the  same 
privilege. 

Biigh,  coQii;^  w»s  stopped  by  the  Court. 

Lord  Tentebden,  C.  J. — The  question  reserved  for  our 

(a)  ^  To  enable  the  town^ips  ble  thoc  tbey  can  oontinue  to  renp 

of  a  parish  to  separate  from  each  the  benefit  of  tbat  statute."    Per 

other,  where  it  appears  Chat  the  AMwtt,  J,,  in  Rex  v.  Leigh,  S 

parish  has  had  the  benefit  of  the  T.R.  746;  1  Nolan,  96,  3d  edit. 

4A' Eiitabfth,  k  must  be  ehewn  (6)  ST.R.  T46. 

thaty^om  an  increase  afpoputationj  (e)  Sir  Tho.  Ray.  476. 

or  some  other  cause,  it  is  impossi-  (d)  4  T.  R.  966. 


£A3T£B  T£ft«l,  Vf|I  «S0«  |y. 

opinioji  upoa  lbi8  spechi  €ais«  as,  wb^tbi&r  lbt  l^«l  pre- 
sufliptiott  to  be  formed  frojm  the  facts  /stated  in  that  case  i«, 
ihat  the  kunlet  of  Swgleborough  bas  been  legally  separated 
from  the  township  of  GreaS  H^rwood^  for  the  reJief  and 
aaaintenance  of  the  poor.  Now,  looking  to  the  statute 
13&  14  Car.  £,  c,  12,  s.2],  upoo  wbicb  alone  sucb  a  sepa- 
ration can  be  fouadedi  it  is  apparent  .that  the  largeness  of 
the  parishes  is  ^espresaly  assigned  ma  the  reason  why  pardr 
cttlar  pariabes.  are  unable  ito  e»joy  tbe  bene^t  of  tbe  previoue 
statute,  43  Etiz.  c.  £^  I  maet  not  be  understood  as  Joea»- 
ing  to  say,  that  because  the  Iwgeness  of  the  parishes  is  so 
nnentioBed,  Ikat  muat  be  considered  as  tbe  only  reason  why 
the  benefit  of  the  statute  of  EtixabieUi  cannot  be  enjoyed; 
because  that  benefit  might  be  loat  by  ineans  of  an  increas<- 
ii^  and  superabundant  population  in  a  district  uot  itself 
•Yery  large.  But  I  do  mean  to  fay,  that  there  must  be 
some  evidence  to  shew  that  the  parish  has  not  received, 
^nd  could  not  hawe  receivied,  the  benefit  of  the  statute  of 
Elizabeth.  Looking  nt  the  present  state  of  things  in  this 
parish,  I  see  nothing  to  justify  me  in  oomiog  to  such  m 
conclusion ;  and  looking  at  the  former  state  of  tfaiags  there, 
I  see  nothing  shewing  that  this  parish  might  not  have  had 
theyUZ/ benefit  of  that  statute.  What  are  the  facts  here? 
These.  In  175S  the  hamlet  and  the  township  thouglit  fit 
to  separate.  The  instrnment  by  which  they  separated  was 
dearly  invalid,  unless  it  was  founded  on  that  necessity  which 
die  statute  of  Charles  points  out  The  instrument  recites, 
that  fre<)uent  disputes  had  arisen  between  the  occupiers  of 
lands  in  the  town,  precinct,  or  division  of  the  township  of 
Great  Horwood  and  the  hamlet  cf  Smglebonmgh,  coneera*- 
sng  the  reception  of  poor  persons  sent  by  orders  of  removal 
to  each  of  those  places,  and  ooBcerning  the  proportion  of 
poor  rates  to  be  raised  in  each  of  those  places,  occasioned 
in  some  degree  by  consid^able  private  donations  given  for 
^  relief  and  maintenance  of  the  poor  of  xuie  place,  inde<* 
pendently  and  exclusively  of  the  other,  by  which  great 


•Ba0TO€K 
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expeiises  were  incurred,  and  disorder  ^nd  confu«ioa  ensued, 
and  the  poor  became  more  burthensome  than  they  would 
otherwise  have  been.  All  that  I  can  infer  from  such  ao 
agreement  is,  that  there  had  been  disputes  originating  in  a 
want  of  proper  attention  to  the  subject;  not  that  there  was 
any  real  inability  on  the  part  of  the  parish  to  maintain  all 
its  poor  collectively,  but  merely  that  the  hamlet  and  the 
township  thought  proper  to  fall  into  disputes  upon  the 
mode  of  doing  it.  Thps^  disputes  are  said  to  have  been 
*occasioned  in  some  degree  by  the  private  donations,  but 
that  does  not  prove  that  they  were  unable  to  receive  tike 
bene6t  of  the  statute  of  Elizabeth:  indeed  the  donationt, 
if  properly  applied,  could  not  have  caused  any  difficulty  in 
that  respect ;  for  if  the  poor  rates  of  the  whole  pfirish  were 
applicable  to  the  relief  of  all  the  poor,  the  private  donatipns 
would  not  be  so,  but  would,  properly,  be  applicable  to 
those  only  who  did  not  receive  any  assistance  from^  the  poor 
rates,  but  who,  having  some  assistance  from  another  source, 
•were  thus  enabled  to  maintain  themselves.  In  the  present 
case  the  agreement  for  the  separation  was  of  so  recent  a 
date  as  1753.  In  Rex  v.  Walsall  (a)  the  separation  took 
place  very  shortly  after  the  passing  of  the  statute  of  Charles. 
Now  in  the  interval  between  the  statute  of  Elizabeth  and 
ihat  of  Charles^  there  could  not  be  any  legal  valid  separa- 
tion. Then  if  we  find  that  as  soon  as  an  act  of  parliament 
makes  a  separation  legal,  a  parish  which  could  not  have  the 
/ull  benefit  of  the  statute  of  Elizabeth  actually  effects  such 
a  separation,  that  is,  in  my  opinion,  satisfactory  evidence, 
that  at  and  before  that  time  it  had  been  thought  that  the 
parish  could  not  have  the  benefit  of  the  statute  of  Elizabeth* 
But  the  same  inference  does  not  arise  in  a  case  where  the 
separation  has  been  effected  so  recently  as  1753.  Upon 
the  whole,  therefore,  I  am  of  opinion  that  the  facts  of  this 
case  do  not  warrant  us  in  presuming  that  the  hamlet  of 
Singleborough  has  been  legally  separated  from  the  township 

*  .  (a)  $  B.  &  A,  nr. 
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6f  Great  Honvood  for  die  relief  and  maintenance  of  the  i8«7< 

poor.  Z^'^ 

*.  The  other  Judges  concurred.  RiDe'irAn 

Judgment  for  the  defendant* 


CdATEis  and  another  v.  Railton  and  another. 

IL  ROVER  for  500  pieces  of  printed  calico.     Plea,  not  Goods  par- 
guilty  ;  and  issue  thereon.     At  the  trial  before  Lord  Ten-^  ^^^^^^  ^Sf*^ 
®       •"  aeent  at  ilfaa- 

ferd^,  C.  J.  at  the  last  London  sittings,  the  case  was  this :-—  cheiier,  for 

The  plaintiffs  were  calico  printers  at  Manchester:  the  de*  L^JI^'^ 

fendants  were  commission  agents  at  the  same  place,  acting  being  sent  to 

also  as  packers  in  respect  of  such  goods  as  they  sent  abroad^  iMtm^  are  in 

Janles,  Richard,  and  Robert  Butler  were  merchants,  carry-  ^rantitu  until 

•      T       .  1        ■      /*  i.  -r^     .        T^        '"®y  arnve  at 

iti^  on  busmess  m  London  under  the  firm  of  Butler,  Bro-*  Utbon,  and, 

thers,  and  in  Lisbon  in  partnership  with  onie  Krus,  under  ^"  '***  '?*? 

the  firm  of  Butler,  KrUs  &  Co.     The  course  of  dealing  principal,  may 

between  the  parties  was  this:— When  Butler,  Krus  &  Co.  jhe'l^ri^in^ 

wanted  goods  to  be  purchased  for  th6m  at  Manchester,  xh^y.  *«  warehouse 

sent  a  letter  addressed  to  the  defendants  under  cover  to  Manchuter. 

Bvttler,  Brothers,  in.London.    That  letter  Butler ^  Brothers, 

forwarded  to  the  defendants,  who  purchased  the' goods  in 

the  name  of  Butler,  Brothers,  and  forwarded  them,  fn& 

lA^rpool,  to  Butler,  Krus  &  Co.  at  Lisbon;  and  the  seller 

then  drew  on  Bti/^r,  Brothers,  at  three  months  fdr  the 

amount.    On  the  7th  of  January,  1826,  the  defendants 

received  a  letter  from  Butler,  Brothers,  inclosing  one  frooi 

Butler,' Krus  &  Co.,  of  the  19th  of  December,  desiring. the 

defendants  to  purchase  ,on  their  acc6unt  5XX)  pieces  of 

printed  calico,  and  on  the  following  day  the  defendants  did 

purchase  the  same  of  the  plaintiffs  in  the  name  of  Butler, 

Brothers,  infoi*ming  the  plaintiffs  that  they  were  to  be  sen^ 

to  Lisbon  as  on  former  occasions.    On  the  26th  of  January. 

the  goods  were  delivered  to  the  defendants  at  their  ware* 
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bouse  in  MancAuier,  with  an  invoiee,  in  wkicb  Bu$kt, 
Brothers,  were  made  debtors.  The  defendants  sent  tbe 
goods  to  their  calenderer,  who  calendered  them,  made  them 
up,  and  returned  them  to  the  defendants  on  the  3>9t  of 
January.  The  defendants  were  to  forward  the  goods  to 
Liverpool,  to  be  shipped  to  Butler,  Krus  &  Co.  at  Lisbon. 
Neither  Butler,  Brothers,  nor  Butler,  Krus  &Co.,  had  any 
warehouse  at  Matichester,  On  the  1st  of  February  the 
plaintiffs  drew  upon  Butler,  Brothers,  a  bill  for  the^  price 
of  the  goods  at  three  months'  date,  and  transmitted  it  to 
Ltmdofi,  but  it  was  dishonoured.  Builer,  Brothers^  stopped 
payment  on  iht  6tfa  of  February^  and  a  commi«»idn  lifter* 
wards  issued  againirt  them/  uttder  which  they  were  declared 
bankrupts.  The  goods  remained  in  the  defendants*  ware- 
bouse  at  the  time  when  intelligence  reached  Mancheitef 
that  Butler,  Brothers,  had  stopped  payment,  and  tt|e  plain* 
tiffs  then  claimed  them,  but  the  defendants  refused  to 
deU?ef  them*  Tbe  Lord  Chief  Justice  was  of  opinion  that 
lAsbon  being  the  place  of  ultimate  destination  of  tbe  goodtf^ 
they  continued  to  be  in  transitu  while  they  remained  in  the 
defendants'  warebouse^  and  therefore  that  the  plaintiffs  bad 
a  right  to  stop  them.    The  plaintiffs  therefore  bad  a  verdict* 

Denman,  C.  S.  now  moved  to  enter  a  nonsuit.  Neither 
Butler,  Brothers^  nor  Butler,  Kru&  &  Ca.  bad  any  ware- 
house in  Manchester,  but  the  defendants  acted  in  tbe  tran^ 
action  inthe  double  capacity  of  factors  and  warebonsemen; 
therefore  tbe  delivery  of  tbe  goods  to  them  was  a  delivery 
to  the  buyersi  and  put  an  end  to  the  tramitus.  There  are 
several  cases  directly  in  point.  In  Dixon  v.  Baldwin  (a), 
A.  and  B.,  traders,  living  in  London,  were  in  the  habit  of 
ordering  goods  of  tbe  defendants,  cotton  manufacturers  at 
Manchester,  to  be  sent  to  M.  8c  Co.  at  Hull,  for  the  purpose 
of  being  afterwards  sent  to  the  correspondents  of  A.  and  jB« 
at  Hamburgh.  On  the  31st  of  March,  A.  and  jB.  sent 
orders  to  the  defendants  for  certain  goods  to  be  sent  to 

(a)  5  East,  175. 
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M.  tL  Co.  at  Hull,  to  be  shipped  for  Hamburgh,  as  usual/ 
It  was  held  tfaat^  as  between  buyer  and  seller,  the  right  of 
(be  defendants  to  stop  in  tramitu  was  at  an  end  when  the 
goods  came  to  the  possession  of  M.  &  Co.  at  Hutt;  for- 
thej  Were  for  this  parpose  the.  appointed  agents  of  the 
vendeesj  and  received  orders  from  them  as  to  the  ulterior 
desdnation  of  the  goods;  and  the  goods,  after  their  arrival 
dt  Hull,  wcfre  to  receite  a  new  direction  from  the  vetidees. 
U  Leeds  v»  Wright  (a)>  A.,  the  general  agent  of  B.  fc  Co., 
a  hoase  in  Purisi  with  power  to  export  for  them  to  such, 
markets  as  he  sboiild  think  fit^  purchased  goods  in  the  name 
df  B.  &  Co<  of  C  at  Manchester  J  and  directed  tfadm  to  be 
sent  to  D4,  a  packer  ia  Londim*  Afler  their  arrival  A.  bed 
some  of  the  goods  unpacked  and  sent  away,  and  the  re- 
iliainder  repacked.  News  then  arrived  of  the  failure  of 
B..  tc  Co*  It  was  bekl  that  the  goods  in  D/s  hands  were 
no  longer  in  transitu^  and  that  C4,  therefore,  had  no  r^^; 
to  stop  them^  In  llofwe  v«  Pick  ford  (.b),  a  trader  in  London 
was  in  the  habit  of  pnrehasing  goods  at  Manchester t  and 
exporting  tb^m  to  the  Continent  shortly  after  their  arrival  in 
Lemdon.  The  goods  consigned  to  bim  remained  in  the 
waggon  pffice  of  the  defendants,  who  were  carriers,  ^RtiL 
they  were  removed  by  bis  agent  for  the  ptn-pose  of  being 
shipped*  It  was  held  that  sncb  trader  having  become 
baDkrupt,  bis  assignees  were  entitled  to  recover  goods  de*' 
pdsited  with  the  defendants  before  the  bankruptcy,  and 
that  the  consigiior  had  no  right  to  stop  them  in  transitu,  as 
the  trader  had  no  warehouse  of  his  own;  and  that  the: 
trdnsittts  of  the  goods  was  at  an  end  oi»  tbeir  arrival  at  the; 
waggon  office. 


S6& 


%HT: 


V* 


Lord  Tbntcrbbn,  C.  J.-^I  think  we  ought  not  to  grant 
the  rule  prayed  for  in  this  case.  The  goods  were  purchased 
of  the  plaintiffs,  by  the  defendants  as  agents^  in  the  name 
of  Butler,  Brothers,  but  in  reality  for  Butler,  Krus  &  Co., 
to  whom  they  were  to  be  sent  at  Lisbon.    The  defendants 

(a)  3  B.  &  P.  330;  4  £sp.  S43.        (6)  8  Taunt.  83 ;  1  Moore,  536. 
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%W'        ^ere  packers  and  warehousemen,  as  well  as  the  general 
^^^^^      agents  of  the  purchasers.     If  they  had  been  only  ware> 
9.  housemen,  it  is  perfectly  clear  that  as  the  goods  were  par- 

Railtov.  chased  for  the  avowed  purpose  of  being  sent  to  Lisbon,  the 
vendors  would  have  been  entitled  to  stop  them  at  any 
moment  while  they  were  iii  a  course  of  conveyance  to 
Lisbon.  I  was  of  opinion  at  the  trial,  that  the  fact  of  the 
defendants  in  this  case  having  been  the  general  agents  of 
the  purchasers  as  well  as  warehousemen  made  no  diffe- 
rence; and  that  the  goods  having  been  delivered  to  them 
by  the  vendors  for  the  purpose  of  being  forwarded  to  Lu* 
bon,  the  transitus  was  not  at  an  end,  and  the  plaintiffs  had 
a  right  to  stop  the  goods.     I  am  of  the  same  opinion  now. 

Bayley,  J. — I  think  my  Lord  Chief  Justice  was  right 
in  the  view  which  he  took  of  this  case  at  Nisi  Prius.  The 
general  rule  is,  that  where  goods  are  sold  for  the  purpose 
of  being  sent  to  a  particular  place  of  destination  named  by 
the  purchaser,  the  right  of  the  vendor  to  stop  them  con* 
tinues  until  they  arrive  at  that  place  of  destination.  In  the 
several  cases  cited,  the  goods  were  sent  to  the  place  where 
the  purchaser  directed  them  to  be  sent,  and  the  principle 
deducible  from  those  cases  is,  that  the  transittu  is  not  at  an 
end  unUl  the  goods  have  reached  the  place  named  by  the 
puix:haser  to  the  vendor  as  the  place  of  their  destination. 
Here  the  place  of  destination  named  by  the  purchasers  to 
the  vendors  was  Lisbon,  and  not  the  defendant's  warehouse, 
and  therefore  I  think  the  goods  were  in  transitu  while  they 
continued  in  the  possession  of  the  defendants,  and  the 
vendors  had  a  right  to  stop  them. 

HoLKOYD,  J.,  and  Littledalb,  J.,  concurred. 

Rule  refused. 
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18«r- 

Vavasour  v.  Ormrod. 

Debt  for  rent.     The  declaration  stated  that  by  a  certaip  if  the  i 
indenture  made  between  plaintiff  and  one  J.  S.  (profert  of  '^j"*  ^^^^  *" 
which  was  made,)  plaintiff  demised,  Sec.  to  J.  5.,  his  exe-  a  subsequent 
cutors,  &C.,  certain  premises,  habendum,  &c.,  •*  yielding  and  SJhjJJh^^ 

paying  therefore  the  yearly  yent  of  \60L,  by  two  even  and  isto  be  re- 

,  .  .  ,         ,  ,     .        I         -1  ducedifacei^ 

equal  portions,  m  each  and  every  year  durmg  the  said  term,  tn^n  event  hap- 
that  is  to  sav,  on,  &c.,"  as  by  the  said  indenture,  reference  l>eiM,theplain- 
•'       '         '  -^  tiffin  anaction 

being  thereunto  had,  would  more  fully  and  at  large  appear*  of  debt  for  the 

It  then  averred  the  aitry  of  J.  S.,  his  assignment  to  the  de-  ^"'JI^"f ^  **' 


fendant,  the  entry  of  the  latter,  and  that  rent  had  since  ac-  vationwithtfie 
crued  due.  Plea,  nil  debet;  and  issue  thereon.  At  the  S^liuation 
trial  before  HuUock,  B.,  at  the  last  Lent  assizes  for  the  although  die 
county  of  Lancaster,  the  reservation  of  rent  in  the  indenture  happened, 
produced  was  in  these  words: — '^  yielding  and  paying  du- 
ring the  said  term,  except  as  hereinafter  m^ioned,**  and 
theu  proceeding  in  the  terms  set  forth  in  the  declaration. 
It  appeared  also  that  the  lease  contained  a  covenant  by  the 
lessor  to  expend  600/.  in  erecting  a  steam  engine,  and  a 
proviso  that  in  case  the  leasee  should  within  three  years  pay 
to  the  lessor  500/.  in  part  discharge  of  the  600/.  to  be  so 
expended  by  the  lessor,  the  rent  should  be  reduced  from 
l60/.  to  130/.,  and  that  if  the  remaining  300/.  should  be 
paid  within  six  years,  the  rent  should  be  further  reduced  to 
100/.  There  was  no  proof  of  payment  of  apy  part  of  the 
600/.  It  was  contended  on  the  part  of  the  defendant  that 
there  was  a  fatal  variance  between  the  lease  and  tfa^  decla- 
ration ;  that  on  a  plea  of  non  est  factum  to  a  declaj-ation  in 
covenant  on  a  lease,  the  omission  of  an  exception  in  a  re- 
servation or  a  covenant  created  a  variance,  although  a  dis- 
tinct proviso,  if  not  insisted  upon,  might  be  omitted;  (for 
this  1  Sound.  234,  note  (2)  c.  5th  ed.  was  cited;)  that  al- 
though the  proviso  in  this  case  was  a  distinct  one,  the  ex- 
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1827.        ception  referring  to  it  was  in  the  body  of  the  reservation, 
and  the  reservation,  therefore,  must  be  read  as  if  it  had 
V.  contained  the  proviso  itself  in  the  form  of  an  exception ; 

that  this,  therefore,  would  have  been  a  fatal  variance  on  a 
plea  of  nou  est  factum,  and  was  equally  so  on  a  plea  of  ml 
debet,  which  put  in  issue  the  execution  of  the  indenture  set 
out  in  the  declaration  as  much  as  a  plea  of  non  est  factum. 
It  was  admitted  on  the  part  of  the  plaintiff  that  the  reserva- 
tion must  be  read  as  if  it  had  contained  the  proviso  itself  in 
the  form  of  an  exception,  but  it  was  contended  that  the 
distinction  between  a  proviso  and  an  exception  did  not  con- 
sist in  mere  form  of  expression ;  that  this  was  strictly  in  its 
nature  a  proviso  and  not  an  exception,  because  it  depended 
upon  a  contingency  which  might  or  might  not  happen,  and 
which  in  fact  had  not  happened;  that  the  supposed  excep* 
tion  was  to  be  a  nullity  in  case  of  the  not  happening  of  the 
contingency,  and,  as  the  contingency  had  not  happened, 
had  become  a  nullity,  and  was  properly  omitted  in  the  re- 
servation stated  in  the  declaration;  and  that  in  declaring 
upon  written  instruments  in  general,  that  part  only  need  be 
set  out  upon  which  the  plaintiff  intends  to  rely.  The 
learned  judge  was  of  opinion  that  this  was  properly  speaking 
an  exception  and  not  a  proviso;  that  as  by  the  terms  of  the 
reservation  the  whole  rent  was  to  be  payable  only  under  par- 
ticular circumstances,  such  a  limitation  should  have  been 
noticed,  although  a  proviso  for  a  distinct  purpose^  as  for  re- 
entry on  nonpayment  of  rent,  would  stand  upon  a  different 
footing.     His  lordship,  therefore,  directed  a  nonsuit. 

P.  Pollock  now  moved  to  set  aside  the  nonsuit  and  for  a 
new  trial.  The  question  is  whether  the  conditional  clause 
in  the  subsequent  part  of  the  lease  referred  to  in  the  red- 
dendum was  an  exception  or  a  proviso.  If  it  was  an  ex- 
ception, the  plaintiff  undoubtedly  was  bound  to  notice  it ; 
if  it  was  a  proviso,  he  was  not,  but  the  defendant,  if  he  in- 
tended to  rely  upon  it,  should  have  set  it  out  in  his  plea. 
Now  this  is  not  an  exception,  but  a  proviso.     The  distinc- 
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tioii  .between  the  two  is  this  :-ran  exception  der<^ats,  ab$Q-        ^Qt7. 
lutely,  the  operation  of  the  covenant;  a  proviso  limits  its 
operation,    conditionally.      \^Bayley,  J.     There    may    be  v', 

words  which  amount  to  neither  the  one  nor  the  other,  but  ^^^^PP* 
to  a  qualification  only.]  At  any  rate  this  is  not  an  excep- 
tion, and  it  is  submitted  that  it  is  a  proviso,  its  effect  being 
to  limit  the  plaintiff's  right  to  rent,  conditionally,  under 
certain  contingent  circumstances.  It  was  sufficient,  there- 
fore, for  the  plaintiff  to  set  out  the  reservation,  and  it  was 
for  the  defendant  to  shew  the  proviso  which  was  to  limit 
the  operation  of  the  covenant.  He  cited  Elliott  v.  Blake  (a) 
and  Hotham  v.  ITie  East  India  Company  (Jb). 

Lord  Tenterden,  C.  J. — The  established  rule  of 
pleading  in  such  cases  is  this : — if  an  act  of  parliament,  or 
a  private  instrument,  contains,  first  a  general  clause,  and 
afterwards  a  separate  and  distinct  clause,  which  has  the 
effect  of  taking  out  of  the  general  clause  something  which 
would  otherwise  be  included  in  it,  the  party  relying  upon 
t(ie  general  clause  in  pleading  may  set  out  that  clause  only, 
without  noticing  the  separate  and  distinct  clause  which 
operates  as  an  exception.  But  if  the  exception  itself  b  iu'* 
corporated  in  the  general  clause,  the  party  relying  upon  it 
must  in  pleading  state  it  with  the  exception;  and  if  he  states 
it  as  containing  an  absolute  unconditional  stipulation,  with- 
out noticing  the  exception,  it  will  be  a  fatal  variance.  In 
this  case  the  exception  is  not  in  express  terms  introduced 
into  the  reservation,  but  by  reference  only  to  some  subse- 
quent part  of  the  lease ;  for  the  words  are,  ''  except  as 
hereinafter  mentioned.''  The  maxim  of  law,  ''  verba 
relata  inesse  videntur,"  applies  to  such  a  case.  The  clause 
thereinafter  mentioned  must  be  considered  as  an  exception 
in  the  general  clause,  by  which  the  rent  is  reserved;  and 
then,  according  to  the  rule  I  have  adverted  to,  the  plaintiff 
ought  to  have  set  out  both  the  reservation  and  the  excep- 
(a)  1  Leviiiz.  88.  (A)  1  T.  R.  688,  645. 
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tion  in  his  declaration.  Not  haying  done  so,  I  am  of  opi- 
nion that  the  variance  is  fatal,  and  that  there  is  no  groimd 
for  setting  aside  the  nonsuit. 


The  other  Judges  conturred« 


Rule  refbsed. 


Where  assig- 
nees ander  a 
second  com- 
mission of 
bankrupt  have 
refused  to  in- 
terfere, and  the 
bankrupt  has 
not  paid  15«. 
in  the  pound, 
but  has  effects 
whereon  to 
levy,  a  creditor 
may  take  out 
execution 
upon  a  judg- 
ment recover- 
ed before  the 
second  com- 
mission. 


Austin  v.  Denniford. 

XhIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause 
why  the  execution  in  this  case  should  not  be  set  aside,  on 
the  ground  that  the  defendant,  who  had  been  once  a  bank- 
rupt and  obtained  his  certificate,  had  had  a  second  com- 
mission of  bankruptcy  sued  out  against  him,  under  which 
he  had  not  paid  fifteen  shillings  in  the  pound,  and  it  was 
objected  that,  as  the  assignees  had  declined  interfering  in 
the  present  case,  the  plaintiff  was  not  at  liberty  to  take  out 
execution  upon  a  judgment  recovered  between  the  first  and 
second  commissions. 

Follett  was  for  the  plaintiff,  and  Barry  for  the  defendant. 

Lord  Tenterden,  C.J. — If  the  assignees  do  not  chuse 
to  interfere,  I  do  not  see  what  is  to  prevent  a  creditor  froih 
taking  out  execution  upon  his  judgment.  The  rule  must 
therefore  be  discharged. 


The  other  Judges  concurred. 


Rule  discharged. 
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Free,  u:1j,  r.  Burgoyne.  w^/-^ 

XHERE  bad  been  a  desiurrer  to  a  declaration  in  prohibi-  A  plaintiff  in 

tioo  in  this  case,  upon  which  the  Court  gave  judgment  that  oJ^Jnlng*^ 

the  prohibition  should  stand  so  far  as  regarded  the  pro- judgment  after 

ceeding  against  Dr.  Free,  upon  a  charge  of  incontinence,  „ot  entided  to 

pro  salute  anima  vel  reformatione  morumf  but  that,  as  re-  ^^>  except 
*  .      *^  his  case  is 

garded  the  proceeding  upon  that  charge  for  the  purpose  of  within  8  &  9 

suspension  or  deprivation,  a  consultation  should  be  award-  g  3?'andifth 

ed(a).    The  judgment  was  completed,  and  a  consultation  jadgmenthe 

issued,    A  writ  of  error  was  brought  (6),  and  was  still  partid^prohi^* 

pendini^  the  clerk  of  the  errors  having  declined  to  make  oidon,  and  a 

^^  partial  consnl- 

the  transcript^  because  the  judgment  so  completed  had  no  tation,  his  case 

award  of  coats.    The  plaintiffs  attorney  then  took  out  au  {^"^^^gjjjj^" 

appointment  to  tax  costs,  and  the  master,  in  spite  of  th^ 

remonstrance    and  protest  of   the  defendant's  attorney, 

allowed  the  plaintiff  fuH  costs.    A  rule  nisi  having  been 

obtained  for  rescinding  and  erasing  from  the  record  the 

allowaoce  of  costs, 

Deunuin,  C.S.  now  shewed  cause.  This  is  a  case  withm 
theatatute  8  8cg  ff.a,  c.  U,  s.  3.  By  that  section  it  is 
enacted,  "  that  in  all  actions  of  debt  upon  the  statute  for 
not  setting  out  tithe,  &c^  and  in  all  suits  upon  tiny  writ  of 
awe  facias,  and  suits  upon  prohibition^  the  plaintiff  ob- 
taining judgment,  or  any  award  of  execution  after  plea 
pleaded  or  demurrer  joined  therein,  shall  likewise  recover 
his  costs  of  suit;  and  if  the  plaintiff  shaU  become  noqsuit, 
or  suffer  a  discontinuance,  or  a  verdict  shdl  pass  against 
him,  the  defendant  shall  recover  his  costs,"  See.  Here  the 
plaintiff  in  prohibition  has  obtained  judgment  after  demur- 
rer, be  is  consequently  entitled  to  costs  within  the  very 
words  of  the  statute.  The  case  of  Middleton  v,  Crcfi  (c) 
is  decisive  of  the  present.  There  the  plaintiff  in  prohibition 
qbtwied  judgment  upon  one  points  and  upon  the  other 

-<tf)  8  D.lcR.  179;  6  B.&C.  400.        (r)  C  Stra.  1066. 

(6)  8  D.  &  R.  587;  6  B.  &  C.  '17. 
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id^       points  a  consultation  was  awarded.     The  plaintiff  appHed 

p  for  costs,  and  the  Court  said  that  the  words  of  the  act  whidK 

V,  gave  costs  to  a  plaintiff  under  such  circumstances  were  too 

uRcoYME.    g^pQjjg  jQ  ijg  gQj  Q^er,     It  was  there  further  said,  that  the 

same  question  was  considered  by  the  House  of  Lords  in 

Dr.  Bentley\  case,  where  the  prohibition  was  allowed  fo 

stand  upon  some  points,  and  a  consultation  was  awarded 

upon  others. 

Marry  at,  contr^.  This  was  not  a  '^  judgment  obtained 
in  a  suit  upon  prohibition*'  within  the  meaning  of  the  statute. 
The  statute  means  a  judgment  complete  and  absolute  upon 
all  the  points  raised  in  the  suit;  here  the  plaintiff  obtained 
only  a  qualified  judgment  upon  one  point  raised  in  the  suit. 
In  this  case  there  has  been  no  judgment  obtained  by  the 
plaintiff  in  prohibition,  such  as  bars  the  defendant  from 
proceeding  in  the  Spiritual  Court,  for  he  is  at  this  moment 
entitled  to  proceed  in  that  Court  upon  every  article  cod* 
tained  in  the  libel,  in  a  qualified  mode.  A  judgment  similar 
to  that  pronounced  in  the  present  case  was  pronounced  in 
the  case  of  Townsend  v.  Thorpe  (a).  The  roll  in  that  case 
has  been  found,  but  no  judgment  is  indorsed  upon  it.  The 
present  is  an  instance,  among  many  others,  of  a  casus  omissus 
in  an  act  of  parliament;  the  statute  does  not  provide  for 
the  case  of  a  judgment  in  part  for  a  prohibition  and  in  part 
for  a  consultation.  There  is  another  instance  of  the  same 
sort  in  the  same  act  of  parliament,  for  it  does  not  provide 
that  a  defendant  in  prohibition  obtaining  judgment  after 
demurrer  shall  be  entitled  to  costs. 

LordTENTERDEN,  C.  J.,  after  conferring  with  the  other 
Judges. — There  is  a  writ  of  error  pending  in  this  case, 
therefore  our  decision  upon  this  point,  if  deemed  unsatis- 
factory, may  be  assigned  as  a  ground  of  error.  As  at  pre- 
sent advised  we  are  of  opinion  that  this  is  not  a  case  within 
the  statute.    At  common  law  no  costs  could  be  allowed  in 

(tf)  Ld.  Ra^ni.  1507. 
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prohibition;  therefore,  if  the  case  is  not  within  the  statute,         iHin 
we,  of  course,  cannot  award  costs.    Considering^  at  present,      ^' 
that  the  case  is  not  within  the  statute,  we  shall  make  this  v. 

rule  for  rescinding  the  allowance  of  costs  absolute;  but  we     S"*^®^**' 
shall  permit  the  plaintiff  to  amend  his  judgment  by  entering 
upon  the  record  a  prayer  for  costs,  and  a  refusal  of  theui 
by  the  Court,  and  also  to  assign  that  refusal  of  costs  as  a 
ground  of  error. 

Rule  absolute  accordingly. 


PowNAL,  Gent.,  one,  8cc.  v.  Ferrand. 

Assumpsit  for  money  paid  by  the  plaintiff  to  the  use  If  d>e  indorscr 

r.^rj  T».  •••  1  ofabillis 

of  the  defendant.     Plea,  non  assumpsit;  and  issue  thereon*  compelled  by 

At  the  trial  before  Lord  Tenterden,  C.  J.,  at  the  last  Middle-*  ^^^  "j?'^*"^  ^^ 

pay  him  part 

«ex  sittings,  the  case  was  this: — The  defendant  was  the  of  the  amount, 
acceptor  of  a  bill  of  exchange  for  350/.,  payable  three  jl^^cl^  ft^T^ 
months  after  date,  drawn  on  the  1 1th  of  March,  18^5,  by  the  acceptor  in 
one  Ford,  and  indorsed  by  Ford  to  the  plaintiff,  by  the  money  paid  to 
plaintiff  to  one  Hayes,  and  by  Hayes  to  one  Field.    The  !>**  "*®* 
bill  was  dishonoured,  whereupon  Field,  the  holder,  brought 
actions  and  recovered  judgments  against  all  the  parties  to 
the  bill,  and  the  present  plaintiff  in  consequence  paid  Field 
40/.  on  account  of  the  bill.     The  present  defendant  refus- 
ing to  pay  the  costs  of  the  actions  against  the  other  parties. 
Field,  who  had  recovered  against  him  as  acceptor  350/.  and 
30/.  costs,  levied  upon  his  goods  340/.,  giving  credit  for 
the  40/.  he  had  received  from  the  present  plaintiff;  and 
this  action   was   brought  to  recover  the  40/.  which  the 
plaintiff  had   been  compelled  to  pay  Field  on  account  of 
the  bill.     It  was  contended  on  the  part  of  the  defendant, 
that  the  plaintiff  could  not  recover  that  money  in  this  form 
of  action,  because  there  \vas  no  privity  between  them;  that 
the  money  was  not  paid  in  exoneration  of  the  defendant, 
but  of  the  plaintiff  himself,  who  was  a  party  to  the  bill,  and 
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liable  upon  it;  and  that  it  would  be  a  great  hardship  upon 
the  acceptor  of  a  bHl  if  several  indorsers  could,  by  makiog 
partial  payments,  acquire  a  right  of  action  against  faioifc 
Lord  Tenterden  was  of  opinion  that  as  the  defendant  was 
Kable  in  point  of  law  to  the  whole  amount  of  the  bill,  and 
had  been  exonerated  to  the  extent  of  40/.  by  the  plaintiff's 
paying  that  sum,  that  sum  must  be  considered  as  money 
paid  to  his  use;  his  lordship,  therefore,  directed  the  jury  to 
find  a  verdict  for  the  plaintiff,  which  they  did. 

Starkie  now  moved  for  a  new  trial.  This  action  cannot 
be  supported.  In  order  to  entitle  the  plaintiff  to  recover, 
it  must  appear  either  that  he  had  some  legal  interest  in  the 
bill,  or  that  he  was  a  party  to  some  contract  collateral  to 
the  bill.  Now,  first,  he  had  no  legal  interest  in  the  biU  at 
the  time  when  he  paid  the  40/.  He  had  parted  with  his 
interest  in  the  bill  by  indorsing  it;  and  his  part  payment  of 
the  bill  did  not  restore  him  to  his  original  interest  m  it, 
though  a  full  payment  would  have  done  so.  Even  if  be 
had  paid  the  bill  in  full,  and  thereby  recovered  his  original 
right  upon  it,  still  hi«  only  remedy  would  have  been  an 
action  upon  the  bilK  For  this  the  case  of  Death  v.  Sur^ 
WQntes  (a)  is  a  clear  authority.  Secondly,  the  plaintiff  was 
not  a  party  to  any  contract  collateral  to  the  bilK  There 
was  no  privity  between  him  and  the  acceptor,  and  unless 
there  is  some  privity  between  a  party  paying  a  bill  and  the 
acceptor,  the  mere  act  of  paying  the  bill  creates  no  new 
contract  between  them.  An  indorser,  by  paying  the  bill, 
is  simply  restored  to  his  original  right,  and  upon  that  prin- 
ciple  it  has  been  held,  that  where  an  indorser  pays  a  biH 
after  the  bankruptcy  of  the  acceptor,  the  certificate  of  the 
acceptor  is  a  bar  to  an  action  by  the  indorser ;  Cowley  v. 
Dunlop  (6),  and  Houle  v.  Baxter  (c).  The  indorser  of  a 
bill  does  not,  as  such,  stand  in  the  situation  of  a  surety  for 
the  acceptor,  so  as  to  make  a  payment  to  an  indorsee  a 
payment  to  the  use  of  the  acceptor;  that  appears  clearly 

(a)  1  Lutw.  886.  (ft)  7  T.  R.  565.  (c)  3  East,  177. 
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from  the  two  cases  last  cited.  Inhere  is  no  liability  on  die  ia«r. 
part  of  the  iodorser,  except  that  which  arisea  from  the  law 
and  custom  of  merchants ;  and  for  all  that  appears  in  this 
case  the  payment  made  by  the  plaintiff  was  voluntary:  there 
was  DO  evidence  to  shew  that  he  received  notice  of  the  dis* 
honour  of  the  bill^  or  that  he  was  liable  upon  it.  [Lord 
Tenterden,  C.J.  We  cannot  assume  that  he  made  the  pay- 
ment without  being  liable.]  Exall  v.  Partridge  {a)  may  at 
first  sight  appear  to  be  an  authority  against  the  defendant 
in  this  case,  but  it  is  not  so  in  reality.  There  A.^  B.,  and 
C  were  lessees  of  premises  by  deed  from  D.»  to  whom, 
they  covenanted  to  pay  the  rent.  B.  and  C.  assigned  their 
interest  to  A,,  subsequent  to  which  assignment,  and  with 
knowledge  whereof,  the  plaintiff  placed  his  goods  on  the 
premises  under  the  care  of  J,,  where  they  were  distrained 
by  D.  for  rent,  and  the  plaintiff,  in  order  to  redeem  them» 
was  obliged  to  pay  the  rent.  It  was  held  that  the  plaintiff 
might  maintain  an  action  for  money  paid  against  A.,  B*, 
and  C,  on  the  ground  that  the  three  defendants  were  liable 
to  the  landlord  for  the  rent  in  the  first  instance,  and  as,  by. 
the  payment  made  by  the  plaintiff,  all  the  three  were  released 
from  the  demand  of  the  rent,  and  as  such  payment  was  not 
voluntary,  but  compulsory,  the  law  would  imply  a  promise 
by  the  three  defendants  to  repay  the  plaintiff.  In  that  case 
there  was  clearly  an  implied  assumpsit  on  the  part  of  Part- 
ridge, under  whose  care  the  goods  were  placed,  that  they 
should  not  be  distrained  for  rent  due  by  his  default.  There 
was  consequently  a  privity  between  the  plaintiff  and  Part" 
ridge,  who  was,  jointly  with  the  other  two  defendants, 
bound  to  pay  the  rent;  and  the  only  question  was,  whether 
die  plaintiff's  right  of  action  was  against  Partridge  alone, 
or  extended  to  all.  The  whole  case  turned  upon  privity  of 
contract  There,  if  the  plaintiff  could  not  have  recovered, 
he  would  have  had  no  remedy  at  all ;  here  the  plaintiff  baa 
a  legitimate  and  proximate  remedy,  for  there  is  an  instrn^- 
ment  in  writing,  the  cohstrnction  of  which  ought  alone  to 
regulate  the  rights  and  liabilities  of  the  parties. 
(a)  8  T.  R.  308. 
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'  Lond  Tenterdbn,  d  J. — Considering  the  very  peculiar 
nature  of  the  facte  in  this  case,  I  think  we  may  decide  that 
the  plaintiff  is  entitled  to  recover,  without  thereby  giving 
rise  to  any  mischievous  consequences.  The  defendant,  9s 
acceptor,  was  originally  liable  to  the  plaintiff  on  the  bill. 
The  defendant  was  the  first  defaulter,  and  he  having  made 
default.  Field,  the  holder  of  the  bill,  sued  the  plaintiff  and 
obtained  a  verdict  against  him,  upon  which  the  plaintiff 
paid  Field  40/.  on  account  of  the  bill.  Field  also  sued  the 
defendant  as  acceptor  of  the  bill,  and  obtained  a  verdict 
against  him  for  350/.,  and  judgment  was  signed  for  that 
sum  and  SO/,  costs,  and  an  execution  issued  against  the 
defendant,  tinder  which  340/,  was  levied.  The  present 
action  was  brought  to  recover  from  the  defendant  Uie  sum 
of  40/.y  which  he  had  been  compelled  to  pay  as  indorser  of 
the  bill.  Cowley  v.  Dutilop  (a),  and  lloule  v.  Baxter  (6), 
were  very  different  cases  from  the  present.  There  the  ac- 
ceptors had  become  bankrupts  and  obtained  their  certifi-* 
cates  before  the  indorsers  made  any  payment  on  account 
of  the  bills;  so  that  the  acceptors  had  ceased  to  be  liable 
upon  the  bills  at  the  time  when  the  payments  by  the  indors- 
ers were  made.  Here,  the  money  paid  by  the  plaintiff  was 
money  which  the  defendant  was  liable  to  pay,  and  in  my 
opinion  justice  requires  that  the  plaintiff  should  be  allowed 
to  recover  it  back.  It  has  been  urged  that  he  cannot 
recover  in  this  particular  form  of  action,  and  that  he  ought 
to  have  sued  upon  the  bill.  But  the  bill  was  not  in  his 
possession;  and  even  if  it  had  been,  he  would  have  had 
great  difficulty  in  suing  upon  it,  because  the  defendant 
might  have  pleaded  a  former  recovery  of  the  full  amount 
of  the  bill.  That  difficulty  the  plaintiff  avoids  by  resorting 
to  this  action  for  money  paid  to  the  use  of  the  defendant. 
I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover,  upon 
the  general  principle,  that  one  man  who  is  compelled  to 
pay  money  which  another  man  is  bound  by  law  to  pay,  is 
entitled  to  be  reimbursed  by  the  latter;  and  I  think  that 

(a)  7  T.R.  565,  (b)  3  Fast,  UT. 
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motiej  paid  nnder  8uclt  circa  mstahces  may  proper);  ^be         i89f. 
(iotisidered  as  money  paid  to  the  use  of  the  person  ivbo^'ia 
so  bound  to  pay  it.     I  see  no  ground,  therefore,  for  die** 
tilrbing  the  verdict  in  this  case.  Feeeahd. 

Bayley,  J. — I  am  of  the  same  opinion  with  my  lord. 
The  defendant,  as  acceptor  of  the  bill,  was  bound  to  pay  it 
When  due.  He  has  no  right  to  complain  of  any  hardship 
resulting  to  him  by  reason  of  his  non-payment  of  the  bill, 
for  it  arises  from  his  own  breach  of  duty.  If  he  pays  the 
bill  when  due,  no  party  can  call  upon  him.  But  the  holder 
of  a  bill  has  a  right  to  demand  payment  from  all  the  parties 
to  it,  though  the  acceptor  is  the  only  person  who  ought  to 
expect  to  be  called  upon  to  pay  it.  The  other  parties,  if 
called  upon^  may  each  pay  a  portion,  and  in  that  case  the 
acceptor  will  be  responsible  to  those  parties  to  the  extent 
of  the  sums  which  they  have  respectively  paid.  Here  the 
plaintiff,  as  one  of  the  indorsers,  was  called  upon  by  the 
bolder  to  pay  the  bill.  If  the  defendant  had  done  his  daty 
as  acceptor,  the  plaintiff  would  not  have  been  so  called 
upon.  The  plaintiff  has  paid  40/.  to  the  holder  on  account 
of  the  bill,  and  the  question  is  whether  he  is  to  lose  that 
sum,  or  can  recover  it  back  from  the  defendant,  by  whose 
default  he  was  compelled  to  pay  it.  It  is  undoubted  Itfw 
that  one  man  by  voluntarily  paying  the  debt  of  another  ac- 
quires no  right  of  action  against  that  other;  but  if  he  pays 
that  debt  because  he  is  compelled  to  do  so,  he  does  acquire 
a  right  of  action,  for  the  law  implies  a  promise  on  the  part 
of  the  person  whose  debt  he  so  pays  to  reimburse  him. 
That  principle  was  fully  established  in  the  case  of  Exall  v. 
Partridge  (a).  In  this  case  the  plaintiff  paid  part  of  the 
debt  owing  by  the  defendant  because  he  was  compelled  to 
do  so,  therefore  he  is  entitled  to  recover  it  back  from  the 
defendant;  and  I  think  it  makes  no  difference  that  he  paid 
part  only,  and  not  the  whole  amount  of  the  bill,  because 
the  defendant  has  equally  been  benefited  to  that  extent. 
(a)  8  T.  R.  308. 
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I8«7i  HoLROYDy  J. — I  am  of  opinion  that  this  ai:tion  ismaia- 

taioable  for  the  reasons  already  given  by  my  Liord  Chief 
'iT*'*  Justice  and  my  brother  Bayky.  With  respect  to  theargu- 
FsAiuiiA.  m^|,t  ^jja^  ^1,^  plaintiff  by  ipaking  the  payment  was  only 
restored  to  his  original  right  in  respect  of  the  bill,  and 
should,  therefore,  have  sued  upon  the  bill,  I  am  of  opinion 
that  he  is  entitled  to  recover  in  this  form  of  action  upon  th^ 
same  principle  upon  which  a  surety  is  entitled  to  recover 
money  from  his  principal*  I  think  that  a  party  is  not  bound 
to  resort  to  the  original  engagement  unless  it  be  by  deed« 
but  that  he  may  at  his  election  found  his  action  upon  the 
original  engagement^  or  bring  indebitatus  assumpsit  for 
fnouey  paid. 

LiTTtEDALE,  J. — ^The  authorities  to  which  we  have 
been  referred  induced  me  for  some  time  to  doubt  whether 
the  plaintiff,  as  indorser,  could  recover  in  this  form  of 
action ;  but  upon  further  consideration,  I  am  satisfied  that 
although  the  plaintiff  by  making  the  payment  may  be 
restored  to  his  original  right  upon  the  bill,  he  may,  never- 
theless, maintain  an  action  for  money  paid  to  the  defendant's 
use.  It  is  a  general  rule  that  a  man  who  is  compelled  by 
legal  process  to  pay  money  which  another  is  by  law  liable 
to  pay,  may  recover  it  back  in  an  action  of  indebitatus  asr 
sumpsit  for  money  paid  to  the  use  of  that  other.  The  pro* 
sent  case  is  within  the  principle  laid  down  in  Exalh.  Partz 
ridge  (a),  and  that  is  a  sound  and  just  principle.  It  is  true 
that  in  a  case  like  the  present  the  acceptor  may  become 
liable  to  several  actions;  but  of  that  he  has  no  right  to 
complain,  because  he  has  brought  it  upon  himself  by  not 
paying  the  bill  when  it  became  due,  as  he  ought  to  have 
done.  The  same  inconvenience  might  occur  in  a  case  like 
Essall  V.  Partridge,  for  if  the  goods  of  several  persons  were 
distrained,  and  they  severally  contributed  sums  towards 
payment  of  the  rent,  the  lessees  would  be  liable  to  several 
actions. 

Rule  refused. 
(fl)  8  T.  R.  308. 
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Brandling  v.  Baruington. 

CAS£|  against  the  sheriff  of,  the  county  palatine  of  Iktt>-  A  teoanifs 
ioMy  for  wfongfuny  removing  the  goods  of  a  tenant  finom  |^^  und^r  a 
premises  rettted  by  him  of  the  {daintiff,  without  paying  the  writ  of  pone 


•  per  vadwt  is- 

phintiff  one  hidf  year's  rent  then  due,  contrary  to  the  statute  sued  out  of  the 

8  ilwi,  c.  14.    Plea,  not  guilty;  and  issue  thereon.   At  the  ^^^l^^ 

trial  before  HuUock,  B.,  at  the  Summer  assises  for  Duriamf  He  made  de- 

in  1824,  a  verdict  was  taken  for  the  plaintiff,  damages  l^L,  [^^^ere*"'' 

subject  to  the  opiaico  of  the  Court  upon  the  following  forfeited  to  the 

bishop,  by 
^***^''"^  whose  order 

Jokn  Hudson  was  tenant  to  the  plaintiff  of  certain  lands  the  sheriff  sold 

and  premises  in  the  parish  of  Chester-Je^Streetf  in  the  county  paid  the  pro- 
of Durham^  from  the  12th  of  J%,  1822,  to  the  12tfa  of  ^^f^f^'iff.!!!* 
May,  1823,  and  on  the  22d  of  November^  1822,  the  sum  ot  Held,  that  the 
125/.  was  due  from  him  to  the  plaintiff  for  one  half-year's  ^^^^j^was 
rent  o[  the  same  premises,  and  continued  to  be  due  until  np^  an  execu- 
and  at  the  time  of  the  defendant's  entry  as  hereinafter  men*  q  j^n^  c.  u, 

tioned.    On  the  17th  of  Januarw,  lB2Sw  the  defendant,  as  b-^  and  that 
,      -i^    ..  .  ,  1  .  ,       .      ,  the  landlord 

Riaiff  of  the  county,  entered  upon  the  premises  and  a^ueQ  could  not 

certain  goods  of  Hudson's  then  being  on  the  premises,  wA  sheriff  half  a*^^ 

to  a  greater  amount  than  the  rent  dne,  by  virtue  of  a  writ  year's  rent  doe 

of  pane  per  vadios,  tested  the   10th  of  January ,  and  issued  ^^  removed^ 

on  the  Idth  out  of  the  Court  of  Chancery  of  the  said  county  ^^®  &^^^' 

palatine,  at  the  suit  of  one  William  Thompson,  and  retnm* 

able  in  the  Court  of  Pleas  at  Durham  on  the  25th  of  the 

same  month.     Hudson  did  not  appear  at  the  return  of  the 

writ,  and  thereupon  on  the  same  day  was  issued  out  of  the 

said  Court  of  Pleas  a  process  called  an  extract,  directed  to 

the  defendant  as  sheriff,  on  receipt  of  which  he  made  his 

warrant  to  the  bailiff^  who  had  seized  and  had  continued  in 

possession  erf*  Hudson'^  goods  under  the  writ  of  pone  per 

vadios,  requesting  him  thereby  to  deliver  over  to  ihe  plain* 

tiff  in  the  action  the  goods  which  had  been  attached,  in 

satisfaction  of  his  damages.    The  bailiff,  on  receipt  of  the 

warrant,  proceeded  to  a  sale  of  the  goods  by  auction  on  the 
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I8f7.         19th  of  February,  he  being  an  auctioneer,  and  aotiag  a» 
BnANDLiHO^    such  at  the  sale.     On  the  26th  of  January  the  sheriff  had 
V.  notice  that  the  sum  of  1£5/.  was  due  from  Hudson  to  the 

plaintiff  for  rent  of  the  said  premises;  but  the  bailiff,  with* 
out  paying  over  any  part  of  such  rent,  delivered  the  good9 
to  the  purchasers  at  the  sale,  who  removed  them  off  th^ 
premises,  the  rent  being  then  and  still  unsatisfied.  The 
bailiff  paid  over  the  proceeds  of  the  sale  to  the  attorney  of 
Thompson,  the  plaintiff  in  the  action,  and  received  from  him 
thereout  the  amount  of  his  charge  for  keeping  possession, 
from  the  attachment  of  the  goods  under  the  writ  of  pone 
per  vadios,  up  to  and  with  the  day  of  sale,  and  the  expeaaea 
of  the  sale.  The  bailiff  returned  the  auction  sheet  to  the 
d^endant,  who  certified  thereon  that  the  goods  had  beep 
attached  by  virtue  of  a  writ  of  pone  per  vadios,  and  aftet r 
wards  sold  by  virtue  of  a  writ  of  extract,  in  satisfaction  of 
Thompson's  damages  and  costs ;  and  upon  this  certificate 
the  auction  duty  was  remitted  under  the  igth  Geo,  3^ 
c.  56,  s.  15. 

The  practice  of  the  Courts  of  the  county  palatine  of 
Durham,  as  respects  this  question,  is  as  follows : — When 
the  plaintiff  sues  the  writ  of  pone  per  vadios  out  of  the 
Court  of  Chancery,  he  makes  an  aflSdavit  of  the  amount  of 
the  debt  due  to  him,  which  is  filed  in  that  Court,  and  which 
amount  being  indorsed  on  the  writ  is  a  guide  to  the  ofiicer 
who  executes  the  writ,  as  to  the  valu^  of  the  goods  by 
which  he  attaches  the  debtor.  If  the  writ  is  executed  more 
than  four  days  before  the  return,  the  debtor  has  till  twelve 
o'clock  of  the  morrow  of  the  return  day  to  appear ;  if  with? 
in  four  days  of  the  return,  he  has,  by  a  modem  rule  of 
Court,  four  days  after  the  return  to  appear,  and  on  appear- 
ance he  may  cast  an  essoign  to  the  next  Court-day.  If  he 
does  not  appear  at  the  regular  time,  a  minute  of  his  default 
isv  marked  upon  the  writ  by  the  prothonotary  of  the  Court 
of  Pleas,  The  plaint  of  the  writ  is  afterwards  entered  in  a 
book,  called  the  Remembrancer's  Book,  and  immediately 
after  the  entry  in  the  book,  the  word  <'  default"  is  added, 
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9tid  at  the  instaDce  of  the  plaintiff  Ho  extract  is  issuedi  di-        ^^^' 
rected  to  the  sheriff,  and  the  sheriff  makes  his  warrant  to    nmj^jtj^i^ 
the  bailiff  in  the  forms  respectively  used  in  this  case.     No  v, 

judgment  is  signed,  nor  other  proceedings  taken  in  Court, 
save  as  above  stated.  On  the  receipt  of  the  warrant,  the 
bailiff  to  whom  it  is  directed,  and  who  is  always  the  same 
officer  who  has  made  the  attachment  under  the  writ  of  pone 
per  va<Uo$f  proceeds  to  sell  the  goods.  If  he  is  himself  an 
auctioneer,  he  acts  as  such  at  the  sale,  if  not,  the  auctioneer 
ia  engaged  by  him  or  by  the  plaintiff's  attorney;  and  tba 
^penses  of  the  sale,  together  with  those  of  keeping  pos- 
session of  the  goods  under  the  writ  of  pone  per  vadioSf  up 
to  and  with  the  day  of  sale,  are  in  all  cases  paid  by  the 
plaintiff's  attorney,  or  otherwise  delivered  to  the  bailiff  firom 
the  proceeds  of  the  sale.  The  plaintiff  is  then  satisfied 
his  demand,  according  to  the  amount  sworn  to  by  him  in  his 
affidavit  of  debt,  and  the  surplus,  if  any,  is  refunded  to  the 
debtor.  In  case  the  debtor's  goods  have  been  attached  at 
the  several  suits  of  two  creditors,  and  extracts  have  issued 
in  both  suits,  the  demands  of  the  several  creditors  are  satisfied 
in  the  order  in  which  the  respective  writs  of  pone  per  vadios 
have  been  executed  by  the  seizure  and  attachment  of  the 
defendant's  goods  under  them  respectively,  The  sheriffs 
does  not  receive  any  poundage  on  these  sales,  but  in  the 
present  case,  and  in  every  case  since  the  passing  of  the 
19  Geo,  3,  c.  56,  the  sheriff  has  made  a  certificate  to  the 
excise  under  the  fifteenth  section.  These  proceedings  are 
final;  and  after  his  default  has  been  recorded  by  the  pro* 
thoiiotary,  as  stated  above,  the  defendant  is  not  permitted 
to  come  in  subsequently  and  contest  the  debt  upon  any 
terms  whatsoever. 

The  following  are  copies  of  the  writs  of  pone  per  ffoilios 
aikd  extract: — *'  George  the  Fourth,  by  the  grace  of  God, 
&c;.  To  the  Sheriff  of  Durham  greeting:  If  William 
Thwnpwn  make  you  secure  of  prosecuting  his  'claim,  then 
put  by  gages  and  safe  pledges  John  Hudson^  hite  of  the 
city  of  Durham^  in  your  county,  yeoman,  th«t  he  be  before 
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n^^l^i^^   to«hai¥./artba^"aQ(.    Hme  momed  ^mMrio  urn Aij^ 
«.  te  ypdi  tcJJjc  •ttd.  tli»  ««wy  ewwHi,  cp»ri»iiiigt»4ife 

fi«m«uMMii.  j^Uttliff>  ibmitge  4d  WOL  Tim  flwiff  raiM0d-*ii4l& 
hiMl  atlAplMd  Juhm  SMmn  bjr  ctrtaia  goodb  mniMmiilHl 
4.  aok^liile  an«#9ed*  Th«  writ  of  wtract  wag  w  MMWI-A 
f'  aa  taMct  of.tba  fioes^  ancrciaimifts,  aiHl  farfitlHia  laal^ 
clMUpiA  and  ooniog  fiMfih  at  the  SessioiHi  <ir  CMrt^aiPfMft^ 
bddAt DuthM^  Ibe  25di  day  of  Jtamatyy  m ihe^hM^eitf 
ol  tbo.  reipi»  &£.,  befora  /mies  fdker^  M.  A.,  S|WiaMl 
Chumatlor  of  tlie  Diocese  of  Durham^  Jimemitt  Imgm% 
£aq*,  Md  otfaersj  Ihair  fellow  juatioes  ctf.  ow 
Lord  the  King,  io  the  county  palalkie  ol 
S^dbag/^  '«'«>'^ 

I  ''  The  EloDOurable  (f >//iaja  £epp&  BamagHwi^  I 
Hwchmh  A0^»  vpon  him  chained  for  the  irahie^  i 
|qqda  and  chattels  specified  in  a  certain  scbdiale  I 
HQDIWdr  Jate  of  John  Hudion,  late  of  the  eifep  of . 
io..Jbus  county,  yeoman^  lahic/i  ttnert  dtMhsd  b^  ^A#i8oM 
i4^r{^  avdforfaUd  to  the  Bishop  ofDufhtmh  4t  i 
Sessions  or  Court  of  Pleas,  because  die  sud  Johm  Hui 
did  not  appear  on  that  day  to  answer  William  ITiiTfisni^of 
Kq/i^  of  trespass  on  the  case,  to  the  damage  of  iho^iM- 
WiMimm  Tkowtpsm  of  500/.,  as  he  was  attached  by  die  taid 


'«Mr.  Sheriff, 

The  goods  and  chattels  above  named  wer^ 
forfeited  to  the  Lord  Bishop  of  Durham;  his  lordship  .ia^ 
pleased  that  they  be  assigned  over  to  the  said  phintiff'tilF 
satisfiiction  of  so  much  of  his  damages  above  specified  as. 
tlie  value  thereof  dotb  amount  unto,  which  is  to  be  alWwedr 
y>>^.in  your  account  by  tlie  said  bishop,  and  which -Mr 
loidfhip  hath  empowered  us  to  signify  unto  you. 

'    •  '  J  SCommissioners.'*'''' 

Ifigham,  for  the  plaintiff.    Tfae  claim  of^UiQ.pIaMtiffol^- 
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•  iwt  depeiMb  upM  llie  ewmme&am  mUA       tMT. 


iM»  CMvt  alMH  ghre  to  the  ttetute  8  ^mv,  c.  14,  a.  !(•).   n^^^^^ 
Wt  it  a  ieaedial  atetete,  and  is  to  be  constraed  VikenlSj.  v. 

Tbia  CMe  k  wkbin  the  miachief  iotended  to  be  mamlie^  ^^<**^**<' 
Jt  o«^t  to  be  held  wkhin  die  reowdj,  evea 
k  BMiy  not  be  nt ithin  the  very  words.  Con.  Dig. 
t(R.  15.)  The  statute  is  entided,  <' Aaactfor 
the  beHer  security  of  rents,  and  to  prevent  frauds  covoutled 
hf  lauaatSy"  and  the  object  of  the  first  section  seens  to  be, 
la  proiact  the  landlord  whenever  he  is  by  legal  process  de^ 
priwad  of  his  remedy  by  distress.  That  is  a  fair  pfoviaiou 
aa  fagatda  the  landlord,  because  the  stock  must  bave  beet 
M  aad  the  crop  produced  upon  his  soil;  and  it  is  bene* 
ficiat  lo  the  tenant  also,  because  it  enables  the  landlord  lo 
gsaat  bin  indttlgeace  without  risk  of  loss.  It  was  decided 
hi  Himketi  v.  Kimpson  (b)  that  the  act  extends  to  an  excM 
cnliaa  at  the  suit  of  a  defendant  for  costs,  notwithstanding 
iba  diraction  at  the  end  of  the  section  that  the  sheriff  abaN 
pngr  ikut  ftmUiff' n»  well  the  rent  as  the  execution  money. 
It  waa  there  objected  that  the  act  applied  only  to  execa* 
i  at  the  snit  of  plaintiffs;  but  the  Court  said  it  waa  to 


(a)  Wlaeb,  *^  for  the  more  easy  money  as  are  or  shall  ba  dat  for 

and  afieetaal  recovery  of  roots  re-  rent  for  the  said  preauses  at  the 

ssrvad  on  leasee  for  life  or  lives,  time  of  the  uking  such  fsodi  or 

lana  af  years,  at  will,  or  other-  chattels  by  virtue  of  sach  aaeca- 

nisa^'^  aaacta,  <*  that  no  goods  or  tion:  provided  the  said  anaars  of 

ehaHili  whatsoever,  lying  or  beinjir  rent  do  not  amount  to  moie  tea 

ia  or  apen  any  meesuage,  lands  or  one  year*s  rent;  and  in  case  tbe 

leaements  which  are  or  shall  be  said  arrears  shall  exceed  one  year's 

leased  for  life  or  lives,  term  of  rent,  then  the  said  party,  at  vdbasa 

yiaaii,  at  will,  or  otherwise,  shall  suit  such  executioa  is  sued  oat, 

ba  Kablo  to  be  taken  by  virtue  of  paying  the  said  landlord  or  las 

any  aaecatioQ  on   any  pretence  baili ff  one  year's  rent,  may  pcaaaed 

NT,  oalets  the  party  at  to  execute  his  judgment,  as  ha 

ba  said  ezecotion  it  might  have  done  beibss  the  mdui^ 

aasd  oal  shall,  beibra  the  removal  of  this  act ;  and  the  sheriff  or  olhw 

of  saah  foods  from  off  the  said  officer  ia  hereby  eatpowered  and 

fMndsas  by  virtue  of  such  execu-  required  to  levy  and  pay  iq  the 

tion  or  extant,  pay  to  the  land-  plaintiff  as  well  the  money  so  paid 

lord  af  the  said  prsouses  or  has  for  rent  as  the  execvtion  i 

bailii^  idl  sneh  sum  or  sums  of  {k)  S  Wilson,  140. 

vot.  IX.  s  s 


4H 


iddr. 
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CASES  IN  THE  KING  9  BENCH, 

he  construed  liberally,  sod  of  ^rruled  the  obgectkxi.  Tbt 
like  liberal  construction  was  put  upon  thd  act  ia  tbe  cast 
of  Dixon  V*  Smith  {a),  wb^re  the  landlord  was  allowed  his 
rent  M  against  a  sequestration;  the  Court,  upon  the  e^oity 
of  the  statute,  considering  a  sequestration  aa  a  species  of 
e;tecution«  In  Greaves  v.  D*Acaiiro  (b),  ibe  tenant's  gooda 
iiv^re  seized  and  sold  under  process  of  outlawry,  and  the 
Court  of  Exchequer  ordered  the  landlord  to  be  paid  one 
year's  rent  in  arrear  out  of  the  money  in  the  sheriflra  hands; 
and  that  decision  was  cited  with  approbation  by  Lolffrgnce, 
J.  in  St.  John's  College  v.  MurcotHc).  That  decision  is 
atrongly  in  point  here,  for  outlawry  is  a  forfeiture  to  tbe 
cf own^  Ilarswicke  v.  Porter  (d),  and  tbe  forfeiture  to  tbe 
crown  there  is  equivalent  to  the  forfeiture  to  the  bishop 
bere«  Perhaps  it  will  be  said  that  tbe  capias  utlegatum  ts 
8  complete  execiution,  and  that  there  is  no  complete  execu- 
tion here,  because  there  is  no  judgment.  Tbe  answer  is^ 
that  there  is  a  judgment  here,  namely,  of  forfeiture  to  tbe 
bishop  for  nonappearance.  In  Gilbert  on  Distresses,  l6| 
4th  ed.,  it  is  said  respecting  process  of  attachment,  "  Where 
this  process  issues  out  of  a  Court  of  record,  there  is  no  doobt 


(a)  1  9itRn9t.  457. 

{b)  Banbary,  194. 

(0  7  T.  R.  «()4.  Bm  In  Rejt 
▼.  Stmlherbyj  BunHity^S,  it  is  sntd, 
^  Somiherb^  WHs  outlawed,  and  nfi 
cxtsnt  issued,  Hffd  an  inc|iiisi(mn 
WHS  taken  tb^reuprm,  and  his 
hou8«  snd  goods  seized  by  virtue 
thereof:  EiehiHt,  this  landlord^ 
lAoted  upon  tita  stnt.  8  i^nn,  to 
have  thtf  goods  delivered  to  him, 
SDggesttiig  that  they  had  been  dis^ 
imiited  by  htm  for  rent  three  days 
hettffe  the  extent.  Per  turiam, 
Not  the  party,  but  the  King  only  is 
tonc^rned  in  the  oailawry,  and  we 
earinot  reliete  the  landlord  upon 
\\nS  motion.*  And  in  a  note  to 
that  case  it  ii  said^  <*  the  same 
motion  was  made  in  Micfwehnas 


term,  17 17,  between  The  King  and 
BargesMf  but  the  defeadant  was 
not  relieved.''  And  in  Rex  v. 
PrUchard,  Bunbury^  969^  it  is  said, 
"  Upon  the  lath  cf  Feb,  1728,  an 
extent  issaed  against  PrUthdnlf 
tenant  of  Stntbrook;  the  a?d  of 
Aprili  17^0,  Bambrook  distrains 
for  rent;  aoth  of  April,  It^a,  the 
iiK|ttisition  finds  the  goods  then  tn 
the  possession  of  Priichard.  Notiif 
the  extent  was  not  esteemed  tiU 
the  9dd  ofAfit'Ut  the  day  afceir  the 
distress.  Mr.  Foley  nfoved  that 
Sambrook  might  have  tha  benefit 
of  the  statute,  8  Arm^  for  his  retUf 
notwitlistanding  the  extent;  but  it 
was  denied  per  eitrUm, 

(rf)  Cited  in   Ijiarenee  r.  Ne-* 
Ihersell,  Dyer,  199. 
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but  if  the  defendant  makes  defauh^  the  goods  he  was  at-        18^« 
tuched  bj  are  forfeited,  because  in  such  case  there  is  a    p^^^^**"^- 
judgment  of  the  King's  Court  of  record  condemning  the  «. 

goods,  which  alters  the  property."  If  it  should  be  said  Barkinotow. 
that  capias  utlegatum  is  necessary  to  execute  the  judgment 
of  outlawry,  and  that,  therefore,  the  case  of  outlawry  differs 
from  the  present;  the  answer  is,  that  although  the  goods 
here  were  forfeited  to  the  bishop  without  the  writ  of  ex- 
tract, still  that  writ  was  necessary  to  perfect  the  title  of  the 
party,  and  die  statute. speaks  of  executions  at  the  suit  of 
the  patty.  These  authorities  concur  in  shewing  that  the 
statute  is  to  be  construed  liberally,  and  so  as  to  extend  the 
remedy  to  every  case  within  the  mischief.  Now  the  mis^ 
chief  is  the  loss  sustained  by  a  landlord  when  he  is  deprived 
of  the  opportunity  for  distraining  for  rent,  which  is  the  case 
whenever  the  goods  of  the  tenant  are  taken  into  the  custody 
of  the  law.  In  Gilbert  on  Distresses,  50,  it  is  said,  **  Goods 
in  the  custody  of  the  law  are  not  distrainable,  for  it  is  ex  vi 
termini  repugnant  that  it  should  be  lawful  to  take  goods 
ont  of  the  custody  of  the  law ;  and  that  cannot  be  a  pledge 
td  me  which  I  cannot  bring  into  my  actual  possession/' 
The  intention  of  the  legislature  in  all  such  cases  seems  to 
have  been  that  the  landlord  should  be  satisfied  to  the  extent 
of  one  year's  rent  before  the  goods  of  the  tenant  could  be 
applied  to  the  payment  of  a  private  creditor.  The  present 
iff  even  a  stronger  case  than  one  of  outlawry ;  for  there  the 
judgment  may  be  reversed,  the  goods  may  be  restored  to 
the  tenant,  and  the  right  of  distress  to  the  landlord;  but 
here  the  case  finds  expressly  that  the  proceedings  are  abso- 
lutely final, 

F.  PoUockj  contr^.  The  present  case  is  not  within 
either  the  words  or  the  policy  of  the  act  of  parliament. 
This  is  a  declaration  charging  the  sheriff  with  wrongfulfy 
removing  the  goods  of  a  tenant  from  oil*  the  premises  with- 
out paying  the  landlord  one  half-year's  rent  then  due  to 
him.     Now  when  the  defendant  in  the  action  made  default, 

s  s  2 
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Ifa'e  ^oo^s  bedatne  Forreited  to  tTie  'tnsfabp^'toA'ti^,  ^t^K^hg 
tfeat  Aey  s'hbuld  be  assigned  over  iti  the  plaintiff;  tmfffe  -rift 
t;.  ^  Older  to  tliat  effect,  in  obedience  to  Svliich  order  tlief  sheriff 
sold  the  goods  and  paid  over  the  proceeds  t6  the  ptaihtilf. 
Therefore  it  is  impossible  to  say  that  the  sheriff,  w4icti*acf<- 
ing  in  obedience  to  that  process,  was  a  vrroirg-dtier,  nor 
can'  any  case  be  found  to  warrant  such  a  ptopositidft. 
£ven  the  equity  of  the  act  couTd  not  extend  it9  opertftldn'tD 
a  case  Klce  this;    besides,  that  cannot  be  taken' into  coif- 

'sideration  in  a  Court  of  law:  therefore,  Dixon  v.  Sffdih{(/^, 
where  the  application  was  to  the  Court  of  Chancery, ^lid 
Greaves  v.  D'Acastro{b),  where  the  application  wais  to  the 
equity  side  of  the  Court  of  Exchequer,  are  no  authbritMs 
for  tbe  present  case.  The  writ  of  pone  per  vadio^  in  this 
case  cannot  be'  regarded  in  a  Court  of  law  as  an  exeetill6n 
within  the  meaning  of  the  statute.  The  statute  wa^  tiieSf^T 
intended  fo  apply  to  a  case  like  the  present.     It  speaks  'of 

^Itne  party  executing  his  judgment,  which  proves  beyoifMl'a 
doiibt  that  the  word  execution  in  the  enactment  ineltns  eat- 
cutioh  upon  a  judgment;  and  that  was  the  opinion  of  Lord 

^Jtflenlorough  in  Lee  v.  Lopes  (c):   here  there  was  not  lin 

^execution  upon  a  judgment,  for  there  was  no ' jil^dgtri^t 
slgiWdJ  .  ■  •■   ( 

fnglmni/m  reply.  The  case  last  cited  is  an  authority 
rather  in  favour  of  the  plaintiff  than  agamst  him',  fe^'lhe 
grouncl  of  the  decision  there  was,  that  the  sheriff  had'ta1(ien 
in  execution  goods  which  belonged  to  the  assignees  of  the 
tenant,  and  the  landlord  had  a  right  to  distrain  fortiie  tight 
in'arrear,  notwithstanding  the  bankruptcy,  the  cotnrmi^sfen 
not  being  an  execution  within  ihe  meaning  bf  tht  statute. 
'There  tbe landlord,  not  being  deprived  of  his  rtglft  bf'dis- 
tress;  could  have  no  claim  to  the  benefit  6f%hib  ^fvfAt^; 
here  ihe 'landlord  was  deprived  of  Ins  right  of  dlstr^b,  '   ' 

tbrd  TENTEttDEN,  C.  J. — I  Am  of  ofnnibh'  thal'tbe 

'<".■  i.J  »    •■  I  #ji       I.-        .      ,^  .  .  ,        , jj,^ 

.  (fl)  1  Swanst.  45r.  (6)  Bunb.  194.  (c)  li  East,  2Sd. 
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.p)luo4ff  is  4iQt  entitled  to  recover.  .  Tbi«  is  an  action  Qhar|r. 

ing  lb§,de(yQi\4ant>  ?w  sheriff  of  the  county  palaUne  of  Dur- 

ian^i.wi,tb  wrongfully  removing  the  goods  of  a  tenant  from        -"'^^ 

pi^f^Ues  occupied  by  him  without  paying  the  landlord  one   Baw^wotwt, 

^f-*year's  r^nt  then  due,  contrary  to  the  statute  B  /Jnn.  c.  14, 

.0.,}. :  That  statute  speaks  only  of  goods  taken  by  virtue  of 

Any  i'^  execution/'  but  it  adverts  to  the  party  "  executing  his 

judgiiieat/'  and  I  think  it  perfectly  clear  that  its  operation 

vpias. intended  to  be  confined  to  executions  <ou  judgments. 

.  In  Jthis  .case,  the  process  by  virtue  of  which  the  sheriff 

r seized  and  sold  the  goods  was  not  process  of  execution, on 

a  judgment,  it  was  not,  therefore,  an  ''execution"  within 

Mt^e  wiMrds  of  the  statute.    But  it  was  said  that  it  was  within 

the  equity  of  the  statute.     I  cannot  help  observing,  ipdiw- 

4\M^\y»  that  it  appears  to  me  an  extremely  dangerous  course 

.to  ^ive  effeipt  to  what  is  called  the  equity  of  a  statute,  and 

}  that  1  think  it  much  safer  and  better  to  abide  by  apd  decide 

,  upon  the  plain  words,  even  though  there  may  be  ground  fyr 

believing  that  the  legislature  would  probably  have  provided 

rJ(M"other  cases,  if  their  attention  had  been  directed  to  them. 

iTbeo  a.  case  was  cited  from  Bunburi/^e  Reports^  as  tovthe 

ij«Uowf»npe  of  rent  in  the  case  of  outlawry  on  civij  process; 

but  there  the  proceeding  was  not,  as  here,  by  action. against 

the  sheriff,  but  by  application  to  the  equity  side  of  the 

,  (iVMiiPt.jof  Exchequer:  and  in  other  cases,  mentione^l  bv  the 

,^iQ^  Reporter,  where  the  outlawry  was  at  the  suit  o(Jhe 

'(Cnoivn,  fii^alar  applications  were  refused(ri).     S,o  in  Dixon 

.(^  ^miU^{b)  the  application  was  to  the  Court  of  Chancery, 

r  ii^to,i4^cb  the, proceeds  of  a  sequestration  had  been  paid, 

..'A^d  tW^  was  no  complaint  made  against  the  sequestrator. 

j(p  ^t.  J,Qhn\$  CQliege  v.  Murcott  (c)  an  outlawry  bad  taken 

^plaf:^,  tafter  which  a  distress  was  made  for  the  rent^  and, the 

<Hii^awry  ,wa9.  reyers^ ;  sp  that  the  case  became  the  same 

as  if  jtbietPMtiawry  bad  never  taken  place,  and  |he  distress 

remained  available.     None  of  these  cases  govern  the  pre- 

,^ent,(!  Xb^.(V\l,ainMff  see^is   to   fne  to  have   mistaken  his 

course  of  proceeding.     Instead  of  suing  the  sheriff,  I  think 

(ft)  Vide  ante,  614,  n.(c).         (6)  i  Swaiist.  457. '  "      (c)  7  T.  11.  264. 
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j/m-        be  •hould  have  applied  by  vray  ^f  petition  t4  the  Bisbop't 
J^^'^'      Court.    I  cannot,  of  course,  undertake  to  say  whet  wotdd 
V.  have  been  the  effect  of  such  a  petition,  but  upon  the  autbo*- 

Rawiupto^.  f^y  Qf  jjjg  cases  which  have  been  referred  to,  it  probably 
wouU  not  bave  been  rejected  without  much  con«idepatJ6D. 
If  the  party  appears  in  obedience  to  the  writ  of  pone^per 
vadioSf  his  goods  are  released;  if  not,  they  become  M- 
feiled  to  the  bishop,  jure  regali,  and  are  at  his  disposal. 
An  application  to  him  under  such  circumstances  would  be 
w^ry  similar  to  the  application  to  the  Court  of  Exchequer 
in  the  case  of  outlawry  on  civil  process,  and  it  would  be 
equally  in  his  power,  and  doubtless  in  his  inclination,  to 
grant  relief  to  the  landlord.  But  the  landlord  clearly  can- 
qot  treat  the  sheriff  as  a  wrong-doer,  and  therefore  our 
judgment  in  this  case  must,  as  it  seems  to  me,  be  for  the 
defendant. 

Bay  LEY,  J. — I  certainly  feel  that  the  present  case  comes 
within  the  mischief  intended  to  be  remedied  by  the  statute 
8  Ann.  c.  14,  s.  1,  and  it  would  have  given  me  satisfaction 
if  it  could,  by  fair  construction,  have  been  brought  vrithin 
the  words  of  that  enactment.  Unfortunately,  I  am  coo- 
y'mcpd  that  the  operation  of  the  statute  cannot  be  extended 
to  a  case  like  the  present,  without  resorting  to  a  mode  of 
construction  wholly  unwarrantable.  The  policy  of  the 
enactment  doubtless  was,  to  secure  to  the  landlord  the 
payment  of  one  year's  rent  in  preference  to  any  otlier  cre- 
ditor, the  effect  of  which  was  equally  beneficial  to  the 
tenant,  because  it  secured  to  him  the  forbearance  of  his 
landlord,  whom,  but  for  the  statute,  he  would  expect  to 
distrain  upon  him  as  soon  as  his  rent  became  in  arrear. 
Still  1  think  we  should  be  attributing  too  comprehensive 
a  meaning  to  the  words  of  the  statute,  if  we  were  to  hold 
that  they  entitled  the  present  plaintiff  to  payment  of  the 
rent  due  to  him.  The  goods  of  the  tenant  in  this  case 
cannot  properly  be  said  to  have  been  taken  in  execution, 
though  that  which  was  done  may  have  had  the  effect  of  an 
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•WcutioD.    The  writ  of  pom  per  vadios  c9ioaot  be  ctUed  mu        ^^. 

f;iecutioo :  it  nesembles  the  writ  of  diUnnans.  which  issuef       ^^n*^ 

out  of  tbiB  Court  for  the  purpoae  of  compeiliag  au  appear-  ^^ 

tBce,  under  which  the  shenflf  may,  bj  order  of  the  Court,  BA>«ifiviJf»- 

seli  the  goods  he  haa  seized,  and  deliver  over  thi»  proceed^ 

to  the  plaintiflf  without  paying  a  year's  rent  to  the  landlord. 

7*be  writ  of  poiu  per  vudios  issues  £or  the  purpose  of  com* 

piling  an  appearance ;  if  the  party  attached  does  appear, 

his  goods  are  released  i  if  he  makes  default  tliey  bocome 

forfeited  to  the  bishop,  who  may  dispose  of  them  a^  \^ 

thinks  fit.     The  bishop's  order  to  assign  over  t^  proceeds 

of  the  goods  to  the  plaintiff  is  mpde  entirely  es  gratia^  avd 

the  sheriff,  who  acts  merely  in  obedience  to  that  order,  is 

clearly  entitled  to  protection  in  so  acting.    Tbe  distinctipn 

taJ&eo  by  my  luprd  Chief  Justice  is  conclusive  to  shew  that 

the  cases  of  outlawry  are  not  authorities  in  favour  of  the 

plaintiff's  right  of  action  in  the  present  case.     For  these 

reasons  I  am  of  opinion,  not  without  regret,  that  this  action 

cannot  be  maintained,  and  that  a  nonsuit  must  be  entered. 

HoLROYD,  J. — I  entirely  concur  in  the  view  that  has 
been  taken  of  this  question.  I  think  that  a  case  like  the 
present  was  not  within  the  contemplation  of  the  legislature, 
though  it  may,  perhaps,  be  within  the  mischief  which  they 
intended  to  remedy  by  means  of  the  statute  of  Anne,  The 
assignment  of  the  goods  to  the  plaintiff  in  the  original 
action  was  a  purely  voluntary  act  on  the  part  of  the  bishop, 
to  whom  they  had  become  forfeited,  and  who  had  power  to 
dispose  of  them  as  he  should  think  fit.  The  proper  course 
for  the  present  plaintiff  would  have  been  to  apply  to  the 
bishop  by  way  of  petition,  who  might,  and  I  make  no  doubt 
would,  have  granted  him  relief;  but  I  think  it  quite  clear 
that  he  has  no  remedy  as  against  the  sheriff,  who  has  merely 
performed  his  duty. 

Ltttl£dale,  J. — I  am  also  of  opinion  that  this  case 
does  not  come  within  the  statute.    The  writ  of  pone  per 


tt^m^  ilitfy  WtVef  th^'effefct'of'an  et^ectitioti.  Beei^i  asUpplied 
«L     .     tb  this  cdse,  it  ts  eiident  that  ih^  difrection^  of'Ihe  <«tiit«l€| 

BAEKiiJfCTok.  ^^,j  tttit  be  complin  i#ith.  It  provides  Aw  tb*!  |)m^iai 
whbslb'Miit  the  execiition  issues  shall  pay  t<>4btf  Iafidto94 
the  r^nt  in  arrear,  provided  that  does  not  -exceed  wie  yiAm^i 
ikint^  Mdfhat  he  may  then  proceed  to  execute  ht^^'janJg^ 
ititftit  t^  he  thight  have  done  before  the  passing  of  thb'iiot^' 
hnd  it  flien  requires  the  sheriff  to  levy  the  money  paid  Over 
f6r  itttt  t^s  well  as  the  execution  money.  But  herc^  tM 
^Hilhhtiijf  of  the  sheriff  as  to  seizure  vras  at  an  end  as  soofi 
i&HKe  pf^rty^s  goods  had  been  taken  under  the  writ  6f  pout 
p^  ffddto^:  and  when  he  was  afterwards  ordered  by  ttte 
bisbo^i'to  sell  those  goods«  and  to  pay  over  the  pirobeeds  U 
fh^|)iy{|ltifl;  the  statute  did  not  give  him  authdftty  to  levy  in 
Mfdifvofa  ifttiy  «um  that  was  due  for  rent. 

Judgment  fol*  the  defclidatft/- 
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WiLMOT  V.  Wilkinson. 

By  writing  not  ^iSSuMt^SlT  on  a  special  agreement,  with  the  common 

agiws,*1n  con-  ""^"^J  counts,  to  recover  500/.  and  interest.     Plea,  nob' 

siderationof     assumpsit;  and  issue  thereon.     At  the  trial  before  LoW 

sent  the  nomi-  TeiiUrden,  C  J.,  at  the  Middlesex  sittings  after  Michaelmas 

nee  of  B.  to  J^grni,  VSSS,  a  verdict  was  found  for  the  plaintiff,  subject  td 
the  next  turn     }.,    '.i.,.    •      ^         ^  .  ; 

of  a  rectory,     tlie'opmion  of  the  Court  upon  the  following  case. 

ani?aa*^^^    "On  the^Sd  of  March,  18C4,  an  agreement  in  wriring  wai 

title  to,  and  made  between  Messrs.  Goodacre  and  Buzzard  and  the 
execute  a  con-   *v«i    ..vu        >  „  ./   .. 

veyanceof,the  P|«>ntiff,  as  follows:— 

next  presenta-  '^'Agreement  between  the  undersigned  M.Buzzard 'on 
tion,  toB.:     .  •  ... 

such  a  writing  is  only  an  agreement,  not  a  conveyance,  and  does  not  require  an  ad  ralo- 
rem  stamp.  Afterwards  A.,  by  consent  of  B.,  agrees  to  sell  the  next  presentation  to  C* 
for  £7,500,  on  having  su/ch  tule  as  A,  had  received,  C.  paying  to  B.,  absolutely,  on  i^ 
day  certain,  the  odd  £500.  A.  furnishes  an  abstract  of  such  title  as  he  had  received, 
which  C.  refuses  to  aecepr,  amf  no  conreyance  is  tendered  to  him.  B.  safes  .C.»f(M!«tibo 
£500.  There  is  a  gpo^  consfde^tion  to  support  the  action,  and  A,  having  done  all  that 
his  contract  required,  it  is  no  answer  to  the  action  that  no  conveyance  wdlk  t^ttijbdrecf 
toC. 


heMf  of..hioi9eir  wd'hia  fwrtoer,  J.  Goocfacrerf.ancl  tJb^k        i#^f 
fQ»fiei|tive  beybs,  6xeciitora  and  administrivlors^  of  tbf  i]|0^         - 
parMifind  the  undersigned  £.  C,  WilmfHf  oa  l^ehalf  ofjiiip*  v, 

iel^^nd  hi$  heirs,  executors  and  ftdinii)iatrfttor8»4>rtbe  qtber  'Lxivsoa. 
parti  «»  follows:  In  consideratioQ  of  the  sum  of  700pA  of 
lawful  money  of  Great  Britain,  to  be  paid  in  manoer-bereipr 
aftef. mentioned,  he  the  said  M.  Buzzard  dotb  hereby,  ;|icur 
himaelf  and  his  aaid  partner  J.  Goodacre,  agree  to  pr^aeot 
such  person  to  the  rectory  of  PresUign,  in  the  cpunty  of 
Madaor,  vacant  by  or  immediately  upon  the  death,  reaigqaT 
Hon,  or  sooner  determination  of  the  incumbency  of  the 
pffeaeat  incumbent,  with  all  the  great  and  small. tfthe^ 
oblationa,  &c.,  as  be  the  said  E.  C.  fVilmott  his  exECMtor^^ 
&c^  shall  nonuaate  or  appoint ;  and  further,  that  M.  Buzzard 
shall  forthwith  furnish  an  abstract  of  title  to  tha<saii>^.pi^^ 
sentation,  and  deduce,  at  the  costs  and  charges  pf  bixDi^ 
and  his  said  partner,  or  one  of  them,  a  good,  valid,  and 
marketable  title  to  the  same;  and  also  execute  a  proper 
conveyance  of  the  same  to  him  the  said  JE.  C.  Wilmoi,  his 
executors,  8cc. ;  such  conveyance  to  be  prepared  at  the 
expense,  costs,  and  charges  of  the  said  £•  C  Wilmot,  his 
executors,"  &c. 

^  Qn  the  12th  of  July,  1824|  another  agre^mp^^Mras^^m* 
tered  into  between  the  said  Messrs.  Goodacre  and  Buzzard 
and  the  defendant,  as  follows : — 

**  Mjemprandum,  July  12th,  1824.  Messrs.  Goodacre 
^^  Buzzard,  with  the  consent  of  £.  C.  Wilmot,  agree  to 
sell  to  T.  Wilkinson  the  next  presentation  to  the  living  of 
I^rpst^ifff,  Radnorshire,  which  they  have  purchased  of  I/Ord 
Q^^ofdf  f^r  the  sum  of  7,300/.,  to  be  paid  for  at  Michaelmas 
next,  on  having  such  title  as  they  have  received  from  Lord 
QxfQ^4  AQ^'  IfOrd  Harley  and  their  trustee,  Mr.  Moore, 
with  their  covenant  for  the  return  of  the  money  in  the  event 
of  dieir  being  unable  to  procure  the  nominee  of  Mr*  Wilr 
kinson  induction  and  <|uiet  possession  of  the  living  for  six 
iMivths  after  the  next  vacancy  of  the  same.  Mr.  Wilkimon 
to  have  the  option  of  paying  the  70001,,  part  of  the  7,500?., 
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is^.        sbsolately  k)  Messrs.  6.  aud  B.,  or  to  have  the  same  in* 

WiiHOT      ^c'^^d  in  their  neipes  and  that  of  Mr.  Wilkins<m*B  trustee* 

V.  b^,  Mr.  W,,  paying  interest  at  5L  per  cent,  on  the  70001., 

jLKrNsotf.  ^^j  receiving  the  dividends  or  interest  resulting  from  the 

«ame9  Mr.  Wilkinson  paying  at  Mkhaelf/Hu  the  reroaini«^ 

<500/.  absolutely  to  Mr.  WilmoU  with  G.  and  £.'s  consent.'' 

At  the  foot  of  this  agreement  was  written  and  signed  by 
the  plaintiff,  as  follows:  "  I  hereby  ratify*  on  my  part,  tbe 
above  agreement." 

Th^  above-mentioned  agreement  of  the  ViA  of  Mmck^ 
\98A,  was  stamped  with  a  1/.  stamp.  An  abstract  of  4be 
title  to  the  said  next  presentation  was  delivered  to  the  de«- 
feodant's  attorney  on  or  about  the  20th  day  of  Jime,  \9Mp 
and  two  original  deeds  of  the  18th  day  of  July^  182S^ 
whereby  Lord  Oxford,  Lord  Hurley,  and  Mr.  Moore,  ^of^ 
veyed  to  Goodacre  and  Buzzard,  were  in  due  time  shewn 
to  und  e;(amined  by  the  defendant's  attorney,  aud  were  well 
eyecvted,  and  corre/sponded  with  the  said  abstract.  No 
other  of  the  deeds  or  muniments  set  forth  in  the  said  abstr^ 
were  at  any  time  produced  to  the  defendant  or  his  attornAyf 
The  defendanti  after  July,  1824,  offered  the  benefit  of  his 
interest  under  the  said  agreement  for  sale,  suich  as  it  wnsi 
if  ihe  purchaser  chose  to  take  his  chance.  After  the  death 
of  Buzzard,  and  before  the  29th  of  September,  1824,  Good-^ 
acre^s  attorney  required  the  defendant  to  pay  the  7000/., 
and  offered  to  enter  into  fi  covenant  pursuant  to  the  said 
agreement.  The  defendant  required  Goodacre  and  Buz^ 
pard^fi  attorney  to  give  him  an  inspection  of  the  other  deeds 
mentioned  in  the  abstract,  which  he  did  not  do,  declaring 
it  was  not  in  his  power.  The  plaintiff^  on  the  29th  of 
September^  1824,  demanded  the  600/.,  but  never  tendered 
any  draft  of  a  conveyance  to  the  defendant.  Buzzard  ^wi 
on  the  22d  of  September,  1824.  Goodacre  did  not  consent^ 
but  objected  to  the  payment  over  of  the  500/.  to  the  plainer 
tiff.  No  evidepce  was  given  on  the  part  of  the  plaintiff 
of  any  consent  .by  the  devisees  or  reprepentetives  of  Buz^ 
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xmd^  Of  bj  M09re*    No  mon^y  wa»  ever  ptid  by  tbe  plMr      v^L^^ 
tiff  to  GooAtcre  and  Buzzard,  or  either  of  them.  Wii^m^t 


CUtty,  for  tlie  plaintiff.  Two  objectioni  were  takeo  oa 
Ibe  part  of  the  defendant  at  the  trial ;  first,  that  tbe  agpM* 
meot  required  an  ad  valorem  stamp,  aa  being  aconv^anee; 
aod  secondly,  that  the  plaintiff  should  have  tendered  a  eon^ 
veyaace  to  the  defendant.  There  is  no  weight  in  either  of 
these  objections.  First,  the  deed  was  adequately  stamped, 
ior  it  bad  tbe  usual  agreement  stamp  of  I/.,  which  was  suf* 
ficient,  for  tlie  deed  was  not  itself  a  conveyance.  Secondly^ 
it  was  not  necessary  that  a  conveyance  should  be  tendered 
to  the  defendant,  for  as  the  agreement  was  silent  respecting 
the  expenses,  they  would,  as  a  matter  of  course,  fall  upon 
the  purchaser,  and  he  was  the  person  whose  duty  it  was, 
after  the  abstract  was  delivered,  to  have  a  conveyance  pre^ 
pared.  If  any  point  is  now  made  as  to  the  non-produetioil 
of  the  other  deeds,  the  answer  is,  that  the  vendors  did  all 
that  could  be  required  of  them  towards  the  completioo  of 
the  purchase;  they  undertook  to  sell  the  interest  which 
they  derived  from  Lord  Oxford,  and  they  produced  the 
deeds  by  which  that  interest  was  conveyed  to  them;  that 
was  all  they  were  bound  to  do  or  could  do.  Then  with 
respect  to  the  question  of  consent,  no  evidence  of  the  con* 
i^ent  of  Goodacre  and  the  other  parties  to  the  payment  of 
tbe  500/.  was  necessary,  because  the  agreement  is  to  pay 
the  plaintiff  500/.  on  a  particular  day,  "  absolutely,"  that  is, 
at  ali  events, 

D.  F,  Jones,  contrJk.  First,  the  instrument  of  March, 
18i24,  should  have  had  an  ad  valorem  stamp,  as  a  convey- 
ance. From  the  very  nature  of  the  property  which  was  the 
subject-matter  of  sale,  that  instrument  would  have  the  effect 
of  a  conveyance.  If  the  church  had  become  vacant  before 
any  formal  conveyance  was  e&ecuted,  a  Court  of  equity 
would,  upon  that  instrument,  have  decreed  the  next  pr&* 
sentation  to  the  purchaser,  and  if  so,  it  clearly  required  au 


V. 
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B^wUarem  stamp  npon  the  amolintof  ih^  pgrdialSiiP^ry* 
[Bayiey^  J.  A  Court  of  equity  migfat  have  coiiipeHed'l]|0 
v."  *  execution  of  a  couveyance ;  but  the  Stamp  Act  impoaos  4iie 
WiLKiN^ow.  ^^^ahirem  duty  tipou  the  actual  "  conveyaoce''  of  tfae.|pro* 
perty,  iiot  upon  the  right  to  call  for  such  a  conirejraDoei 
Xitf/Mtfby  J(  The  question  is  whether  the  stavip  uns  rdr 
was  not  sufficient  at  the  time  when  the  iastrameatwaa-exo^ 
oatod<]  Secotidlyi  the  plaintifF  is  not  in  a  situation  to  airid» 
became  the-  contract  between  Goodacre  and  Buzzard  «nd 
tbe  defendant  was  never  completed,  and  there  was  no  evi- 
dence of  the  vendors'  consenting  to  the  payment  "of '4his 
£600  to  the  plaintiff.  The  word  <^  absolutely"  has. been 
relied  on  by  the  other  side  as  shewing  that  the  |)laiatiff*is 
entitled  to  (he  £600  at  alt  eveniSj  and  independently  «o£.tba 
otber  circumstances  in  the  case;  but  that  word* is evidtntf^' 
not -used  in  the  sense  of  ^'  at  all  events/'  but  means  «b^« 
hstoly  only  in  contradistinction  to  the  option  reserved:  toifhe 
defendant  with  respect  to  the  <£7000.  Thirdly,  the  -ve^r 
ddrs  ought  to  have  produced  all  the  deeds  mentioned 'hi  the 
abstsftct^  without  which  they  did  not  make  out  a-  cemplei^ 
stmI  satiafactery  title.  The  fair  meaning  of  the  agreeibeni 
iiviliiat  tthdy  will  convey  Lord  0:r/brd's  title,  and  if  ao^cit 
wliloiiidtmbent  iipoa  them  to  shew  that  he  had;  a  good' title 
accct'ding'to  the  stipulation  in  the  first  agreement.  Founddli^^ 
tfae/4>]fti0tiff  might  and  ought  to  have  tendered  adrafti  aif  ia 
^eenuieyeiioe.  lnJwi€sv.Barkley{a)  it  was  held 'thtli  bet 
foreisuehiee  notion  as  this  can  be  maintained,  tbc  plaintiff 
MMMt  have  done  all  in  his  power,  and  in  that  case^a  draft  of 
a  converyance  was  tendered.  ...,,.:.  t 

.Lord  TESiT^RDBN,  C.  J. — I  am  of  opinion  thnt  itbe 
plaintiff  is  entitled  to  recover  the  jfdOO  demanded*  by  4his 
Mikufi.  The  objeotioa  to  the  stamp  has  <  beei^  already 
sufficiently  answered,  therefore  I  say  nothing  iMpon  ithal 
8ubjeot<>  T|hen  as  to  (the  instrument:  it  ia  no  'Convl^ni^e^ 
either  ia  its  effect^  or  da.the^  intention  of  the  partiea^  Wiial^ 
-.       ,     (ii)<2Bnu8L4SS.  .,..„....» 
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evtr  «Mg|ht  liave  beeil  its  kingiimgfe,  ilr>coiiM  aot  pdatibly        ^^r 
o^feMb  OS'  a  grant  of  the  iient  presetttation,  beeaiMe  it      Wiio^pr 
wis -not  under  seal;  and  I  think  it  waa  not  intended  so  ^ 

toxipcmte.  The  case  then  stands  thus:  the  plaintiff  hawr  ^^^^^ 
ing>«nade  one  bargain  with  Goodacre  and  Buzzard  Ibf 
the  next  presentation,  another  bargain  was  afterwtfrds 
made,  with  the  plaintiff's  consent,  between  Goodacre  nnd 
B^^oard  and  the  defendant,  by  which  they  agreed,  not  >to 
innke  a  good  title,  but  to  sell  the  next  presentation  for 
£7i5O0f  to  be  paid  on  a  particular  day,  on  lunring  such 
tiAe  as  the  vendors  had  received;  with  a  covenant  for  a 
return  o#  the  money  in  a  certain  event,  and  an  option  to  be 
eadioised  by  the  liefendant  as  to  the  «£7000  for  his  farther 
aecurityi  but  from  which  the  ,£500  was  expressly  exempted. 
Hint'  agreement  the  plaintiff  ratified,  having  previi»iitly 
aoqiUred  an  interest  in  the  subject-matter  of  it,  so  thatv 
wMioiit  his  consent,  Goodacre  and  Buzzard  could  'halvd 
nsade  no  agreement  with  the  defendant;  there  wa9,  eontrc^ 
qiieanly,  a  good  consideration  for  the  promise  to  |Niy  thb 
^500' to  the  plaintiff.  Then  come  the  objections  tibat'tUe 
vendors  did  not  shew  a  good  title,  and  did  not  tender  kof 
tonveyance*  If  they  did  all  that  their  contract  ^fet^mbedl 
aM  more  was  demanded,  that  released  them  from/:  the 'oUt^ 
Ifgation  of  taking  any  further  steps  in  the  transactionii  I^aii 
at^lMs  to  conceive  what  language  a  man  is  tonsiiitiwfab 
intends  to  sell  such  a  title  as  he  has  received,  andinotMttg 
itvdve,  if  the  language  of  this  agreement  is  not  sufficient  nd 
to  limit  his  undertaking.  If  a  purchaser  will  bargain  thwi 
rashly  to  pay  for  such  a  title  as  the  seller  has,  it  is  his^own 
fault  if  his  money  is  placed  in  hazard  by  the  insufficiency  of 
tUsit  title;  though  here  no  hardship  could  be  sostiined,  be- 
etfllse<tlie  'principal  money  was  secured.  Then,-  at  theha 
vilaa'aigood  oonsidemtiott  fov  the  defenthint's  promise^  alid 
jiSittieiveiidora  have  done  all  that  their  contract  jfequii^d^ 
the  onlyvemMning  question  is,  whether  the  stifiulation'  for 
tha'cflrfnsent'of  Goodacre  and  Buniard  means  a  consent  to 
be  given  at  the  time  when  the  money  was  to  be  paid, 
or  at   the   time   when   the  contract  was  entered  into.     I 


62S 


1827. 


WlLMOT 

V. 

Wilkinson. 


CASES  IV  THE  kino's  BENCH, 

think  it  memis  the  latter;  that  such  consent  was  a  part  of 
the  consideration  for  the  plaintifp  giving  up  his  bargain  ;* 
that  ft  was  incorporated  in  the  agreement,  and  could  not 
afiterwards  be  recalled.  I  am,  therefore,  of  opinion  that 
the  plamtiff  is  entitled  to  judgment. 
The  other  judges  concurred. 

Postea  to  the  plattitiff. 


The  rakinp  of 
com  are  tuha- 
ble,  where, 
from  the 
coarse  of  hus- 
bandry used, 
their  quantity 
is  necessarily 
considerable, 
though  no 
fraud  is  prac- 
tised or  in- 
tended. 


Glanville  v.  Stagey* 

Debt  on  the  statute  2  &  3  Edw.  6,  c.  13,  for  not  duly 
settmg  out  tithes  of  barley  and  oats.  Plea,  the  general 
issue.  At  the  trial  before  Gaselee^i.  at  the  summer  assize^ 
for  the  county  of  Cornwall ^  1825,  a  verdict  was  found  for 
the  plaintiff  for  three  shillings,  subject  to  the  opinion  of 
thia  Court  on  the  following  case: — 

In  the  year  1823  the  plaintiff  was  farmer  of  the  tithes  of 
corn  and  grain  in  the  parish  of  St.  Germains,  in  the  county 
of  Cornwall,  and  the  defendant  was  then  the  occupier  there- 
of twenty-three  acres  of  land  tilled  to  barley,  and  of  on^ 
acfre  of  land  tilled  to  oats.  No  composition  for  tithes  ex- 
isted between  the  parties.  The  usual  mode  of  harvesting 
and  tithing  of  barley  and  oats  in  the  parish  was  as  follows. 
The  crop  is  Brst  cut  by  the  scythe  into  swathes,  which 
wtfmen  and  children  then  collect  into  sheaves  by  means  of 
rakes;  the  sheaves  are  next  bouud  and  put  into  shocks, 
consisting  of  eight,  ten,  or  twelve  each,  and  then  the  tithing 
immediately  takes  place.  The  portion  of  the  crop  which 
remains  on  the  ground  after  this  process  is  then  collected 
into  rows  with  large  rakes,  and  with  small  ones  into  bundles, 
which  are  called  wads,  and  these  are  bound  and  placed  to- 
gether in  heaps,  and  afterwards  carried  by  the  farmer  to  the 
mtm.  After  the  carrying,  there  is  generally  some  scattered 
corn  left  in  the  places  of  the  heaps,  and  the  whole  field  is 
then  raked  a  second  time  as  before.  Both  the  first  and 
second  rakings  are  carried  by  the  farmer  to  the  mow  and 
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treatffd  us  the  rest  of  the  crop.  After. the  two  rakings  have  t8S7. 
taken  piace^  and  not  before,  the  gleaners  are  admitted,  and  Q^^^^^g 
cattle^  sheep,  geese,  &c.  turned  into  the  field.  The  average  ^  v. 
erop  per  acre  through  the  parish,  including  both  the  tithe 
and  what  was  collected  by  raking,  was  thirty  bushels,  and 
the  average  quantity  of  that  which  was  left  after  the  tithmg 
took  place  was  about  three  bu^els,  but  the  state  of  the 
weather,  the  length  of  the  stalk,  and  the  degree  of  skill  and 
care  exercised  by  the  labourers,  both  in  carrying  the  com 
on  the  scythe,  in  mowing  clean  to  the  swathe,  and  in  raking 
clean  for  the  binding  of  the  sheaves,  will  make  a  considera- 
ble difference  in  the  quantity  left  on  the  ground.  In  ihi 
year  1823  the  defendant  followed  the  mode  of  harvesting 
above  described,  the  tithe  was  set  out  before  the  rakings 
bad  been  made  into  wads;  but  the  tithe  collector,  who 
came  with  the  plaintiff's  waggons  to  take  away  the  tithe, 
saw  the  quantity  of  the  com  lying  on  the  ground,  and  stated 
in  evidence,  that,  in  bis  opinion,  the  quantity  left  would 
produce  about  three  bushels  per  acre.  The  defendant  was 
guilty  of  no  fraud,  and  great  care  was  taken  by  his  direction^ 
in  the  mowing  clean  as  aforesaid,  and  in  raking  clean  for 
the  binding  of  the  sheaves,  and  as  little  rakings  were  left  a« 
possible  in  that  mode  of  harvesting. 

Coleridge,  for  the  plaintiff.  The  right  of  the  tithe  owner 
is  to  one  tenth  of  the  entire  crop,  as  accurately  as  it  can  be 
ascertained,  without,  of  course,  expecting  mathematical 
precision.  The  only  principle  upon  which  the  rakings  can 
be  etempt  from  the  tithe,  is  that  they  come  within  the 
maxim  de  mitdmu  non  carat  lex ;  therefore,  when  they  are 
considerable  in  quantity,  and  are  reduced,  or  reducible,  ^o  a 
titbable  shape,  as  in  this  case,  they  are  clearly  tithable.  It 
must  be  admitted  that  the  cases  upon  the  subject  are  some* 
what  contradictory  and  difficult  to  reconcile ;  but  the  balance 
of  them  is  in  favour  of  the  plaintiff;  and  some  of  those 
which  are  against  him  are  capable  of  explanation.  In  an- 
cient times,  as  appears  by  the  old  cases,  it  was  considered, 
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1897.        «•  a  maiCer  of  coursei  tbftt  tbe Takings  nvere  by  the  o6mmM 
law  subject  to  tithe,  and  whenever  an   exenpCum.  w«i 
9.  claimed,  it  was  in  respect  of  a  custom  or  prescriptiofi; 

Stacey.  An(mymous{a)y  Bird  v.  Adam8(b),  Jesop  v.  Paifie{c)j  Giy** 
man  v.  Lewis  (d)  citing  Sir  C.  Morrison's  case,  Ledger  t. 
Langley{e):  and  it  was  not  unfrequently  held  that  such 
custom  or  prescription  was  void,  and  tithe  of  the  rakiaga 
payable.  In  a  somewhat  later  case  of  Fosse  v.  Parhet(J\ 
where  an  action  was  brought  for  tithes  of  neck  wool| 
Houghton,  J.  said,  '^  There  may  be  much  deceit  in  this,  aa 
in  the  case  of  rakings;  if  purposely  they  will  scatter  coi% 
the  parson  shall  have  tithe  of  this,  unless  it  be  minus  voba^ 
tarie**  So,  in  Andrews  v.  Lane{g),  Richardson,  C.  J.  said, 
''  As  to  rakings,  I  bold  that  where  rakings  are  of  great 
value,  or  if  they  are  left  on  the  land  covinously,  tithes  shall 
be  paid  of  them;  but  if  they  are  left  there  in  a  small  quaa-^ 
tity  and  involuntarily,  it  is  otherwise;  and  therefore  the 
words  of  the  suggestion  in  such  case  are  minus  voluniarieJ* 
Here  the  rakings  must  be  considered  to  have  been  left  vo- 
luntarily, because  it  was  impossible  iu  the  mode  of  harvesl* 
iog  adopted  to  avoid  leaving  them.  In  Staughion  v.  Hide{h) 
it  was  alleged  to  be  the  custom  of  the  parish  with  respect 
to  grass,  **  that  the  parishioners  are  not  to  rake  together  |Im» 
grass  round  the  cocks."  The  Court,  however, ''  dedared 
diat  the  custom  insisted  upon  by  the  defenduHs  not  to  rake 
up  their  grass  into  cocks  in  order  to  the  setting  out  the  MH 
tithes  thereof,  is  a  void  custom."  In  Howard  v.  Bomng^ 
doH(i)  a  similar  custom  was  set  up  with  respect  to  the 
aftermath  of  hay,  and  the  rakings  of  barley  aad  oats;  and 
*'  the  Court  declared  the  plaintiff  entitled  to  the  second  cro^ 
of  grass  mowed  for  hay;  to  have  the  barley  set  out  for 
tithbg  in  cocks  or  heaps;   to  have  the  com,  scattered 

(a)  2  Leon.  70.  (c)  l  Sid.  S8d;  8  K«b.  $5. 

(b)  Anderson,  190;  Moor,  «78;  (/)  8  Bulstr.  «42. 
Siiville,  100.                                             (g)  3  Gwiltim,  47S. 

(€)  Cro.  Eliz.  863.  (A)  1  Wood,  394. 

{d)  Cro.  Eliz.  446.  (i)  4  Wood,  M6. 
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around  such  cocks  or  heapSy  raked  up  to  tbe  same  before  it 
ia  tithed ;  and  to  take  away  the  said  tithes  with  the  rakingg 
thereto  belonging."  In  a  modem  case,  Filewood  v.  Kemp  (a\  ^  ""  "v. 
Lord  Stowell  said,  "  As  to  barley  rakings,  I  have  no  hesita-  Stacey, 
tion  in  saying  that  I  conceive  the  law  to  be  that  the  clergy- 
man being  entitled  to  one  tenth,  is  entitled  also  to  the 
rakings  of  every  tenth  cock,  as  composing  part  of  the  pro- 
portion belonging  to  him.^  All  these  cases  bear  clearly 
and  directly  for  the  plaintiff,  and  present  a  body  of  authori- 
ties upon  which  the  Court  would  be  justified  in  acting. 
The  rakings  are  in  all  of  them  treated  as  titheable;  and  even 
where  custom  is  alleged  to  the  contrary,  it  is  not  allowed 
to  prevail  against  the  right:  and  custom  is  the  strongest 
ground  the  defendant  has  to  rest  upon  in  this  case.  There 
certainly  are  cases  of  a  different  bearing  to  be  found,  some 
of  which  admit  of  explanation;  but  it  must  be  conceded  • 
that  others  of  them  cannot  be  so  disposed  of.  Perry  vy 
Soam{b)  is  equivocal,  and  the  reports  of  it  do  not  agree. 
In  Leonards  report  of  it  it  is  said,  ''  There  was  a  case 
lately  in  this  Court  betwixt  the  Lord  Howard  and  Nichols^ 
where  the  suit  in  the  Spiritual  Court  was  for  the  tithes  of 
rakings,  and  the  surmise  for  a  prohibition  was,  that  the  in- 
habitants had  used  to  till  and  sow  their  lands,  8cc.  and  they 
had  used  to  be  discharged  of  their  tithes  and  rakings  after 
that  the  shocks  had  been  carried  away;  and  Coke,  who  was 
of  counsel  for  the  parson,  durst  not  demur  upon  it,  bu^ 
traversed  the  prescription."  In  Johnson  v.  Aubrey  (c)  it  is 
said,  apparently  with  reference  to  the  same  case,  *'  Coke 
cited  one  Nichols*  case  to  be  adjudged  in  this  Court,  that 
tithes  shall  not  be  paid  for  rakings  of  com,  unless  it  can  be 
averred  that  they  are  foul  rakings,  and  covinous  to  defraud 
the  parson."'  In  Sherrington  v.  Fleetwood  {d)  there  is  i^ 
dictum^  but  only  a  dictum,  of  Pqpfuzm,  C,  J.  to  the  same 
effect,  where  he  is  reported  to  have  said,  '^  it  hath  been  here 
adjudged  that  tithes  shall  not  be  paid  for  rakings,  unless 

(a)  1  Haggard,  487.  (e)  Cro.  Eliz.  660. 

(6)  2  Leon.  27;  Cro.  Eiiz.  139.  (d)  Cro.  Eliz.  475. 
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18S7.        they  he 'foul  rakiogs."     The  Mme  case  is.  reported  la 
^^^  Moor{a)y  ythere  nothing   is   said  about  ^  rakings.'^     In 

V,  Green  v.  Hun  (6)  it  was  held,  that  a  prescription  generally 

to  pay  the  tenth  cock  of  barley  in  satisfaction  of  the  tithes 
of  the  barley  and  rakings  was  good;  and  that  if  they  were  left 
voluntaries  that  must  be  shewn  by  the  other  side :  hut  these 
the  exemption  was  claimed  by  prescription.  In  Pitt  v. 
Harris  {c)  a  prohibition  had  been  granted  in  a  suit  for 
tidies  of  rakings,  without  any  special  ground  for  it  ap-* 
pearing.  But,  afterwards,  Serjeant  Finch  told  the  Court 
that  the  farmer  made  great  gain  of  the  rakings,  imd  barried 
them  to  his  bam;  and  Coke  said,  ^  the  prohibition  has  been 
granted,  but  you  may  plead  this  if  you  wish  to  have  a  con^ 
sultation/'  None  of  tbeae  £cto  or  decilBions  can  be  hehi 
stricdy  applicable  to  a  cane  like  the  present,  where  the  qiian-i 
tity  of  rakings  is  admitted  to  be,  of  necessity,  large  and  out 
of  proportion  to  that  which  wOuM  resuk  from  a  different 
cofurse  of  husbandry.  The  cases  which  bear  more  directly 
i^inst  diephiintiflF,  and  which  are  less  opes  to  explanation, 
are.  Party  w  Ckauncey{d),  Jnonymout{e),  The  case  b/T 
Modus  DeeiinanMif),  and  Cecils.  ScoU(g)\  but  even  these 
eases,  strong  as  they  are-  in  themselves  against  the  plaintifl^ 
are  consistent  with  and,  as  it  is  submitted,  subordinate  to 
the  principie  already  alluded  to,  namely,  that  where  the 
farmer  ohuses  to  adopt  a  mode  of  husbandry  by  which  the 
qu0ntity  of  rakings  left  is  unavoidably  large,  the  tithe^owner 
is  hot  to  be  deprived  of  bis  right  to  the  tithe  of  those 
rakings. 

Carter^  contrd.  The  case  expressly  finds  that  the  defeh*. 
dant  was  guilty  of  no  fraud ;  that  great  care  was-  taken  by 
his  directions  in  the  mowing  clean  and  in  rakifig*  clean  for 
the  binding  of  the  sheaves;  that  as  little  rakings  were  left  atf 

(a)  Mopr,  909.  (e)  1  Freeman,  SS4;   13  Mod. 

{b)  Cro.  Eliz.  702.  235. 

(c)  1  Roll.  Rep.  379.  (/)  13  Co.  Rep.  12. 

Id)  Noy,  15.  (g)  Litt.  Rep.  3 J. 


Glatille 

V. 


EASTER  TERM,  VIII  GEO.  IV.  631 

possible  in  the  mode  of  barvesting  adopted;  and  that  the  mh^' 
mode  of  harvesting  adopted  was  that  which  prevailed  by 
custom  in  that  country.  It  cannot  therefore  be  said  that  the 
rakings  in  this  case  were  left  covinously  or  voluntari6:  and  Stackt. 
if  so,  the  only  question  is  whether  involuntary  rakings  are 
titheable;  and  it  is  quite  clear  that  they  are  not.  Lord 
Chief  Baron  Contyns,  Speaking  of  com  tithes,  says  (a)  ''  The 
manner  of  payment  shall  be  such  as  the  usage  or  custom  of 
the  countiy  allows;  as  when  it  has  been  usually  paid  in  the 
sheaf  or  bundle,  it  shall  be  a  good  manner  of  setdng  out  of 
tithes.  But  fto  tithe  ought  to  be  paid  for  the  rakings  of 
corn,  where  it  is  not  dispersed  by  fraud.**  For  the  latter 
position  he  cites  as  authorities  Pitt  v.  Harris  (b),  1  Rolf. 
Abr.  Dismes{Z),  pi.  J1,  and  2  Inst.  65£.  Now  the  lasl- 
mentioned  authority  is  Lord  Coke's  commentary  on  the 
2  Edta,  6,  c.  13,  in  which,  after  enumerating  the  articles  not 
titheable  by  the  common  law,  he  says,  ^  tithes  shall  not  be 
paid  of  rakings  left  without  covin,  nor  of  after-pasture.** 
[Bayley,  J.  But  a  reason  is  assigned  in  Rolk*B  Abridge- 
ment, namely,  that  rakings  are  exempt  from  tithes  by  the 
Levitical  law.  Now  that  was  because  they  were  left  for 
the  gleaners,  from  whence  we  must  infer  that  the  word 
'*  rakings"  is  properly  applicable  to  that  which  is  usually 
left  for  the  gleaners,  and  not  to  that  of  which  the  farmer 
makes  a  profit.]  The  meaning  of  the  word  is  not  so  re- 
strained in  any  of  the  cases.  As  to  the  cases  where  the 
exemption  was  claimed  by  prescription,  the  exemption 
must  have  been  allowed  at  common  law  and  not  on  the 
ground  of  prescription ;  because  a  prescription  to  pay  tithe 
of  part  of  the  com  in  satisfaction  of  tithe  of  the  whole 
would  be  clearly  bad;  it  was  so  held  in  Gtysman  v. 
Lewis  (c),  and  Watson,  in  his  Clergjfman^s  Law  {d),  states 
the  result  of  all  the  cases  to  be  the  same.  In  Erskine  v. 
Ruffle  (e),  Parker,  C.  B.  after  alluding  to  the  case  of  Green 

(a)  Com.  Dig.  Dimes,  (H.)  1.  (d)  Page  550. 

(b)  1  Roll.  Rep.  379.  (e)  3  Gwill.  961. 


(c)  Cro.  Eliz.  446. 
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i&2r^  v:  ftun  as  reported  by  Crokeia),  «ay«,'"  bat  thfe  trtie  iW* 
son  of  the  judgment  was,  that  ^o  tithes  were  payable  for  ihfr 
v.'"""  voluntary  rakings."  So  the  anonymous  case  in  Freeman  (A) 
Stacey.  decided,  that  no  tithe  was  payable  for  rakings  of  cohi  if  tbey 
were  involuntary,  but  if,  by  frauds  more  was  \tfi  4han  ite^ 
cessary^  secus.  Parry  v.  Chaunceyie)  and  Ctcil  v.  Scoti(it) 
are  also  express  authorities  to  the  same  effect  iti  *^favfiuf  of 
the  present  defendant.  All  these  cases  proceed  upon  the 
same,  and  that  a  very  equitable  principle,  namely,  thfit  iht 
farmer  shall  pay  tithe  upon  the  crop  cut  and  gathered^  fairfy 
and  without  fraud,  in  the  customary  course  of  husbandry^ 
but  that  for  any  trifling  surplus  which  may  result  from  ex^ 
traordinary  care  and  diligence  on  his  part,  he  shall  not  pfty 
tithe.  Howard  v.  Bovingdon{e)  does  not  militate  against 
this  principle,  for  there  the  corn  was  put  up  into  cocks  with 
a  fork,  and  the  scattered  com  was  raked  up  before  the  cocte 
were  carried,  but  the  farmer  insisted  upon  a  right  to  set  oiTf 
the  tithe  before  the  raking  took  place.  In  Filewood  v. 
Kemp{f)  Xhe  mode  of  husbandry  is  not  mentioned,  bilf  it 
would  appear  from  the  judgment  to  have  been  the  saffte'lBte 
in  Howard  v.  Bovingdon. 

The  case  was  argued  on  a  former  day  in  this  term,  when 
the  Court  took  time  for  deliberation.  Judgment  was  lierw 
delivered  by 

jLord  Tbntehden,  C.  J. — ;This  case  was  lately  argued 
{before  us,  and  the  several  authorities  bearing  upon  the 
question  were  quoted  and  commented  upon  at  the  bar.  It 
is  not  necessary  to  go  through  theln  again.  They  are  yety 
numerous  and  not  very  consistent.  The  princip^  that  m^ 
be  extracted  from  them  appears  to  us  to  be,  that  fpr,»a)fill 
fjuaottties  involuntarily  left  in  the  process  of  raking,  tj(i^e 
sball  not  be  payable;  odierwise,  if  there  be  any  partjcuiar 

(«)  Cro.  Eliz.  702.  {d)  Lilt.  Rep.  3J. 

(6)  1  Freeman,  334;  12  Mod.  (c)  4  Wood,  546. 

985.  ij)  1  Haggard,  497k 

(f)  Nt»y,  15. 
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fraud  Of  iotentian  to  deprive  the  parson  of  bis  full  righu        1897. 
His  right  is  to  a  tenth  of  the  corn,  to  be  taken  generally    ^^^^^^^ 

,  r  ,  .  .  GtAHVJLXl 

vvpon.U  comes  to  such  a  state  or  stage  as  that  the  parson  y. 

m^f  seethe  has  his  fair  tenth.  In  the  case  now  before  the  Stac^y. 
Co  ur)ty articular  fraud  or  deceit  is  negatived.  The  de- 
f(itndai^.'is  found  to  have  followed  the  practice  usual  in  t)ie 
parish*  But  it  is  further  found  that  about  thirty  bushels  of 
^fl^  tyier^  collei;ted  by  the  first  raking,  and  three.  bu§he|^ 
If^  mfth^^Ofind,  so  that  the  tithe  of  the  thirty  being  set 
Wki^^*P^T^^  would  have  an  eleventh  part  only  and  not  a 
VB^t^.iapd  this  although  great  care  was  taken  in  mowing 
%Dd...i?lF^ng  clean  for  the  binding  of  the  sheaves*  Apd  wr 
t^r^  of  oponion  that  a  course  of  harvestingi  by  which  so  larg^ 
A, portion  is  not  subjected  to  the  tithing  even  when  great 
Pfkx»  is  taken,  and  by  which,  consequently,  a  much  larger 
l^rtion  may  be  withdrawn  if  the  process  be  less  carefully 
>^ondacted,  operates  in  itself  as  a  deceit,  and  cannot  be  sus- 
^iftf^d  at  law,  and,  consequently,  that  the  plaintiff  was  cer* 
taiuly  entitled  to  the  tithe  of  what  was  left  after  the  first 
taking.  The  quantity  left  at  the  second  raking  was  probably' 
too  small  to  be  worth  attention. 

.  ..The  verdict,  therefore,  is  to  stand,  and  the  postea  to  be 
deUvorfid  to  the  plaintiff. 

Postea  to  the  plaintiff. 


,PoB  on  the  demise  of  the  Rev.  Thomas  Morgan,  Clerk, 
V.  John  Morgan. 

£jfiCTMENT,  for  lands  situate  in  the  parish  of  LlyweU,  Testator,  afler 
m  the  eonoty  of  JBrecon.    Demise,  1 3th  of  January,  I8«6.  ^cuni^ie- 
At  the  trial  before  Garrow,  B.,  at  the  Herefordshire  summer  gacies,  pro- 

co^dfio  thus  * 

'a^i^s,  18£6,  a  verdict  was  (bund  for  the  defendant,  subject  «  ah  my  pro- 

to  the  opinion  of  the  Court  upon  the  following  case : —        P^T^J^  *"^ 

Thomas  Morgan ^  the  lessor  of  the  plaintiff,  was  the  eldest  claims  I  shall 

have,  I  give 
to  ray  brother;  bert  mv  mother  is  at  liberty  to  give  1000/.  of  my  property  where  she 
pleases;"— Held,  that  testator*s  real  estate  passed  to  his  brother. 
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latr.        brother  and  h^ir  at  law  gf  David  Hhtgan,  Atcem^i,    Dmtid 

^^^  -    Morgan,  being  seized  in  fee  of  the  premises  in  qiiestio4u 

V.  made  his  last  will  and  testament  in  writing*  bearing  dale 

^^^^^^*     the  3d  day  of  January,  16^2,  duly  executed  and  attested 

to  pass  real  estates  (verbatim  ei  literatim)  as  follows  i^^ 

"  Jan^  3^^  11822     In  the  name  of  God  Amen     I  give 

as  in  the  bond 
to  If  »  500  as  intrest  of  500/.  during  his  life  to  Howell 

Jones  apprentice  if  be  will  wake  a  sobor  life  with  the  se* 
curiety  of  porson  of  the  parish  where  he  lives  the  sum  of 
5/.  p'  yeer  and  all  my  property  and  effects  of  all  claimes  I 
shall  have  I  give  to  my  brother  John  Morgan  of  Tull  Glase 
in  Cray  but  my  mother  is  at  liberty  to  give  1000/.  of  my 
property  where  she  please  of 
This  is  my  last  will  by  me  David  Morgan.^* 

David  Morgan,  the  testator,  died  before  the  13tb  of 
January,  1826,  without  altering  such  will,  being  so  seised, 
and  also  possessed  of  personal  property  to  the  amount  of 
6000/.  John  Morgan  the  defendant,  and  John  Morgan 
mentioned  in  the  will,  are  one  and  the  same  person* 

Campbell,  for  the  plaintiff.  It  might  almost  be^ontended 
that  this  will  is  altogether  void,  for  being  wholly  unintelli- 
gible; but  without  going  that  length,  it  may  safely  be  con- 
tended that  the  will  is  not  sufficient  to  pass  real  estate. 
The  lessor  of  the  plaintiff  is  the  heir  at  law  of  the  testator, 
and  it  is  an  established  principle,  that  the  heir  at  law  cannot 
be  disinherited  except  by  express  words  or  necessary  impli- 
cation. The  language  of  this  will,  so  far  as  it  is  at  aU 
intelligible,  is  confined  entirely  to  the  mention  of  personalty. 
It  contains  no  introductory  words  indicating  that  the  testae- 
tor  had  any  intention  to  dispose  of  his  real  estate*  There 
is  no  mention  of  lands,  or  of  the  heir  at  law.  It  is  true 
that  the  will  contains  the  word  "  property,"  and  that  it 
has  been  held  that  real  estate  will  pass  under  the  W(^rd 
**  property,"  and  even  under  the  words  '*  personal  property,** 
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if  it  It  apparent  from  otber  parts  of  the  will  tha(t«ttcb  wai 

tke  iiitontton  of  the  testator;  Dee  v«  T^eliiny    But  ia 

that  case  sach  an  intention  was  apparent;  here  thera  is         ^iT 

noihing  in  the  will  to  shew  it;  indeed  the  effect  of  the  will      A^^^* 

is  the  other  way,  for  as  it  never  mentions  the  heir  at  lawi 

the, natural  hiference  ia,  that  the  testator  meant  the. law  to 

take  its  course,  and  intended  his  real  estate  to  go  by  course 

of  law  to  his  heir.    In  Markani  v«  Twisden  {b)  it  was  held| 

that  real  estate  would. not  pass  under  the  words  **  the  reai* 

due  of  my  estate^  chattels,  real  and  personal/'  because  the 

latter  words  explained  the  former,  and  shewed  that  the 

whole  sentence  pointed  to  personalty;  and  here,  the  word 

**  property,"  which  is  less  comprehensive  in  its  meaning 

than  the  word  "  estate,"  is  followed  and  explained  by  the 

word  "  effects/'  which  ex  vi  termini  relates  to  personalty* 

In  Timewell  v.  Perkins  (c),  the  testator,  after  devising  par* 

ticular  freehold  lands,  gave  all  the  residue  of  his  estatti 

consisting  in  ready  money,  plate,  &c«y  or  in  any  other  thing 

whatsoever  or  wheresoever;  and  it  was  held  that  the  latter 

words  would  not  pass  real  estate.    There  are  many  other 

decisions  proceeding  upon  the  same  principle*    It  has  been 

held  that  real  estate  will  not  pass  under  a  devise  of  ''  all 

the  rest  of  my  estate,  and  effects,  of  what  nature  soever/' 

Doe.y^  JBiicXwer  (il) ;   nor,  after  a  disposition  of  the  i«al 

estate  for  life,  under  a  devise  of  ''  the  residue  of  my  effjacts 

wheresoever  and  whatsoever/'  Candid  v.  Gilbert  (js);  nor« 

after  a  bequest  of  personalties,  under  a  devise  of  '*  all  Ibe 

remainder  of  my  property  whatsoever  and  wheresoever," 

jRoc  V.  Yeud  (f) ;  nor,  after  language  clearly  descriptive  of 

personal  property,  under  a  devise  of  "  all  other  my  property/* 

Doe  V.  Rout  (g) ;  nor  under  a  devise  of  the  residue  of  the 

estate  to  trustees  upon  trust  to  sell,  Doe  v.  HurreU(h)\  nor 

und^  a  bequest  of  ''  all  and  singular  my  effects/'  unless, 

indeed,  >a  contrary  intention  is  apparent  in  other  parts  of 


/   (a)  11  £ai 


East,  246.  (e)  8  East,  516. 

Ca.'Abr.  211. '  (/)  2  N.R.  iu, 

(c)  t  ht\.tm,      •  '  (W  ^  Tmiht.79.  J  • 

{d)  6  T. R.  610.  (A)  5  B.&  A.  IB. 
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18fr.        Ibe  witi,  Doev,  Drifig{n).  '  It 'was,  indeed/ d^dediiKi&otf 
^■^^^'     v^  Tnfield(b),  that  real  property  may  paM  under' tber  dl^^dripM 
Vi  tibii  of 'personal  estates''  in  a  will;  but  under  theM  p^<Mi* 

Moroah.'  jjg,.  circumstances,  that  it  was  manifest  from  the  whole  o#- 
the  will,  as  by  terms  of  direct  reference  to  that  ddsoriptioiY' 
of  pr6perty  in  ulterior  dispositions  of  the  saifterfearyi^^o^ 
perty,  that  such  was  the  intention  of  the  testator.  In  D&t 
y/Chapman{c),  a  devise  of"  all  the  reist  and  residue  of  tny 
estate,  of-what  nature  or  kind  soever/'  was  held  to  inctudcr 
real  as  well  as  personal  property,  though  accompanied  witb 
lithitations  peculiarly  applicable,  and  usually  appHed^'to 
personal  property  alone;  but  there  the  testatrist  had  silrwr 
rendered  her  copyholds  to  the  use  of  her  will;  there4>y' 
clearly  manifesting  her  intention  not  to  die  intestate  as '  to 
any  part  of  her  property.  In  Doe  v.  LhinchburyXd),  a 
devise  of  all  the  residue  of  the  testator's  **  money;  stock, 
property,  and  effects,  of  what  kind  or  nature  soever,"  to 
4*  and  B.,  ''to  be  divided  equally  between  them,  share 
and  share  alike,"  was  held  to  pass  real  as  well  as  personal 
estate,  because  it  appeared  from  other  parts  of  the  wiH  that 
the  testator  had  applied  the  words  '*  property  and  effects" 
to  real  estate.  Doe  v.  Langlands  (e)  is  the  strongest  case* 
against  the  present  plaintiff.  There,  a  testator,  posaessed 
of  real  aiid  personal  property,  after  several  pecuniary  lege-- 
cies,  **  gave  and  bequeathed  all  and  every  the  residue  of 
bis  property,  goods,  and  chattels,  to  be  divided  equaHy 
between^,  and  B,,  share  and  share  alike,  after  a>^  his 
debts  paid."  It  was  held  that  the  word  '^  property,"  though 
followed  by  the  words  "  goods  and  chattels,"  was  smfteient ' 
bf  itself  to  carry  the  realty.  But  nothing  else  appearai) 
there  to  restrain  the  meaning  of  the  word  •*  property/'  and 
the  personalty  was  not  in  fact  sufficient  to  pay  all  the  dlsbts 
find  legacies.  The  result  of  all  these  authorities  is,  that 
although  the  word  "  property"  may  in  some  cases  suflice 

(a)  2  M.&S.  448.  (rf)  U  Easr,  290. 

(6)  11  East,  2'lC.  (c)l4Enst,  370, 

0)  1  n.  Bin.  223. 
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to  pBsa  real.estate^  it  ia  not  always  and  necessarily  aufRcient        tstr. 

foff  that  purpose ;  and  that  the  whole  will  must  be  looked      ^^^'^ 

at  in  order  to  see  whether  the  testator  used  that  word  to  ^. 

denote  real  as  well  as  personal  estate.     Now  looking  at  the     ^^mioait* 

whole  will  in  this  case,  there  is  nothing  to  shew  that  the 

testator  intended  to  devise  his  real  estate.     He  begins  by 

giving  two  pecuniary  legacies,  one  of  500/.,  and  the  other 

of  au  anouily  to  his  apprentice;  and  immediately  afterwards 

he  gives  *'  all  his  property  and  effects  of  all  claims  he  shall 

have"  to  his  brother.     The  word  *•  property,"  therefore, 

coupled  as  it  is  with  the  word  "  effects,"  is  evidently  meant 

to  denote  personal  property  only.     But  supposing  that  this 

latter  clause^  standing  by  itself,  would  have  passed  the  real 

estate  by  virtue  of  the  word  *'  property,"  it  is  followed  by 

another  which  shews  most  clearly  that  the  testator  did  not 

consider  his  real  estate  to  have  passed  by  the  former  clause«: 

because  he  adds,  *'  but  my  mother  is  at  liberty  to  give. 

1000/4  of  my  property  where  she  pleases."     In  that  clause 

be  most  unquestionably  uses  the  word  "  property"  to  denote/ 

*\  personal  estate/'  which  fairly  raises  the  inference  that  he 

used  it  in  the  same  sense  in  the  preceding  clause.    If  the . 

personal  estate,  at  the  time  of  the  testator's  death,  had. 

been  insufficient  to  discharge  his  debts,  his  mother  could  > 

have  obtained  her  1000/.  only  out  of  the  real  estate;  and 

yet  it  must  be  insisted  on  the  other  side  that  the  testator 

has  already  passed  the  real  estate  by  the  previous  gift  to 

his  brother.  .  At  all  events,  therefore,  the  gift  to  the  mptber  * 

renders  it  eitremely  doubtful  whether  the  testator  intended 

to  include  his  real  estate  in  the  gift  to  the  brother ;  and  / 

then  tlie  rule  of  law  applies  that  the  heir  at  law  is  not  to 

be  disinherited  but  by  express  words  or  necessary  impli* 

cation.    . 

W*  JE).  Tauntofi,  contrsi«  was  stopped  by  the  Court. 

Lord  Tenterden,  C.  J.— I  am  of  opinion  that  the  ver-*; 
diet  which  has  beeu  found  for  the  defendant  in  this  case  is 
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I8tr*        right,  and  ought  not  to  be  disturbed.    This  is  undoubtedtf 
die  will  of  m  very  unlettered  num,  and  I  believe  it  is  not 


Doc 


MoftOAVi 


«.  minsual  for  such  oien  to  use  the  word  **  property"  as  de- 

noting all  they  are  worth  in  the  world,  real  as  well  as  per-^ 
sonal  estate;  though  our  decision  cannot,  of  coursei  be 
governed  by  that  consideration*  It  has,  however,  been 
decided  in  many  cases,  and  is  established  as  a  principle^, 
that  the  word  "  property"  in  a  will  is  of  itself  sufficient  to 
pass  real  estate,  unless  there  is  something  in  other  parts  of 
the  will  which  shews  clearly  that  that  word  was  used  n  » 
more  confined  and  limited  sense.  Now  the  onVf  patt  of 
this  will  which  it  is  contended  can  have  such  an  effect,  is 
diat  by  which  the  testator  declares  that  his  mother  is  afr 
liberty  to  give  1000/.  of  his  property  where  she  pleases. 
Bnt  that,  at  the  very  utmost,  renders  it  doubtful  whether 
he  intended  that  sum  to  come  out  of  his  real  or  his  personal 
property ;  and  the  want  of  certainty  in  that  latter  clinise 
cannot  take  away  from  the  preceding  clause  the  certainty 
which  belongs  to  it.  Then  as  the  word  ''  property,"  |i€r  se, 
has  been  held  to  include  real  as  well  as  personal  estate, 
and  as  there  is  nothing  in  this  will  to  shew  that  it  is  there 
used  in  a  more  limited  sense,  I  am  of  opinion  that  the  real 
estate  did  pass  under  it,  and  that  the  defendant,  consequently, 
is  entitled  to  the  judgment  of  the  Court. 

Bayley,  J. — Where  a  testator  uses  words  calculated  (o 
pass  the  real  estate,  the  real  estate  will  pass,  untess  it  is 
shewn  clearly  by  other  expressions  in  the  will  that  those 
words  were  used  in  a  different  sense.  It  was  decided  in 
Doe  V.  Langlands  (a),  that  the  word  '*  property,"  when 
used  in  a  will,  would  pass  the  real  as  well  as  the  personal 
estate;  and  if  there  are  other  expressions  in  the  will  oalcu<» 
lated  to  raise  a  judicial  doubt  only  whether  the  testator 
intended  to  apply  the  word  ''  property"  to  hia  personal - 
estate  alone,  I  think  those  expressions  cannot  be  allowed 
to  control  the  effect  of  the  word  "  property,"  that  having 

(o)  U  East,  sro. 
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been  held,'  per  te,  to  iockuie  real  as  well  as  personal  estate.        tmt. 
Here,  after  some  peeuoiary  legacies,  the  testator  gives  *'  all      *^^^"^*^ 
hy  property  and  effects  of  all  claims  he  shall  have"  to  fak  ^. 

brother;  neaaing  cleariy  that  all  his  property  and  the  pro*  Momeia. 
dHce  of  dl  his  claims  shall  go  to  his  brother.  It  seems  to 
me  much  the  same  thing  as  if  he  had  said  "  all  I  have,  and 
all  I.  die  worth;"  and  there  can  be  no  doubt  that  the  real 
^tate  would  have  passed  under  those  words.  The  testator 
afterwards  empowers  his  mother  "  to  give  1000/.  of  his  pro* 
perty  where  she  pleases/'  which  may  raise  k  judicial  doubt 
whether  he- intended  that  sum  to  come  out  of  his  real  or  bis 
personal  estate;  but  I  thiuk  a  mere  doubtful' expression 
such  as  that  should  not*  be  allowed  to  control  the  prior 
clattse,  by  which  the  testator  gave  all  his  property  to  his 
brofther.  The  bequest  te  the  mother  may  be  satisfied  out 
<lf  the  personal  effects,  or,  if  there  were  no  personal  effects, 
would  enable  her,  in  a  Court  of  Equity,  to  charge  the  real 
ests^e^  though  devised  to  another. 

HoLRovD,  J'.,  and  Littledale,  J.,  concurred. 

Judgment  for  the  defendant 


Fayle  v.  Bird. 

Assumpsit  b^  the  drawer  against  the  acceptor  of  a  The  statote  1 

hill  of  exchange.     The  bill  was  dated  31st  January,  1826,  ^rVemb^ 

and  requested  the  defendant  to  pay,  two  months  after  the  ail  bills  pay* 

date  thereof,  to  the- plaintiff's  order  in  London, 59^  ^28.6d.  ticular  pl^cef 

fbr  value  delivered  to  the  defendant  in  potter's  clay;  and  whether  made 

so  payable  by 
was  accepted  by  the  defendant,  payable  at  IV.  Metealf,  the  drawer  or 

Mof^  Coal  Exchange,   London.    The  declaration  averred  ^  ^^  "^~ 

pmsantment  for  payment  at  W.  Metealf,  Enq.,  Coal  Ex*     A  bill  drawn 

payable  in 
'  '        *  Lem^fon,  and 

acis^pted  piijmble  <Aer«,  witfiout  adding  **  only  and  not  otherwise  pr  elsewhere,''  is  ac- 
cepted generally  within  the  statute  1  and  9  Geo,  4,  c.  78,  and  need  not  be  presented 
for  payment  in  London.  , 
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;m^?.        change,  London.    Plea,  non  assumpsU;  atnd  iMue  th^rcKm* 

^^^T^      At  the  trial  before  Lord  TerUerden,  C.  J.,  at  the  London 

^.  sittings  after  Trinity  term,  18£6,  the  plaintiff,  being  unable 

.  B4B0;        to.  prove  a  presentment  at  Metcalfe s,  was  nonsuited,  buf 

bad  leave  to  move  to  enter  a  verdict  in  his  favour.    A  rude 


nisi  having  afterwards  been  granted  accordingly, 


1 


'  rJP»  Poilock  now  shewed  cause.  Tlie  nonsuit  waitiigjbl, 
for  the  plaintiff  was  bound  to  prove  a  presentBientiif«<tbe 
J^ill  at  Metcalfe »  in  London.  If  a  bill  of  excbaugeiis  ^.,ao^ 
oepied,  payable  at  the  house  of  P.  and  Co*/' it  is  a  quaKfie^ 
atcceptance,  restricting  the  place  of  payment,  and  the  bal^ 
i&lbound  to  present  the  bill  at  that  house  for  paymenlv 
in 'order  to  charge  the  acceptor  of  the  bill.  If  he.brivjgs 
an  action  upon  the  bill  against  the  acceptor,  be  muftI  av6f 
in  bis  declaration,  and  prove  at  the  trial,  that  be  made  such 
|)re8entment;  and  for  want  of  such  averment,  a  declfaationi 
is  bad  on  demurrer.  This  was  the  solemn  decision,  afttr 
much  argument,  in  the  late  case  of  Rowe  v.  FoiiMg,  iios 
error  (a),  and  to  remedy  the  inconvenience  arising  from  thAt 
decision,  the  statute  1  and  2  Geo.  4,  c.  78,  was  {iasseH. 
That  statute  is  entitled,  <'  An  Act  to  regulate  Acctptauo^ 
!q{  Bills  of  Exchange."  It  recites  that,  ''  Whereas  aof oml^ 
ing  to  law  as  hath  been  adjudged,  when  a  bill  hacdpted 
payable  at  a  banker's,  the  acceptance  thereof  is  not  a  ^ncf- 
ral  but  a  qualified  acceptance;  and  whereas  a  practice  httb 
very  generally  prevailed  among  merchants  and  traders  so  lb 
Cijccept  bills,  and  the  same  have  among  such  persons  iieen 
T^  generally  considered  as  bills  generally  accepted^  and 
accepted  without  qualification;  and  whereas  many  persotab 
have  -been  and  may  be  much  prejudiced  and  misled  by 
^oh  practice  and  understanding,  and  persons  accepting 
hills  may  jrelieve  themselves  from  all  inconvenience  b^ 
giving  such  notice  as  hereinafter  mentioned,  of  their  in- 
tention to  make  only  a  qualified  acceptance  thereof:"  and 
then  enacts^  '^  that  if  any  person  shall  accept  a  bill  of  ex- 
(a)  2  Bligh,  391;  3  Bro.  &  Biug.  165. 
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cbaogei,  (M^ble  at  fke  fcdnse  of  a  banker,  or  other  pTace^        tfAf. 
wittioiit  ftirtber  expression  in  his  acceptance,  such  accept-      *^^ 
atice*  shall  be  deemed  and  taken  to  be  to  all  intents  and  «. 

purposes  a  general  acceptance  of  such  bill;  but  if  the  ac"        ®'*** 
eeptor  shall  in  his  acceptance  express  that  he  accepts  thte 
bill,  payable  at  a  banker's  house,  or  other  place,  onlj,  ahd 
not  otherwise  or  elsewhere,  such  acceptance  shall  be  deemed 
and  taken  to  be  to  all  intents  and  purposes  a  qualified  ac* 
cdptance  of  such  bill,  and  the  acceptor  shall  not  be  liable 
to-  pay  the  said  bill,  except  in  default  of  payment  M^ieh  suck 
payment  shall   have   been  first  duly  demanded   at   suck 
banker's  house,  or  other  place.^     Looking  at  the  whole 
tenor  of  that  statute,  it  is  clear  that  it  applies  only  to  cases 
M^n  the  bill  is  drawn  payable  generally,  but  is  accepted 
payable  al  a  particular  place.    The  present  case,  therefore, 
iB  not  within  the  statute,  because  here  the  bill  is  dratm 
{KiyaUe  in  London.     Here  the  drawer  himself  points  to  « 
particular  place  of  payment;   he  desires  the  acceptor  to 
pay  to  hib  order  **  in  London ;"  and  the  acceptor,  adopting 
the  direction  of  the  drawer,  accepts  the  bill  payable  '^  at> 
W.  Metealf,  Esq.,  Coal  Exchange,  London"     The  qualU 
fioatioo  here  is  no  act  of  the  acceptor's,  it  is  part  of  the 
ooffifiaet  between  the  parties;  therefore  the  case  is  goVeitied 
by  the  decision  in  Rcwe  v.  Young  (a),  and  is  left  untonched. 
b^*  tfce  statute*    Then  the  plaintiff,  not  having  proved  a 
]^»ientmotit  in  London,  cannot   f-ecover;    because  before, 
the  statute,  presentment  to  the  acceptor  in  London  would  • 
cleak-ly  have  been  a  condition  precedent  to  the  holder's, 
having  any  claim  against  him.     Saunderson  v.  Bowes  {b)^ 
Diekimm  v<  Bowes  {c),  and  Howe  v.  Bowes  {d). 

v^Ifyfckinfon,  contH*    The  plaintiff  is  entitled  to  recover, 
The>3lalute  was  clearly  intended  to  apply  to  all  bilk  made- 

(a)  2.B%h,  39J;  2  Bro.  &         (c)  16  East,  110. 
Bing.  165.  Id)  16    East,    IIQ;    B,   C,   in 

(b)"i4i  l&aSti  500;  Bayley  on      error,  5  Taunt.  30. 
Bills,  175. 
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1^97.        payable  at  a  particalar  place,  whellier  so  made paya^^tigr 
'^  the  drawer  or  tha  acceptor.    Tkc  bill  here  being  drawn 

V.  payable  in  Lottdon  makes  no  difference,  because  the  ac^ 

^^'  eeptor  has  accepted  it  payable  in  London^  within  the  very 
words  of  the  statate.  The  point  has  recently  been  de- 
cided  in  the  Court  of  Common  Pleas  in  the  case  of  SeBy 
▼.  Eden  {a) J  and  thk  Goatt  will,  if  possiMe,  assnuilate  the 
practice  of  the  two  Courts.  There  the  bill  wasr  drsfwxr 
payable  to  the  order  of  the  drawer  in  London,  and  was  ad' 
cepted  hj  tbe  defiendant  payable  in  London,  accordbig  to 
the  usage  and  custom  of  merthanis.  It  was  contended  t!&8t 
it  was  not  a  case  within  the  statute,  and  that  presentmem 
in  London  ought  to  have  been  proved.  But  it  was  held,) 
after  argument-  and  deliberation,  that  it  was  wfthm  tfie 
stafute,  and  that  proof  of  presentment  for  payment  In 
LMdoft  was  not  necessary.    That  case  must  decide  m^\ 

present.  ^"  * 

} 

Lord  Tbnterden^  C.  J. — But  for  the  authority  citeiif 
on  the  part  of  the  plaintiff,  I  should  certainly  have  doubted^ 
whether  this  case  fell  within  the  statute  1  and  2  Geo.  4,' 
c«  7B*  It  appears,  however,  that  the  Court  of  Common 
Pleas  have  decided  in  the  case  of  Selb^  v.  Eden  (a),  that 
the  statute  embraces  every  bill  payable  at  a  banker's  or 
other  place;  and  that  it  makes  no  difference  whether  the 
Inll  is  rendered  so  payable  by  the  language  of  the  drawer, 
or  by  the  language  of  the  acceptor.  It  is  of  the  highest' 
importance  to  the  public  that  there  should  be  uniformity  in 
the  decisions-  of  the  several  Courts  of  Westminster  Hall 
upon  all  questions,  but  especially  upon  questions  affect- 
ing negotiable  instruments  of  this  description.  Upon  the 
authority  of  that  case,  therefore,  I  am  of  opinion  that  this 
case  is  withiu  tbe  statute,  and  that  the  rule  for  entering  a 
verdict  for  the  plaintiff  must  be  made  absolute. 

The  other  Judges  concurred. 

Rule  absolute. 

(a)  S  Bing.  611. 
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Stoke  and  another  v.  W.  Marsh,  J.  H.  Stracey,  and        y^^^ 
G.  £.  Graham.  M^^di^^ 

88M  May. 
XHIS  was  an  iasue  directed  by  the  Lord  Chancellw  to  try  Ftmntkroy^ 
whether  the  defendants  and  one  Henrif  Faunileroy  were,  at  three  ^^trus- 
the  date  and  isstikig  forth  of  certain  commiaaions  of  bank-  ^^  pro- 
mpt against  the  defendants  and  H.  Faualleroy,  indebted  stock,  and  also 

to  the  plaintiffs  and  H.  Fauntlerou  in  any  nd  what  sttm  o"®  ^^  ^^ 

■^        .  .  .  .  co-partnereina 

of  moaey^  his  lordship  having  ordered  that  on  the  trial  of  banking-house, 

that  issue  no  objection  should  be  taken  to  the  proceeding  ^^^  ^f  his 

to  the  final  determination  of  the  said  issue,  on  the  ground  co-trustees  to 

that  Faunlkrqy  was  interested  as  a  trustee  jointly  with  the  tornejt  under' 

phiotiflb,  and  ako  a  partner  with  the  defendants.    At  the  ^^^^^^  ^f  ^4 
•  m.i.        -r       if«»        ^    w  1       r       »         ••         *"®  Stock,  and 

trial  before  Lord  Tenterden^  C.  J.,  at  the  London  sUtings  paid  the  mo- 
after  Hilary  term  in  1826,  a  verdict  was  found  for  die  n^y  into  bis 

.  .  .  banking-house. 

plaintiffs,  subject  to  the  opinion  of  this  Court  on  the  follow*  Neither  his co- 
•  ^  ._^  trustees,  nor 

ng  casv.  his  co-partners, 

Ooi  the  £6th  day  of  May,  18 19^  there  was  standing  in  were  privy  to 
ike  books  of  the  GoTemor  and  Company  of  the  Bank  of  tion.    Famt- 

England,  in  the  name  of  the  plaintiff^B  jointly  with    li.  &rw  was  exe- 
<«r^,  ..  ^,1-,      cuted  for  ano- 

FaurHlbroyj  deceased,  the  sum  of  \7fiolL  12s.  4a.  m  the  ther forgery. 

capital  stock  of  navy  5  per  cent,  annuities,  which  were  ^^^^^^^ 

heM  by  the  plaintiffs  and  Fauntlero^  as  trustees  under  die  the  surviving 

will  of  Sir  Thomas  Bemers  Plaistow,  deceased.    The  de.  S^f  °  o"ey ' 

fendants  and  Fauntleroy,  and  Sir  James  Sibbald,  Bart.,  On  an  issue 

until  the  death  of  Sir  J.  Sibbald,  and  the  defendants  and  eery,  directing 

FauiUleroy^  since  die  death  of  Sir  J.  Sibhald,  carried  on  that  noobjec. 
.   •'^  '  Uon  should  be 

the  bnsmess  of  bankers  m  Berner's  Street,  imder  the  finn  taken  that 

of  Mbrs*  and  Co.     On  the  2dth  of  May,  1819,  instrucN  ^SiS^n. 
tions  were  given  by  the  house  of  Marsh  and  Co.  to.  tbeii  terested  both 
broker,  J.  H.  Sparling,  to  sell  as  much  of  the  said  stock  ^d  aimnner 
as  would  produce  16,000/.  sterling;  previoudy  to  whicb  |t>  the  bank- 
time   there  had  been   lodged  at  the   Bank  of    Enghnd  ufid^thatthe 
a  letter  of  attorney,,  purporting   to  be  executed   by  the  [^^"d^a'd  °b^^^^ 
plaintiffs  and   Fauntleroy  to  sell,  assign,  and  transfer  all  due  from  the 
or  any  part  of  16,000/.  part  of  the  said  annuides,  which  ^^"te^.^  ^^^ 
ktter  of  attorney  was  executed  by  Fauntleroy;    but  the 


SiVHB 


Ml  CASES  IN  YH£  ring's  BENCH, 

OM€ation  thereof  by  the  phintMb  ma  fefged  by 
lerey.  Pursuant  to  such  iDstructions,  Spurting 
'^"  into  coDtrscts  with  various  stock-jobbers  for  the  iiie  «o 
then  of  15,8 1 1/.  13s.  of  the  said  navy  fiye  per  cent  —nahiei, 
at  prices  which  upon  the  whole  yielded  \6fi\9i*  15s« :4i»  lk» 
19/.  1 5s.  4d.  bnng  the  amount  of  the  brokerage.  '  On  ^m 
S6th  of  May,  I819i  J.  H.  Spur/ing  caused  tranafers  to  be 
prepared  in  the  books  of  the  Governor  and'Coo»pe«y  of  Ik* 
Bank  of  England,  of  part  of  the  said  annuities  to  the  aoMOM 
of  7000/.  to  the  purchasers  thereof  or  their  nominees;  wMl 
on  that  day  the  defendant,  J.  H,  Siracey,  attended  i^  tht 
Bank  and  signed  the  demand  to  act,  indorsed  on  the  ankl 
power  of  attorney,  and  then  executed  two  several 
raents  of  transfer  so  prepared  in  the  books  kept  at  the  ! 
of  England,  of  two  sums,  part  of  the  annuities,  viz.  6096^ 
lOf.  5d.  to  the  Rev.  W,  Yates  and  T.  liorris,  Esq.  mA 
lOil.  Qs.  6d,  to  one  Henry  Neil;  and  the  annnitaea  weM 
thereupon  carried  by  the  Governor  and  Company,  to  J^M 
credit  of  the  said  transferees  in  the  books  kept  at  the  Bairik 
of  England  for  transfer  thereof,  and  the  'plaiottCa  and 
Fauntleray  ceased  to  have  credit  for  the  same  in  the  saM 
books  kept  at  the  Bank.  On  the  28th  day  of  May,  ISHK 
the  residue  of  the  annuities  was  in  like  manner  transferMd 
to  the  purchasers,  the  instruments  of  transfer  having  been 
executed  by  Graham;  and  the  annuities  were  thereupon 
carried  by  the  said  Governor  and  Company  to  the  credit  of 
the  transferees  in  the  books  kept  at  the  Bank  of  England 
for  transfer  thereof,  and  the  plaintiffs  and  Fauntleray  oaaaeil 
to  have  credit  for  the  same  in  the  said  books  kept*  at  the 
Bank.  The  defendants'  house  had  an  account  with  Meaara* 
Martin,  Stone  and  Co.  bankers  in  the  city,  in  die  usual  .1 
of  a  banker's  account,  and  a  pass-book  went  from  one  I 
to  the  other  from  time  to  time,  according  to  the  usaaL  prac- 
tice between  bankers  and  their  customers;  and  to  tUa. 
account  Spurting^  the  broker,  usually  paid  the 
ceived  by  him  for  stock  sold  by  order  of  the 
house*    The  consideration-ouHiey  of  the  ammities  was  ae** 
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ihj'.Spmiuig,  fad  was  pnd  by  him  to  Martm,  8$9m. 
md'C/h  to  liu»  credit  of  the  house  of  Mank  and  Co.  ac* 
oflrdiig^  to"  the  mml  i^aclice,  together  with  the  Mun  of 
9kn4iSd*2fme  moiety  of  the  broker's  commisiiooy'wbiek: 
twa  jttloved  by  him  to  the  house  of  Mar^h  aad  Co.^rac*. 
€mlm%' to  the  iMud  ptactice  on  sales  effeeted  by  him  on. 
thmr.jio(iaiiait;  since  which  payment  the  account  of  Mar8h; 
aai,Co.  wnUh'Martm  and  Co.  had  been  frequently  balanced) 
bafei^.tfaa  bankruptcy.  Fauntkroy  was  permitted  by  thai 
.  pailneffft  to  .conduct  the  greater  part  of  the.  business  of  the; 
hMHe  without  their  interference,  and  drew  upon  the  ac-; 
couBt  •{  Mariim,  t^one  and  Co.'s  in  the  partnership  .firm,'. 
(aa  he  thought  fit),  without  the  knowledge  and  in,  frlmdi. 
ot'his  partners,  more  than  the  amount  of  the  said'.sumfl[so< 
paid  IB.  Upcm  the  apprehension  of  Fauntkroy^  shortly r 
beiare.tba  bankruptcy,  a  paper  was  found  in  his  private 
daak/  whereof  he  kept  the  key,  in  the  handwriting  of  the. 
datedani  Crraham,  in  pencil,  of  which  the  following  is  a' 

I 
May,  1819-  <£  15,000  odd,  navy  fives.  : 

^  7 105/.  paid  into  Martin's  on  the  S6th,  and  on  the  28th, 
8900f-  odd,  to  make  up  the  account  to  raise  \6fi00l*  ikioney« 
of  M.  F.  Gahagan  and  Stone'* 

There  was  no  account  with  the  defendants'  house  in  the 
naaaea  of  the  plaintiffs  and  Fauntleroy,  but  there  was  an 
account  in  the  names  of  the  executors  of  Sir  Tkonuii. 
PUUqw.  The  executors  were,  in  fact^  the  plaintiff,  Ga- 
hagtmj  Messrs.  Plaistow  and  Fauntleroy.  The  defendant, 
Sime^i  knew  that  the  plaintiff,. &Yoite,  was  in  India  in.  the 
year  1819.  The  money  raised  by  the  transfers  was  not 
earned  to  the  executors'  account.  A  broker's  note  of  the 
sale  was  transmitted  by  the  said  J.  H.  Spurting  to  the  house 
of  MMnAind  Co.  in  the  usual  course. 

AiMmf tl«r,  Seijt.  f^r  the  plaintiffs.    The  question  in  this 
cast  ii%  ^  whether  tiierc  was  a.  debt  due  from  the  bankers  to 
veL^fX.     •  V  V 
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idsr.        the  trustees  of  the  property  referred  to,  at  the  period  of  the 
'^^'^      bankruptcy  of  the  former.    For  the  plaiatiffs  it  is  contended 
V.  that  there  was;  that  the  money  produced  by  the  sale  of  the 

Mab5h.  stock  and  received  by  the  bankers,  constituted  a  debt  due 
from  them  to  the  plaintiffs.  The  case  must  be  considered 
in  two  points  of  view :  first,  independently  of  the  forgery, 
and,  secondly,  as  connected  with  it.  First,  looking  at  the 
case  independently  of  the  forgery,  this  was  money  had  and 
received  by  the  bankers  to  the  use  of  the  trustees.  The 
stock  belonged  to  the  plaintiffs ;  the  contract  for  the  sale  of 
it  was  made  by  the  defendants  through  their  broker;  it  wms 
sold  to  an  innocent  party ;  the  price  was  received  by  the 
broker,  and  paid  into  the  house  of  Stotie  and  Co.  together 
with  half  the  brokerage,  to  the  credit  of  the  defendants,  and 
afterwards  drawn  out  by  checks  drawn  in  the  name  of 
their  firm.  The  money  so  received  by  the  bankers,  not 
having  been  paid  over  to  the  trustees,  constitutes  adebtdue 
to  them.  It  is  true  the  stock  was  sold  and  the  money  paid 
to  the  defendants,  without  the  authority  of  the  trustees;  but 
as  the  purchaser  takes  no  objection  to  the  sale,  and  makes 
no  claim  to  have  his  money  back,  the  defendants  can  have 
no  colour  of  right  to  retain  it  from  the  plaintiffs.  Marsh 
and  Co.  assumed  to  have  authority  to  sell  the  stock;  under 
that  assumed  authority  they  did  sell  it,  and  received  the 
money;  the  former  owners  of  the  stock  then  are  entitled  to 
adopt  their  act  and  claim  the  money,  and  the  defendants 
cannot  be  allowed  to  say,  in  answer  to  that  claim,  that  they 
had  not  authority^  A  principal,  under  such  circumstances, 
has  a  right  to  adopt  and  to  claim  the  benefit  of  the  acts  of  a 
person  assuming  to  have  the  authority  of  an  agent ;  at  least 
as  against  the  agent  himself;  Routh  v.  Thompson  (a),  LuceiM 
V.  Crmofurd {b),  Hagedorn  v.  Oliverson{c).  The  fraud  of 
Fauntleroy,  in  giving  authority  to  sell  without  the  knowledge 
or  consent  of  his  co-trustees,  is  no  part  of  their  title;  they 
do  not  claim  through  the  forgery :  their  title  is  equally  valid 
(a)  IS  East,  285.  (6)  2  N.  R.*32S.  (c)  2  M.  &  S.  485. 
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wkether  the  authority  to  sell  was  good  or  bad.  Suppose  t&9t. 
there  had  been  no  apparent  authority  at  all,  but  the  bankers 
had  assumed  it,  could  they  claim  to  retain  the  money? 
Surely  not.  A  fraud  has  been  committed,  but  that  cannot  Massb. 
affect  the  trustees,  because  it  was  not  committed  for  the 
benefit  of  the  trustees,  but  for  the  benefit  of  the  bankers. 
The  object  of  the  fraud  was  to  raise  money  on  the  stock 
belonging  to  the  trustees,  and  thereby  to  increase  the  funds 
of  the  banking-house,  upon  which  FautUleroy  was  authorised 
to  draw  in  the  name  of  the  firm.  The  defendants,  as  the 
partners  of  Fauntleroy,  may  have  been  defrauded,  but  that 
has  happened  through  their  own  fault,  and  the  improper 
confidence  which  they  thought  fit  to  repose  in  him  with  a 
¥iew  to  their  own  advantage.  Such  a  fraud  cannot  affect 
the  right  of  the  trustees  to  insist  upon  their  debt.  Besides, 
no  man  can  take  advantage  of  the  fraud  of  another  to  his 
own  benefit ;  independently,  therefore,  of  the  forgery,  there 
IS  nothing  to  prevent  the  plaintiffs  from  recovering.  Secondly, 
considering  the  case  as  connected  with  the  forgery,  the  fact 
of  the  power  of  attorney  which  authorised  the  sale  having 
been  forged  by  one  of  the  partners  in  the  banking-house, 
cannot  affect  the  right  of  the  plaintiffs  to  recover.  They  do 
not  claim  through  the  forgery;  their  title  does  not  originate 
in  the  power  of  attorney  or  the  sale,  but  in  the  receipt  of 
the  money  by  the  banking-house.  If  it  were  otherwise  it 
would  be  immaterial,  because  the  transfer  of  the  stock  was 
not  a  felony  nor  any  indictable  offence,  any  more  than  the 
payment  of  the  money  by  the  purchaser  or  the  receipt  of  it 
by  the  defendants.  The  rightful  owner  of  property  is  not 
deprived  of  his  civil  remedy  because  his  property  has  been 
taken  from  him  by  means  of  a  felonious  act.  Where  goods 
are  feloniously  stolen  out  of  the  possession  of  a  bailee,  as 
an  innkeeper  or  a  carrier,  the  owner  may  recover  their 
value,  and  that  even  against  a  purchaser,  unless  the  sale  were 
in  market-overt.  So  if  a  bank-note  be  stolen,  the  owner 
may  recover  it  from  the  holder,  if  the  latter  has  not  exercised 
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due  caution  in  receiving  it  (a).  Willett  v.  Chambers  (A)  is  a 
strong  authority  in  favour  of  the  present  plaintiffs.  There 
Dadley  fin  I??!,  obtained  from  Bindky,  350/.  by  forging 
a  mortgage  to  him  from  Hughes,  In  1776  Dadley  and 
Chambers  became  partners.  Then,  Bindley  wishing  to  call 
in  his  mpney,  Dadtey  agreed  with  Willett  to  procure  him  a 
mortgage  for  500/.,  being  150/.  in  addition  to  the  350/. 
An  assignment  of  the  pretended  mortgage  was  made  to 
Willett,  who  paid  180/.  to  Chambers  and  300/.  to  Dadley. 
Dadley  died.  Chambers  was  not  privy  to  the  forgeries,  and 
no  procbration  money  was  paid.  Yet,  although  WilletVs 
money  was  obtained  by  forgery,  he  recovered  against  Cham* 
bers  the  vi'hole  480/.  It  will  be  said  here  that  the  debt  is 
merged  in  the  felony,  but  it  is  an  incorrect  expression  to  say 
that  a  debt. or  a  trespass  is  merged  in  a  felony.  The  felon 
cannot  be  sued  for  the  debt  or  the  trespass  for  a  time,  but 
the  right  of  action  is  not  gone  for  ever.  The  rule  that  a 
person  injured  by  a  felonious  act  cannot  sue  the  felon  is 
founded  on  principles  of  public  policy,  to  secure  the  punish- 
ment Of  .the  offender;  but  if  the  offender  is  dead,  or  has  been 
brought  to  trial,  the  case  is  not  within  the  principles  on  which 
the  rule  is  founded,  and,  cessante  ratione,  cessat  et  ipsa  lex. 
The  civil  remedy  against  the  felon  is  only  suspended  until  he: 
has  b^en  tried  for  the  felony;  when  that  has  taken  place  and 
he  has  been  either  convicted  or  acquitted^  an  action  for  tlie 
civil  injpry  resulting  from  his  wrongful  act  is  maintainable. 
It  is  sq[id  in  Brooke's  Abridgement  (c)  to  have  been  agreed,- 
that  if  a  man  be  indicted,  arraigned,  and  acquitted  of  the 
robbery  of  J.  5.,  he  shall  not  have  an  action  of  trespass^  for 
the  trespass  is  extinct  in  the  felony,  et  omne  mujus  trahit  ^d 
se  minus:  but  a  quere  is  added,  and  31  H.  6,  15,  is  cited  : 
and  indeed  this  cannot  be  law  to  the  extent  of  the  terms  in 

(fl)  Egan  V.  Thredfall,  6  D.  &  (6)  Cowper,  814.    See  Gow  on 

R.  396,  n;  and  see  Gill  v.  CubUt,      Parhienhip,  55,  147,  3d  edit. 
5  D.  &  R.  334;  and  Doofne  v.  (c)  Tit.  Trespass,  pi.  415. 

Hailing,  6  D.  &  R.  455,  and  the 
cases  there  cited. 
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which  it  is  stated,  because  the  acquittal  may  have  pro-  i8^. 
ceeded  upon  the  ground  that  the  offence  charged  did  not 
amount  to  felony.  Moreover,  it  appears,  upon  referring  to 
the  Year  Book,  31  H.  6,  15,  that  the  question  arose  upon 
a  writ  of  conspiracy  for  indicting  the  plaintiff  for  an  assault 
and  battery,  and  stealing  from  his  person  feloniously  four 
shillings.  The  objection  to  the  writ  was  that  it  compre* 
bended  assault  and  battery  as  well  as  robbery,  for  which 
former  the  writ  of  conspiracy  did  not  lie;  and  the  Court 
seem  to  have  thought  that  they  made  part  of  the  felony,  and 
that  being  acquitted  of  the  felony,  he  was  also  acquitted  of 
the  trespass.  In  Higgim  v.  Butcher  (a)  it  was  held,  that 
trespass  would  not  lie  by  the  husband  for  an  assault  upoti 
his  wife,  whereof  she  lingered  and  died,  *^  because  the  pri- 
vate wrong  was  drowned  in  the  offence  to  the  Crowin ;''  but 
the  rule  was  well  applied  in  that  case,  because  the  defend- 
ant, the  offender,  was  still  alive,  and  had  not  been  prose- 
cuted. In  Markham  v.  Cobb  (&),  Jones,  J.  held  that  *  the 
action  of  trespass  was  barred  by  production  of  a  record 
hat  the  taking  was  felonious ;  but  Doddridge  and  fVhitlock, 
Js.,  in  the  same  case,  held  that  where  the  party  robbed  has 
not  been  a  party  to  the  prosecution,  he  may  maintain  an 
action  of  trespass ;  and  the  rather,  because  he  would  other- 
wise be  without  remedy.  The  like  point  was  ruled  in 
Dawkes  v.  Coverieigh{c),  where  Roll,  C.  J.  said  that  the 
action  would  not  lie  before  prosecution,  for  the  danger  that 
the  felon  might  not  be  tried.  After  trial,  the  party  is  clearly 
at  liberty  to  pursue  his  remedy  for  the  private  wrong.  Lord 
Hale  lays  this  down  as  a  principle ;  because  the  offender 
having  been  prosecuted,  there  can  be  no  mischief  to  the 
commonwealth  (J).  In  Master  v.  Miller  (e).  Buffer,  J.  said, 
"  The  law,  proceeding  upon  principles  of  public  policy,  has 
wisely  said,  that  where  a  case  amounts  to  felony  you  shall 

(a)  y^lv.  89.  (d)  1  Hale,  P.  C.  546. 

(6)  Noy,  82 ;  Latch.  144.  (e)  4  T.  R.  332. 

(c)  Styles,  346;    2   Rol.  Abr. 
557. 
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not  recover  against  the  felon  in  a  civil  action ;  but  that  rule 
doea  not  appear  to  have  been  extended  beyond  actions  of 
trespass  or  tort,  in  which,  it  is  said,  the  trespass  is  merged 
in  the  felony."  That  learned  judge,  at  the  same  time,  ex- 
pressed doubts  whether  the  rule  extended  to  any  case  "after 
the  offender  is  brought  to  justice."  All  these  authorities 
were  reviewed  in  Crosby  v.  Leng{a\  where  Lord  Ellen' 
borough  laid  down  the  broad  principle  thus :  *'  The  policy 
of  the  law  requires,  that  before  the  party  injured  by  any 
felonious  act  can  seek  civil  redress  for  it,  the  matter  should 
be  heard  and  disposed  of  before  the  proper  criminal  tribu- 
nal, in  order  that  the  justice  of  the  country  may  be  first  sa- 
tisfied in  respect  of  the  public  offence ;  and  after  a  verdict, 
either  of  acquittal  or  conviction,  the  judgment  is  so  far 
conclusive  in  any  collateral  proceeding  quoad  the  particular 
matter,  that  the  objection  is  thereby  removed  of  bringing 
that  sub  judice  in  a  civil  action,  which  was  the  proper 
subject-matter  of  a  criminal  prosecution/'  The  rule,  there* 
fore,  is  satisfied  by  the  conviction  or  acquittal,  without  col- 
lusion, of  the  offender,  and  the  authorities  cited  fully  esta- 
blish that  it  is  a  mistake  to  lay  it  down  as  a  rule  that  the 
right  of  civil  action  is  merged  in  the  felony.  The  civil  right 
is  only  suspended;  and  was  only  suspended  here :  for  there 
is  no  pretence  for  saying  that  there  was  any  collusion  on 
the  part  of  the  present  plaintiffs.  It  was  impossible  to 
prosecute  Fauntkroy  for  this  forgery,  for  it  is  even  now 
not  known  in  what  county  he  forged  the  power  of  attorney, 
nor  by  whom  it  was  left  at  the  Bank  of  England.    The 


(cf)  5  T.  R.  601.  "  But  the 
liability  of  the  firm  in  such  cases 
depends  on  the  knowledge  the 
other  members  have  of  its  being 
trust-money ;  and  therefore,  if  one 
partner,  being  a  trustee,  bring 
trust-money  into  the  trade  without 
the  knowledge  or  privity  of  bis 
co-partner,  it  cannot  be  proved 
against  the  joint  estate  as  a  joint 


debt;  for  although  the  partner 
abuses  his  trust,  and  advances  the 
monej^  to  the  partnership,  it  will 
not  raise  a  contract  between  the 
partnership  and  the  cettui  que 
truttf  nor  convert  the  innocent 
partners  into  implied  trustees.  Ex 
parte  Aptey^  3  Bro.  C.  C.  265." 
Go»  on  Parinerskipj  385, 
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plaintiffs,  therefore,  could  not  have  prosecuted  him  with        18S7. 
effect  either  for  the  forgery  or  the  uttering,  and  therefore 
cannot  be  charged  with  fraud  or  collusion  for  neglecting  to 
do  so. 

F.  Pollock,  contrj^.  There  ia  no  debt  due  from  the 
banking-house  to  the  trustees ;  at  any  rate  no  legal  debt,  to 
support  this  action :  their  claim,  if  any,  is  a  purely  equitable 
one.  The  case  may  be  regarded  in  three  points  of  view : 
first,  considering  Faunileroy  as  a  trustee  and  not  a  partner 
in  the  banking-house;  secondly^  considering  him  as  a  partf 
ner  and  not  a  trustee ;  thirdly,  considering  him  as  both  a 
trustee  and  a  partner.  First,  considering  FauntUroy  as  a 
trustee  only  and  not  a  partner  in  the  banking-house,  he 
must  be  taken  to  have  employed  the  bankers,  to  have  sold 
the  stock  through  their  agency,  to  have  paid  the  money  to 
them  on  his  own  account,  and  to  have  received  it  back 
again  from  them.  That  is,  really,  the  substance  of  the 
transaction.  He  has,  in  some  form  or  other,  paid  tlie  mo- 
ney in,  and  he  has  drawn  it  out  again.  The  defendants, 
indeed,  may  have  known  that  it  was  not  'his  own  money; 
but  still,  if  he  paid  it  in  to  his  private  account,  and  drew  it 
out  again  himself,  they  cannot  be  liable  for  it  to  his  co- 
trustees. In  the  first  view  of  the  case,  therefore,  there  is 
no  debt  due  from  the  defendants  to  the  trustees.  The 
circumstance  of  the  half  brokerage  having  been  paid  to  the 
credit  of  the  banking-bouse,  has  been  relied  upon  as  shewing 
that  the  defendants  interfered  in  the  sale,  and  are,  therefore, 
liable ;  but  bankers  take  half  the  brokerage  in  every  case 
where  they  employ  a  broker  on  behalf  of  a  customer: 
therefore  no  conclusion  adverse  to  the  defendants  can  be 
drawn  from  that  circumstance.  Secondly,  suppose  Faunt^ 
leroy  to  have  been  a  partner  in  the  banking-house  and  not  a 
trustee,  and  that  he  brought  the  power  of  attorney,  and  put 
the  money  to  his  own  account,  and  afterwards  drew  it  out 
again ;  then,  his  co-partners  would  not  be  liable.     In  Smith 
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1S«7.        V.  Jameson  (a),  where  one  of  two  partners  applied  truat- 
^^]^***^      money  in  the-  trade,  with  the  privity  of  the  other  partner, 
9.  and  they  having  afterwards  separated,  the  partnership  effects 

ABBH.  ^g^g  assigned  to  the  former  partner,  who  undertook  to  dis- 
charge the  joint  debts ;  it  was  held,  that  this  private  ar- 
rangement did  not  operate  to  discharge  the  retiring  partner^ 
but  that  both  were  liable  to  reimburse  the  trust-money.  But 
that  case  is  distinguishable,  from  the  presetit  in  this  most 
important  particular,  that  there  the'  misapplication  of  die 
trust-money  by  the  one  partner  took  place  with  the  privity 
of  the  other  partner.  Besides,  there  the  plaintiff .  had  a 
legal  title  ab  initio;  here  the  plaintiffs  have,  at  most/ a 
merely  equitable  claim.  Suppose  Fauntleroy  bad  defrnoded 
his  partners,  and  repurchased  the.  stock  with  their  money, 
his  partners*  would  not  have  been  entitled  to  recover  that 
moqey  from  the  trustees;  and  that  shews  that  the  partners, 
in  this-  view  of  the  case,  are  not  liable  to  the  trustees. 
Thirdly,  considering  Fauntleroy  both  as  a  trustee  and  a 
partner,  the  blending  of  the  two  characters  cannot  make 
the  partners  liable,  if  they  would  not  be  so,  taking  Faunt" 
leroy  as  acting  in  either  character  separately.  The  money 
did,  undoubtedly,  get  into  the  partnership  funds ;  but  the 
hand  that  paid  it  in  was  the  hand  to  draw  it  out:  so  that 
there  can  be  no  claim  against  the  other  partricrs,  who  were 
not  privy  either  to  the  paying  of  the  money,  or  to  the' draw- 
ing it  out  (6). 

:  Then,  as  to  the  effect  of  the  felony,  it  must  be  conceded, 
according  to  the  authorities  cited,  that  after  the  conviction 
of  the  felon,  an  action  may  be  maintained  against  him.  But 
this  concession  will  not  assist  the  presient  plaintiffs,  because 
here  the  transaction  is  wholly  void.  The  plaintiffs  cannot 
adopt  a  felony,  without  doing  which  they  cannot  maintain  this 
action.  Their  remedy  is  against  the  purchaser  of  the  sto.ck, 
or  against  the  BBxik  of  England.  The  statute  24  Geo.S, 
c.  39,  s.  14,  requires  transfers  to  be  entered  and  registered, 
(ci)'5T.R.  60t.  {b)  Vide  ante,  650,(a), 


Mamb. 
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and  signed  by  the  party  or  attorney  lawfully  authorised.         tB9r. 
The  transfer  in  this  case  was  not  so  made.     In  Davis  v.        „  ' 
The  Bank  of  England  (a)^  the  Court  of  Common  Pleas  v. 

decided  that  property  in  stock  is  not  transferred  from  the 
owner  by  being  placed,  under  a  forged  power  of  attorney, 
to  the  name  of  another  person  in  the  books  of  the  Bank  of 
England.  The  plaintiffs,  therefore,  may  recover  against 
die  Bank  of  England,  and  need  not  resort  to  the  present 
defendants.  A  man  cannot  adopt  a  felony.  An  assent  to  a 
battery  formerly  done,  or  to  a  tort  punishable  by  statute, 
as  an  assent  to  a  riot,  or  to  a  forcible  entry,  after  it  be  done, 
shall  not  make  a  man  punishable;  Vin,  Abr,  tit.  Rati- 
habitio;  Bishop  \.  Lady  Montague{b).  Lord  Coke  lays  it 
down  that  confirmation  cannot  work  upon  an  estate  that  is 
void  in  law(c).  Here  the  transfer  is  void  in  law,  therefore 
the  plaintiffs  cannot  confirm  or  adopt  it. 

Cur.  adv.  vuft. 

'  Lord  Tenterdbn,  C.  J.  now  delivered  the  judgment 
of  the  Court,  and  after  stating  the  focts  of  the  case,  pro- 
ceeded as  follows : — ^The  defendants  in  this  case  are  by  the 
Order  of  the  Lord  Chancellor  prevented  from  taking  any 
objection  on  account  of  the  particular  situation  of  H.  Fautit" 
leroy,  as  being  both  a  proprietor  of  the  stock  sold  and  a 
partner  in  the  banking-house ;  and  the  case  is,  therefore,  to 
be  considered  as  a  case  between  the  plaintiffs,  proprietors 
of  navy  five  per  cent,  annuities,  on  the  one  part,  and  the  de- 
fendants, as  a  banking-house,  on  the  other  part.  And  it 
appears  by  the  case,  that  the  defendants'  house,  by  means 
of  sales  of  the  annuities  made  under  the  orders  of  the  house, 
and  transfers  signed,  part  by  one  of  the  defendants  and  part 
by  another,  received  the  price  and  proceeds  of  the  annui- 
ties ;  .that  the  money  was  paid  by  the  broker,  who  effected 
the  sales,  into  the  defendants'  house  by  a  payment  to  their 
agents  in  the  city;  that  it  was  so  paid  generally,  and  was 
(a)  2  Bingh.  393.  (b)  Cro.  Eliz.  824.  (c)  Co.  LUt.  295  b. 
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1997.        never  appropriated  bj  the  house  to  any  particular  account^ 
^"^^^^^^^      not  to  the  account  of  H.  Fauntleroyj  as  was  assumed  in  one 
9,  part  of  the  argument  for  the  defendants,  not  to  the  account 

Marsh.  ^^f  tj,e  trustees,  who  had  not  in  fact  any  account  with  the 
bouse,  nor  to  the  account  of  the  executors  of  the  person,  of 
whose  estate  these  annuities  had  formed  a  part,  and  who  had 
an  account  with  the  house ;  and  therefore  being  so  paid  in, 
and  not  placed  to  any  particular  account,  cannot  have  been 
drawn  out,  but  must  be  taken  to  have  remained  in  the  hands 
of  the  house  at  the  time  of  the  bankruptcy.  Upon  this  state 
of  facts  it  cannot  be  doubted  that  it  was  the  duty  of  the  house 
to  place  the  money  to  the  credit  of  the  trustees,  and  retain 
it  for  their  use,  and  subject  to  their  order;  and  that  no  igno- 
rance on  the  part  of  any  of  them^  even  supposing  all  but 
one  to  have  been  ignorant  of  the  facts,  (which,  however, 
cannot  have  been,)  nor  any  neglect  on  the  part  of  the 
house,  arising  from  a  misplaced  confidence  reposed  by  them 
in  one  of  themselves,  or  otherwise,  to  which  the  plaintiffs 
were  no  parties,  can  deprive  the  plaintiffs  of  their  right  to 
their  money.  And  these  facts  were  all  that  was  incumbent 
on  the  plaintiffs  to  prove  in  order  to  shew  their  right  to  the 
money.  It  was  not  necessary  for  them  to  shew  that  the 
sale  of  the  annuities  was  made  with  their  authority;  for 
even  if  made  without  their  authority,  and  by  an  act  wrong- 
ful towards  them,  they  might  by  law  waive  the  wrong,  and 
demand  the  money,  as  is  done  in  many  other  cases.  The 
other  facts  stated  in  the  case,  of  which  one  alone  is  of  any 
importance,  are  brought  forward  on  the  part  of  the  de- 
fendants; and  it  remains  to  be  considered  whether  that  fact 
defeats  the  plaintiffs'  claim.  That  fact  is,  that  the  transfers 
were  made  under  a  forged  power  of  attorney,  forged  by  /i. 
Fauntleroy,  a  member  of  the  defendants'  house.  The 
authority  was  forged  by  and  not  to  him;  the  instrument 
does  not  profess  to  give  him  any  authority  to  sell  the  annui- 
ties; the  authority  is  expressed  to  be  given  to  the  other 
members  of  the  house  jointly  and  severally,  and  could  only 
be. executed  by  some  of  them,  as  in  fact  it  was.    They 
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ought  to  have  satiBBed  themselves  of  the  validity  of  the         1^^* 
authority  before  they  acted  upon  it.    This  forgery  was  a 
capital  felony,,  and  it  is  therefore  urged  on  the  behalf  of  the  v. 

defendants  that  there  has  been  no  valid  transfer  of  the  an-  Mabsbt. 
nuities;  that  the  Bank  of  England  is  answerable  to  the 
plaintiffs  for  having  permitted  the  transfers  to  have  been 
made  without  their  authority;  and  that  the  buyers  are  also 
answerable  as  having  taken  by  purcliase  from  persons  who 
had  no  authority  to  sell.  It  is  not  necessary  to  say  whether 
the  plaintiffs  had  or  bad  not  these  remedies,  or  either  of 
them,  because,  generally  speaking,  where  an  injured  party 
has  different  remedies  against  different  persons,  he  may 
elect  which  he  will  pursue.  So  that  the  question  is,  whe- 
ther the  plaintiffs  have  the  remedy  they  now  seek.  The 
transfers  were  made  and  the  money  received  hi  pursuance 
of  a  felony  committed  by  a  member  of  the  defendants' 
house.  Can  the  house  set  up  this  felony  as  an  answer  to 
the  plaintiffs'  claim  ?  In  general  a  man  cannot  defend  him- 
self against  a  demand  by  shewing  on  his  part  that  it  arose 
out  of  his  own  misconduct,  according  to  the  maxim, ''  Nemo 
allegans  suam  turpitudinem  est  audiendus"  There  is,  in- 
deed, another  rule  of  the  law  of  England,  viz.  that  a  man 
shall  not  be  allowed  to  make  a  felony  the  foundation  of  a 
civil  action :  not  that  he  shall  not  maintain  a  civil  action  to 
recover  from  a  third  and  innocent  person  that  which  has 
been  feloniously  taken  from  him,  for  this  he  may  do  if  there 
has  not  been  a  sale  in  market-overt,  but  that  he  shall  not 
sue  the  felon ;  and  it  may  be  admitted  that  he  shall  not  sue 
others,  together  with  the  felon,  in  a  proceeding  to  which 
the  felon  is  a  necessary  party,  and  wherein  his  claim  ap- 
pears by  his  own  shewing  to  be  founded  on  the  felony  of 
the  defendant,  Gibson  v.  Minet(a)*  This  is  the  whole  ex- 
tent of  the  rule.  The  rule  is  founded  on  a  principle  of 
public  policy,  and  where  the  public  policy  ceases  to  operate 
the  rule  shall  cease  also.  This  point  was  very  ably  shewn 
in  the  argument  on  the  behalf  of  the  plaintiffs.  The  autho- 
(a)  1  H.  Bla.  61^. 
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1897.  rities  were  quoted,  and  need  not  be  repeated;  and  it  was 
shewn  that  the  familiar  phrase,  '^  the  action  is  merged  in 
the  felony/'  is  not  at  'all  times  and  literally  true.  Now 
public  policy  requires  that  offenders  against  the  law  shall 
be  brought  to  justice,  and  for  that  reason  a  man  is  not  per- 
mitted to  abstain  from  prosecuting  an  offender  by  receiving 
back  stolen  property,  or  any  equivalent  or  composition  for 
a  felony,  without  suit,  and  of  course  cannot  be  allowed  to 
maintain  a  suit  for  such  a  purpose.  But  it  is  not  contended 
that  any  such  policy  or  rule  is  applicable  to  the  present 
case;  the  offender  has  suffered  the  extreme  sentence  of  the 
law  for  another  offence  of  the  same  kind.  It  does  not  ap- 
pear that  the  plaintiffs  had  any  knowledge  of  the  particular 
forgery  mentioned  in  this  case  at  such  a  time  as  might  have 
enabled  them  to  bring  the  offender  to  justice  sooner;  or 
even  if  they  had  been  acquainted  with  the  fact  of  the  forgery, 
that  they  could,  in  ignorance  of  the  place  of  the  forgery, 
and  of  the  means  by  which  the  forged  instrument  was  placed 
in  the  Bank  of  England,  have  instituted  a  prosecution  with 
success.  And  it  was  very  properly  admitted  by  the  learned 
counsel  for  the  defendants,  that  he  could  not  contend  that 
an  action  might  not  be  maintained  after  conviction  of  the 
felon.  But  it  was  contended  that  the  maxim  of  ratifying  a 
precedent  unauthorised  act,  and  taking  the  benefit  of  it, 
cannot  apply  to  a  void  or  to  a  felonious  act ;  and  that  here 
the  plaintiffs  were  seeking  to  ratify  the  felonious  act  of  if. 
JF.  and  were  making  that  act  the  ground  of  their  demand. 
In  this  latter  assertion  lies  the  fallacy  of  the  defendants'  ar- 
gument. The  assertion  is  incorrect  in  fact ;  the  plaintiffs 
do  not  seek  to  ratify  the  felonious  act ;  they  do  not  make 
that  act  the  ground  of  their  demand.  The  ground  of  their 
demand  is  the  actual  receipt  of  the  money  produced  by  the 
sale  and  transfer  of  their  annuities.  The  sale  was  not  a 
felonious  act,  neither  was  the  transfer,  nor  the  receipt  of 
the  money.  The  felonious  act  was  antecedent  to  all  these, 
and  was  complete  without  them,  and  was  only  the  induce- 
ment to  the  Bank  of  England  to  allow  the  transfer  to  be 
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made.  If  public  policy  had  required  that  the  felonious  in-  issr. 
ducement  should  prevent  a  claim  to  the  money  afterwards 
received,  as  it  would  do  if  an  action  were  brought  against 
the  felon  for  the  money  received  by  a  transfer  obtained  by 
his  felony,  in  lieu  of  a  prosecution  for  the  felony,  a  defence 
of  another  kind  would  be  given.  But  that  is  not  the  pre- 
sent case,  and  not  being  so,  we  think  the  plaintiffs  may 
entirely  pass  by  the  felony,  and  rely  on  the  transfer  and  re- 
ceipt of  the  money,  and  that  the  defendants  cannot  protect 
themselves  against  the  demand  for  the  money  which  they 
have  received,  by  shewing  this  felony  on  the  part  of  one  of 
the  members  of  their  house.  The  postea,  therefore,  is  to 
be  delivered  to  the  plaintiffs. 

Postea  to  the  plaintiffs. 


Garnett  v.  Ferrand  and  another.  Monday^ 

28rA  Mttif. 

X  RESPASS,  for  assaulting  plaintiff,  and  turning  him  out  Trespass  will 

of  a  room.     Pleas,  first,  not  guilty.     Second,  that  before  ^''cVroueHb"*^ 

and  at  the  time  when,  &c.  defendant  Ferrand  was  one  of  turning  aper- 

the  coroners  for  the  county  palatine  of  Lancaster^  and  being  poom  in  which 

such  coroner,  was  iust  before  the  time  when,  &c.  in  the  ^®/f  **'?"'  ^® 

.  ...  hold  an  in- 

room  m  the  declaration  mentioned,  withm  the  county,  and  quest. 

within  his  jurisdiction  as  such  coroner,  for  the  purpose  of 
taking  an  inquisition  upon  view  of  the  body  of  B.  C,  then 
and  there  lying  dead,  within  the  jurisdiction  of  defendant 
Ferrand,  as  such  coroner,  touching  the  death  of  the  said 
B.  C,  and  that  afterwards  and  just  before  the  said  time 
when,  &c.  and  while  defendant  Ferrand  was  in  the  said 
room  as  such  coroner,  and  for  the  purpose  aforesaid,  plain-^ 
tiff  not  having  been  summoned  as  a  witness  or  juror  touch- 
ing the  said  inquisition,  nor  coming  before  defendant  Fer- 
rand, as  such  coroner,  to  testify  any  knowledge  concerning 
the  same,  with  force  and  arms,  &c.,  wrongfully  broke  and 
entered  into  the  said  room,  and  intruded  himself  upon  de- 


Ga&nett 


Fe&rand. 
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fendant  Ferrand,  so  being  •tbereiq  as  such  coroner,  and  for 
the  purpose  aforesaid ;  and  thereupon  defendant  Ferrand 


V.  requested  plaintiff  to  go  and  depart  from  and  out  of  thtt 

said  room,  which  he  wholly  refused  to  do»  and  continued 
in  the  same  room  in  contempt  of  defendant  Femtnd  as  such 
coroner^  and  to  the  disturbance  and  violation  of  due  order 
and  decency  in  the  administration  of  justice,  and  to  the 
great  hinderance  thereof;  and  thereupon  defendant  Ferrandf 
and  the  other  defendant  as  his  servant  and  by  bis  command, 
gently  laid  their  hands  on  plaintiff  and  turned  him  out,  8lc« 
Third,  as  before,  that  defendant  Ferrand  was  about  to  hold 
an  inquest,  and  that  plaintiff  wrongfully  broke  and  entered 
the  room,  for  the  purpose  of  wrongfully  and  illegally  taking 
notes  of  and  publishing  the  proceedings  of  the  said  inquisi* 
tion ;  and  plaintiff  was  then  and  there  wrongfully  and  ille- 
gally about  to  take  notes  of  and  publish  the  said  proceed- 
ings, and  would  then  and  there  wrongfully  and  illegally  have 
taken  notes  of  and  published  the  same,  if  he  had  been  per- 
mitted to  remain  in  the  said  room  during  the  said  proceed- 
ings, to  the  great  hinderance  of  public  justice ;  and  there- 
upon defendent  Ferrand,  in  order  to  prevent  plaintiff  from 
so  wrongfully  and  illegally  taking  notes  of  and  publishing 
the  said  proceedings  before  the  termination  of  the  same, 
then  and  there  requested  plaintiff  to  depart,  &c.  concluding 
as  before.  Fourth,  that  defendant  Ferrand  was  in  the  said 
room,  the  same  being  a  private  room  hired  by  him  for 
certain  business  therein,  and  plaintiff  wrongfully  broke  and 
entered  the  said  room ;  whereupon  defendant  Ferrand  re- 
quested him  to  depart,  &c.  concluding  as  before*  Repli- 
cation to  the  second  plea,  that  true  it  is  defendant  Ferrand 
was  a  coroner,  and  was  in  the  room  for  the  purpose  in  the 
plea  mentioned,  and  that  plaintiff  entered,  not  being  sum- 
moned, &c.  and  refused  to  depart;  and  plaintiff  further 
saith  that  afterwards,  and  while  defendant  Ferrand  was  in 
the  room  for  the  purpose  in  the  second  plea  mentioned,  and 
after  all  the  jurors  had  been  duly  sworn  to  inquire  touching 
the  death  of  the  said  B,  C,  plaintiff,  then  and  still  being  a 
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Kege  subject  of  the  realm/  peaceably  and  quietly  entered  ten. 
into  the  said  room,  the  door  thereof  being  then  and  there 
open,  to  witness  and  be  present  at  the  said  mquisition  so 
then  about  to  be  taken,  the  said  room  being  then  and  there  F*«^*>^- 
sufficiently  capacious  to  admit  the  presence  of  plaintiflf  at 
the  said  inquisition,  without  any  obstruction  or  hinderance 
to  the  taking  thereof,  and  then  and  there  continued,  &c* ; 
without  this  that  defendants  committed  the  trespasses  in  the 
second  plea  mentioned,  with  the  residue  of  the  cause  in  that 
plea  alleged.  Replication  to  the  third  plea,  making  the 
same  admissions,  alleging  the  same  facts,  and  traversing  the 
residue  of  the  cause  in  the  third  plea  stated.  Replication 
to  the  fourth  plea,  that  defendant  Ferrand  was  coroner,  and 
about  to  hold  an  inquest  on  B.  C.  in  the  said  room,  and 
that  plaintiff,  being  a  liege  subject,  peaceably  entered  the 
said  room,  the  door  being  open,  and  the  room  having  been 
hired  for  the  purpose  of  taking  the  inquisition,  to  witness 
and  be  present  at  the  said  inquisition  so  about  to  be  taken, 
the  said  room  being  sufficiently  capacious  to  admit  the  pre- 
sence of  plaintiff  at  the  inquisition  without  obstruction  to 
the  taking  thereof,  and  continued  in  the  said  room,  con** 
ducting  himself  peaceably  and  quietly,  and  in  an  orderly  and 
proper  manner,  for  the  purpose  of  witnessing  and  being 
present  at  the  said  inquisition,  until  defendants  turned  him 
out,  &c.  Special  demurrers  to  the  replications  to  the 
second  and  third  pleas,  for  that  they  did  not  tender  any 
single  or  material  issue,  and  were  argumentative ;  and  also 
for  that  plaintiff  had  not  in  the  inducement  to  the  special 
traverse  expressly  alleged  any  new  matter,  nor  admitted  nor 
expressly  denied  the  allegation  in  the  pleas ;  and  also  for 
tliat  the  special  traverse  in  each  concluded  with  a  verifica- 
tion, without  any  sufficient  allegation  of  new  matter.  Ge- 
neral demurrer  to  the  replication  to  the  fourth  plea.  Joinder 
in  demurrer. 

FoUett,  in  support  of  the  demurrer.     The  main  question 
in  this  case  arises  upon  the  replication  to  the  fourth  plea. 
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CiiSEa  IN  TH£  KlKGiSa»ICCH, 

That*  plan  8Uit6ft4|iiiMi\^bicii.  ^WMMKer  A^igiMf  MMI* 
tp  the  «€iioD,  therefore  the  question  is^  whedi^r  iheivplini 
tion  is  a  g9od  answer  to  the  plea..  It  must  he  con 
as  addutted  that  the  .plaintiff  was  nol  in  any  way  j 
with  the  proceedings ;  that  he  was  notaymB^oDed/nwir.siil 
CMsed.  nor  suspected ;  that  he  was  not  a  relatife  xrfr4hfe  ^iA 
caased;  and  that  he  was  not  even  an  inhabitant  of  :tlie«il 
in  which  the  body  was  found.  The  ultimate  q«osfioiK.lb6* 
will  be,  whether  every  person,  under  such  circtwistan€M| 
has  a  right  to  be  present  at  a  coroner's  inquest,  or  wk«lhM| 
the  coroner,  the  presiding  officer,  has  not  a  right,  int  tte 
exercise  of  his  discretion^  to  order  the  removal- of.  any ^nii** 
vidual  so  circumstanced,  whose  presence  he  mf  Aeam  pm^ 
judicial  to  the  ends  of  justice,  without  reodwingr  bMnadft 
liable  to  an  action  at  the  suit  of  that  individual.  It-is  waVk 
milted  that  the  coroner  has  this  right.  His  is  not.aR'aaipail 
court,  for  the  inquest  is  only  a  preliminary  investiifiiios^^ 
but  if  it  is  an  open  court,  still  the  judge  has  Ae.  power  A 
exclude  any  person  not  connected  with  the. 
whom  he  may  think  fit  to  exclude.  That  the.in^iiy  I 
a  coroner,  when  it  relates  to  the  death  of  a 
to  have  been  feloniously  killed,  is  preliminary  oaly^  is 
fipom  the  language  of  the  statute  4  Edw.  1,bU,%^  Xk^iO^mm 
CorofULtoris  (a).  Before  the  statute  of  Magma  CSmriaj  o.  '¥h 
oofoiiers  held  pleas  of  the  crown;  but  by. that 
which  enacts  that  ^'  nuUus  vicecomes,  constalndarim^  < 
tor,  vel  alii  baliivi  nastri,  tentant  pladta  cofOMis,'' 
power  in  proceeding  to  trial  and  judgment  is 
away(i)«  Lord  Coke,  in  his  commentary .  upon 
says(c):  '^  And  what  authority  had  the  coroner? 
same  authority  he  now  hath,  in  case  when  any  sum 
to  violent  or  untimely  death,  super  visum  corpms,  &c. ;  afaK 
juiatiohs  and  outlawries,  8cc ;  appeab  of  death  by  bilV&c^ 
This  authority  of  the  coroner,  viz.,  the  coroner  solely  to 
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(a)  See  the  statute  set  out  and 
commented  on  in  Jcrvit  on  Caro- 
Jim^^l,«t8e^. . 


(h)  Jervii  on  Cotmen^  21. 
(0  2  Inst.  32. 
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impertmm  eofporit,  «id  to  take  ui  np^ 
fMl,  mm!  to  enter  die  appeal;  and  the  Conrt  remainelh  to 
tint  4uf.  But  he  can  proceed  no  further,  either  upon  the 
;  or  appeal,  but  to  deliver  them  over  to  the  jut- 
i;.Hid  this  is  saved  to  them  by  stat.  Westaii.  I,  c.  10/? 
Bat  k  nay  be  said  that  as  to  some  matters  arising  out  of 
llus  inquiry,  the  inquest  of  the  coroner  is  final,  as,  that  the 
deesMad  was  fdo  de  u;  that  a  certain  thing  was  deodand; 
that  a  oectain  person  was.  guilty  wiAfugam  fecit.  It  ap^ 
psars  bjr  the  best  authorities  that  the  inquests  of  the  coroner 
aia  in  no  case  conclusive,  and  that  one  affected  by  thesn, 
eitlnr  eoUaterally  or  otherwise,  may  deny  their  authority 
and  pat  them  ra  issue.  The  only  inquiries  upon  which 
aagF  ^bobl  has  been  entertained  are  those  of  flight  and  fda 
db  ae(«),  Hex  v.  Alderman{b\  Ripley's  ^ase(c),  Rex  v. 
Pmtker{d),  Holland  v.  Ellis (e),  Anonymou$(f)\  Fin.  Ahr. 
Cafaaar,  (F.) ;  2  Haw.  P.  C.  c.Q,  &•  55 ;  Com.  Dig.  Officer,. 
(€(.  »);  1  Hak,  P.  C.  416.  In  the  last  mentioned  autho- 
9tg  fkm  law  iqKm  this  subject  is  thus  stated : — ^  But  aU 
an  inquisition  taken  before  the  coroner  simper  visun^ 
,  m  Ike  point  of felo  de  se,  is  of  great  authority,  aad^ 
;  racoffd,  whereupon  process  may  be  made  against 
y  fhat  detain  the  goods  found  in  the  inquisition,  yet  it 
to  me  that  it  is  traversable  in  the  very  point  so 
I,  for  it  is  but  an  inquest  of  ofiice,  and  whereupon  the 
pmij. grieved  thereby  can  have  no  attaint;  but  otherwise  H 
is  of  a  presentment  of  a  fugam  fecit  before  the  coroner.'' 
That  the  finding  of  a  deodand  is  traversable,  is  clear  from 
1  Muk,  P.  C.  421 ;  and  in  the  late  case  of  Rex  v.  Evett(g), 
where  a  vmire  issued  to  bring  in  the  defendant  to  answer 
iar  a  deodand,  and  he  appeared,  and  demurred  to  the  inqni- 
sMon,  the  Court,  after  argument,  quashed  the  inquisition. 
By  the  current  of  authorities,  it  seems  to  be  taken  for 

(A)  Jbw  <m  Canmertj  88f .  (d)  S  Keb.  489. 

Ik)  S  Ksb.  504,  e04;   9  Lev.         (e)  1  Ventr.  878. 
lat.  (/)  1  Ventr.  399^ 

(e)  Sir  T.  Jonm^  198.  (g)  Ante,  997 ;  8  B.  &  C.  f «r. 
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i8$r.  gnioited  that  the  presentiiieiit  ^  a  J^om  fiat  is  iiettMK 
versable«  Thfis  opinion  rests  upon  a  dictum  di  8  £iZ»  4, 
^r*  quoted  by  Lord  Hah  and  Siattnford;  but  fliere  appears  to 
FexsrAiTD.  {^  QQ  instance  in  which  the  Court  has  acted  upon  it.  In- 
deed Lord  Haie  does  not  express  his  assent  to  this  didufiif 
Imt  after  arguing  that  a  finding  cff  Jklo  de  seis  traveitKiblt^ 
cites  it  as  an  authority^  and  adds,  ^'  but  iadeed  it  boWs  Aat 
a  fu'gam  fecit,  presented  before  the  coroner,  is^iiot  trsvera- 
Mefquia  ancient  ley'dei^ronej'  and  in  the  same  page^^), 
ke-saySy  ^*  the  doubt  of  Mr.  Staunford  is  only  lipon  ^fngtau 
ferity  Indeed,  upon  principle,  there  is  no  ivasoo  iviiy  « 
fugam  fecit  found  by  the  coroner  is  not  equally  traversable 
SBiihy  other  inquisition,  and  the  doubt  in  this  rebpect  rests 
u)>6n  no  'better  foundiition  than  the  dictum  before  nHuded 
to(i)/ 

But  assuming  that  the  proceedings  are  not  traversabte, 
and  Hiat  persons  interested  in  theih  have  a  right  to  be  pre- 
seift,  that  iwill  not  assist  the  present  plaintiff^  because  he 
adndits  upon  the  record  that  he  was  not  interested  in  the 
proceedings.  In  Rex  v.  Fleet  (c)  it  was  held  illeg;al  U> 
publish  in  a  newspaper  a  statement  >of  the  evidence  igtven 
before  a  coroner's  jury,  even  though  the  statement  was 
coifrect,  and  the  party  publishing  ^*as  not  actuated  by  any 
nalicibuB' motive.  So  the  publication  of  ex  parte  proceed- 
iBg^  before  magiMrates  lias  been  held  to  be  ill^al,  Bex  -v. 
Ksker{c[),  and  it  has  been  decided  'by  this  Court  'thtft  a 
Court  of  general  gaol  delivery  has  power  to  make  an  order 
prohibiting  the  publication  of  (!be  proceedings  pending  a 
ti'ial,  and  to  punish  disobedience  to  such  order  hy  fine; 
Rex  V.  Clement  (e).  In  all  cases  of  prelitniiiary  inquiry 
care  is  taken  that  the  evidence  given  ahall  hot  UepuUisbed. 
Grand  jurors  are  sworn  to  aebrecy;  'and  there  is  no  aub- 

(«)  I  Htole,  P.  C.  4lT.  447  ;  3  'B.  &  C.  556;  Car  r.  Cak- 

(b)  1  Saund.  363;  1  East,  P.C.      ridge,  9  D.  &  R.  86;  1  B.  &  C. 
391.  37;  Faiiyim  €ontieti9itt,  id.  ^, 

(c)  1  B.  &  A.  879.  by  Domling,  «7,^.<1). 

(lO  2  Camph,  563;    and  see         (c)  4  B.  &  A.  218;  11  Price, 
DuHetm  V.  Thnxniety  5  D.  &  R.      82. 
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staurtfsl  difibrence  in  their  nature  between  proceedings  be-  ,  ^^\, 
ibre  a  grand  jury  and  proceedings  before  a  coroner.  But  ^^^^^ 
then  it  will  be  contended  that  the  coroner's  Court  is  an  v. 

open  Court,  and  Rex  v.  K%llinghall{a\  end  Rex  v.  £rt9- 
well{b),  will  be  cited  as  authorities  for  that  argument.  In 
'the  former,  a  grand  jury  had  found  that  a  horse  was  deo- 
■dand,  «nd  upon  motion  to  quash  the  inquisition  it  was 
argued  that  "  this  is  an  office  of  entitling,  and  ought  to  be 
publidyand  openly  found,"  to  which  Lord  Mansfield  said, 
tfiat  was  so  "  by  isxpress  statutes;''  and  added,  **  inquisi^ 
tioiis  before  the  coroner  are  traversable."  In  the  other 
case.  Lord  Kertyon  said^  the  examination  before  the  coroner 
is  an  inquest  of  office:  it  is  a  transaction  of  notoriety,  to 
which  every  person  has  a  right  of  access;  and  writs  of  acT 
quod  damnum  have  been  frequently  set  aside  for  want  -of 
this  notoriety  in  the  execution  of  them  by  the  sheriff.'* 
Now  no  suth  statutes  as  those  alluded  to  by  Lord  Jtfaiis^ 
J$eld  can  be  found.  He  probiibly  alluded  to  the  statutes  of 
escbeaftors,  34  Ed.  S,  c.  K*i;  36  KW.  3,  c.  13;  96  Hen.  6, 
c.  16;  and  1  Hen.  8,  c.  8;  but  they  were  made  to  protect 
the  public  from  the  oppressive  conduct  of  those  officers, 
and  with  that  view  required  that  their  inquests  should 
in  future  be  taken  openly;  and  they  do  not  in  the  slightest 
degree  refer  or  apply  to  inquests  before  coroners.  The 
dictum  of  Lord  Kenyon  may  also  be  referred  to  the  same 
source,  namely,  the  confounding  the  statutory  provisions 
relating  to  these  inquests  of  office  with  coroners'  inquests. 
The  statute  of  Marlbridge  (c),  indeed,  declares  that  at  in« 
quissts  for  the  death  of  a  man,  all  persons  bemg  twelve 
years  of  age  ought  to  appear,  unless  they  have  reasonable 
cause  of  absence;  but  that  relates  only  to  such  persons  as 
are  summoned  by  the  coroner,  as  is  evident  both  from  tfa^ 
language  of  the  statute  and  that  of  Lord  Coke  in  his  com- 
nientary  upon  it(d). 

(<\J  1  Burr.  17.  (c)  52  Hen.  3,  c.  25. 

(h)  3  T.  R.  TOT.  (d)  3  Inst,  147. 
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W'       i^a^HliPWW^njng  secondly,:. t|}i\t  the.,cQro^ief:>  CouKt,i|^.w 
'ijT^C^     .  open  CourL  still  it  is  a  Court  of  jr^cgrd,  of  wlpuch  iu^^^fi» 
V.  judge,  and  as  such  he  possesses,  in  common  with  every 

Fi;njiA.».D.  judge,  of  a  Court  of  record,  power  to  exclude  Jiny  p^fosi 
not  connected  with  the  proceedings,  whose  pr^Bei^ce.  Ji^e 
deems  likely  to  obstruct  the  administnition  of  jtt#t|^^ 
without  thereby  rendering  himself  liable  to  an  aciiofi.  (t.  jp 
Qot  meant  to  say  that  the  law  aulborites  ihe  jui^^s  of  th^ 
superior  Courts  to  act  arUtraiily,  aad  to  make  th^  Courts,  in 
effect,  close;  but  the  right  to  have  them  ppen  is  the,rjigl^  ^/ 
the  public  and  not  of  any  individual  therefore,  np  indffifliiMl 
f^an  maintain  an  action  against  a  judge  of  record  for  excl|f4f9g 
him.  If  such  a  judge  acts  corruptly  in  excluding  any  indivi- 
^ual;^.  he  is  liable  to  punishpient  by  proceedings  of  a  diflhjirent 
kind;  but  no  action  can  be  maintained  against  bioDif .  Tft^ 
power  of  exclusion  is  constantly  exercised  by  the  judges  qf 
yarious  Courts  which  are  confessedly  open  Courts.  TJ^a 
]^rd  Chancellor  hears  causes  in  his  private  room ;  <;3Kp  \t 
be  contended  that  an  action  of  trespass  would  lieagf^oi^t 
the  Lord  Chancellor  for  directing  the  expulsion  of  a.  re? 
porter^  or  any  other  individual,  who  intruded  upon  bim 
there?  Surely  not.  The  judges  of  assize,  when  de^ei^,9y 
fi^quires  it,  are  in  the  constant  habit  of  ordering  all  feina}eSj( 
^nd  males  of  tender  age,  to  be  excluded  frpm  the  Cq^rt^, 
Witnesses  also,  who  have  been  subpoenaed  to  give  evide^^e, 
^^d  wl^ose  duty  it  is  to  be  in  Court,  are  frequently  ordef^d 
QUjtof  Court  until  their  testimony  is  required,  wheojt  is  si|g- 
[{psted  that  such  a  course  is  necessary  for  the  due  admiiiis||)a- 
tif)n  of  justice.  If  every  person  for  whom  there  is  suQicient 
space  has  a  right  to  be  in  Court,  he  may  also  have. a  right  tp 
chuse  hi^  own  station  there,  and  he  may  chuse  to  occppy 
|1)^  bench,  by  the  side  of  the  judge,  if  there  is  sufficient 
fP^ce  fpr  him  therje.  The  inconvenience  which  might 
result  from  the  exercise  of  such  a  right,  is  a  strong  aj|^u- 
inent  against  its  existence.  Should  a  judge  act  corruptly, 
.filfher  in  exj^ufling  any  individual   from  his  Coi|rt,.ortin 
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doiniig  Ms  Court  frotn  the  piiblic^  or  iii  giving  an  impfoper 
jndgmtni,  or  in  doing  any  other  wrongful  act  in  his  judicial 
c^pncitj,  he  is  liable  to  punishment  bj  proceedings  of  a 
4i&ereni  kind ;  if  a  judge  of  one  of  the  superior  Courts,  he 
th^y  be  proceeded  against  by  impeachment ;  if  of  one  of  the 
ittftficir  Courts,  by  criminal  information  or  indictment.  Bilt 
it  h  settled  law,  that  no  action  at  the  suit  of  an  individual 
mi  <ber  maintained  against  any  judge  of  a  Court  of  recbrd 
'ftN^^llHy  aet'  done  by  him  in  the  exei'cise  of  his  judicial 
%M^|}c>n^:'  the  present  plaintiff,  therefore,  has  mistaken  fais 
I^Wy,  ^eii  if  he   was   improperly  excluded  from   tde 

it',  '  'I  ' 

Fdrke,  contrii.    The  real  and  highly  important  public 

^KhestioQ  to  be  decided  in  the  present  case  is  this :  What  is 

the  nature  of  the  proceedings  before  the  coroner?     Is  the 

MfJuisitJoti'  an  inquiry  of  a  public  nature,  for  the  purpose  of 

(>rt»Hc1y' ascertaining  the  fact,  and  such  as  takes  place  in 

■6rdiftiiry  Courts  of  justice,  or  on  an  inquest  of  office;  or  Is 

W  ah  ex  parte  and  secret  inquiry,  such  as  takes  place  before 

'gMnd  Juries  and  magistrates,  for  the  purpose  of  accusing  It 

^p^^itnlay  individual  ?     It  is  confidently  submitted  that  it  is 

fit^m^hi'er,  and  upon  three  distinct  grounds.     First,  ancient 

ftlMht^s  and  authorities  defining  the  duties  of  the  coroner 

liM^dle  obligations  of  the  public  towards  him.     Secondly, 

iiiithorities  establishing  that  individuals  have  certain  rights 

hi  respect  of  inquests,  which  they  cannot  exercise  unless 

tfafey'are  present,  and  therefore  that  they  have  a  right'  to  be 

present.     And  thirdly,  the  express  dicta  of  judges  in  mo- 

detii  times.     First,  the  office  of  coroner  is  very  an'cr^t. 

*<Thfey,*  said  Doddridge,  J.,  in  Grange  v.  Denny {a)y  spe^k- 

Ihg  df  tor6ners,  "  are  of  so  great  antiquity,  that  theii*  coiii- 

'iltehce^eiitis  h6t  known."    His  Court  is  a  Court  of  recoM, 

WStdA^;i^.%'ic\.  S\  hfs  functions  ^tt  variooSj'fbf'bieiidfes 

(4kIHg  iifqiiests  of  death,  he' is  to  inquire  of  treasure  ^ro^, 

bf  \»redks  ofth^  sea,  and  of  deodands;  A'EiuS.  1,  st.'S, /}e 

<«)  3  Bulst.  176. 
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Ofieio  Coronatorisj  4  Inst,  e?  U  [Baykg,  J.  By^  tile  aonh 
mon  law  the  coroner  had  authoiity  to  hear  and  deteysM^ 
felonies  \  while  that  was  the  case  bis  Court  was  analogous 
F&RAAKD.  ^  ijiQ  ordinary  Courts  of  law ;  but  he  was  deprived^  of  that 
authority  by  Magna  Charta,  c.  17.]  He  has  stiU.  auiborky 
to  inquire  of  the  death  of  man;  that  inquiry  does  nat  wo^ 
oessarily  lead  to  the  accusation  of  any  individual,  b«il  is 
often  coQckiaivey  as  that  the  deceased  was  felo  de  9e,,%r 
died  by  the  visitatiou  of  God,  &c. ;  and  the  jpoasibiUly.thals 
it  nay  lead  to  sucb  an  accusation  is  not  sufficient  gpowdi 
tor  making'  such  an  inquiry,  which  from  its  very  nature 
ought  to  be  public.  The  trial  of  an  action  for  sla^desj^ 
where  words  imputing  felony  are  justified^  may  lead  to  the 
accusation  of  the  plahvtiffi  for  he  may  be  tried  f^  the 
felouy  on. the  finding  of  the  jury;  y^t  noi  lawyer  can  coatead 
that  the  trial  of  the  action  should  therefore  be  secret.  Th^ 
statute  of  Marlbridge  (a)  in  express  words  declaresy  that  a< 
inquesls  for  the  dealli  of  roaa^  all  persoos  being  (w^ve 
years  of  age  ought  to  appear ;  nor  caa  it  be  maintained  witb 
reason,  as  has  beeu  contended  on.  the  odier  side,  that  this 
which  imposes  the  obligation  of  attending  inquests,,  does 
not  also  confer  die  right  tia  attend  them.  The  former  part 
of  that  chapter  remedied  the  grievance  which  had  been  pre»» 
viously  felt  of  amercements  imposed  upon  townships,  be^ 
canse  all  piersoos  of  the  age  of  tweWe  years  did  not  uttend 
the  coroner's  inquest  on  91U  occasions,  and  provided  that 
there  should  be  no  amercement  if  a  sufficient  munbei;  at* 
tended  to  take  the  inquest;  but  it  excepts  out  of  that  provi- 
sion inquests  for  the  death  of  man,  and  there  is  nothing,  ei- 
ther in  the  statute  or  the  commentary,  indicating  that  it  was 
intended  to  apply  to  such  persons  only  as  should  be  8tin»- 
moned  by  the  coroner.  That  statute  has  never  been  repealed. 
In  Sir  Thomas  Smith*s  History  of  the  CammomoeaUh  it  is 
said  (b),  "  The  impannelling  of  this  (the  coroner's)  inquest 
and  the  view  of  the  body,  is  commonly  in  the  street^  in  an 
open  pl^ce,  and  itt  corona  populi;"  and  in  an  anonymous 
(a)  52  Hen.  3,  c.  25.  (6)  Psgc  96. 
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reported  hy'Fueemifi {a)y Hfhete,  Ihe  C<Hwt held  Ibalj  m 
Jm|ai»kiDn  o{  felo  dt  se  waa  taveimfiU^  Lord  //o&s  difr 
UDguiahed  il  fiKom  a  fugam  fecUf  obaer^ing,  diat ''  all  ibc 
|HirCi«8  that  were  preseiU  at  the  death  o£  the  party  ace  bound 
t9  attend  the  coroner's  inquest,  and  their  not  appeanng 
there  ie  a  flying  in  Uw»  and  cannot  be  oonlradicted."  Se^ 
condly,  the  public  have  nuuiy  lighta  ceanected  with  cnra^ 
nm'  inqueslSy  which  oittst  be  defeated  if  they  are  not 
allowed  to  be  pfesent..  Lord  Hale,  after  stating  the  aigu* 
ment  on  both  sides.  sayfi(6X  **  T^^^  coroner's  inquest  oughl 
i»  all  cases  to  heav  ibe  evidence  upoa  o»ik,  aa  well  that 
wbicb  maketh  Cor  as  thai  whicb  maketh  against  the  pair 
scner 9  and  the  whole  evideakce.  ough(  to  be  letjunied  with 
the  inqjaisition).''  and  Barcle$'9  cuJie(c)  and  R$x  m.  'Scar^(dH 
aaa  anthoritiea  ta  the  same  effect.  Now  if  a  person  ha« 
not  a  right  to  b<^  present*  he  cannot  know  whetbev  enir 
dense  tending  to  criminate  him  has  been  given  or  not^ 
and  eaiMioty  in  ca^e  it  has,  be  prepared  to  adduce  evidence 
in  answer,  ll  waa  admitted  in  the  aigumeat  of  Cox  v, 
CoUridge(fi\  that  a  party  has  a  right  to  attend  by  cquih 
sei  befpre  die  coroner's  inquest;  d  fortiori,  therefore^  be 
has  a  right  to  attend  in  his  own  person*  A  party  haa 
a  right  to  move  to  let  aaide  an  inquisitioa  fov  irregum 
ktfity,  Be9  v.  Hetk€r$aU{f\  where  the  Court  8aid»  thai 
^  upott  affidavit  that  d^  jury  did  not  go  according  to  Ae 
evidasce^  or  of  any  indirect  proceedings  of  the  cpfoner^ 
tbey  would  grant  a  vmU^s  inqnirendum;*^  but  if  the  party,  ia 
not  present  he  cannot  know  whether  any  irregufairity  has 
aeeurred  or  not.  It  is  said  that  the  proceedings  are  prer 
Isminery,  and  that  therefore  they  should  be  private.  It 
must  be  admitted  that  to  a  certain  extent  they  are  prelimip 
nary  and  €x  parte,  and  that  to  a  certain  extent  the  finding  is 
traversaUe;  bi&t  it  does  not  necessarily  follow  that  tlie.  in- 
qoiry  should  be  private.    It  partakes  of  the  nature  of  an 
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(a)  Freeman,  419. 

(6)  S  Hale,  P.  C.  62. 

(c)  2  Sid.  90 ;  %  Hste,  P,  C.  60. 
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inqwest  of  office,  at  wbiefa  aU  the  public  b««e  a  rigbt  tadb^e 
present.    That  right  was  secured  by  the  statute^  ofesitheib- 
V.  torSy  which  were  declaratory  of  the  commoii  law.  I  Id>  Jbur. 

V.  Bickley{a)t  it  was  held,  that  the  witnesses  might  be  erosir 
esainiuedi  and  adverse  testimony  adduced,  by  thepau^ 
interested  in  the  property  which  was  the  subject  of  iAfMHi^fr 
although  the  fiuding  was  traversable;  and  ia&x  v.  HHr 
linghall(b)f  Lord  Mansfield  assimilated  doronerd'  inquests 
to  other  inquests  of  entitling.    The  proceedings  beforeca? 
coroner  are  very  different  from  the  proceedings  befoiirtftf 
grand  jury.    There,  a  particular  individual  is  in  Ibe  fiwti 
instance  accused  of  a  crime;  here,  no  individual  is  accused 
ia  the  first  instance ;  that  is  a  proceeding  for  aecusaMD; 
this  is  a  proceeding  for  information  only.    Tbe  oathtdoeft' 
by  the  jurors  is  very  different:  those  of  the  grand  jury  are 
sworn  to  keep  their  counsel  secret;  at  the  coroner's  inquest 
the  Court  is  opened  by  proclamation,  and  the  oath  does 
not  require  secrecy.     Before  the  grand  jury  the  party  ae« 
cused  cannot  produce  witnesses;  the  coroner  is  bound  td 
hear  all  the  evidence  on  both  sides.    The  depositions  nude 
b^re  the  grand  jury  are  not  evidence  against  the  prisoner 
in  case  of  the  death  of  the  witnesses;  those  made  befofe 
the  coroner  are,  upon  the  very  ground  that  the  party  affected 
by  them  has  a  right  to  be  present  and  cross-examine,  the 
witnesses.    Thirdly,  there  are  express  dicta  of  judges  ill 
modem  times,  that  the  coroner's  inquest  is  a  proceeding  to 
wl^ich  all  persons  have  a  right  of  access.    In  Scott  v.  Shear* 
fnan{c),  Blackstone,  J.  speaking  of  a  presentment  offugam 
fecit  by  the  coroner's,  jury,  says,  **  the  reason  given  in  some 
books  why  this  inquest  is  not  traversable,  like  other  inquests* 
of  office*  is,  because  of  the  notoriety  of  the  coroner's  in* 
quest  super  visum  corporis,  at  which  the  inhabitants  of  aii 
the  neighbouring  villages  are  bound  to  attend,  and  so  tbe 
finding  of  the  flight  is  but  in  effect  recording  (he  absence 
of  the  party."     In  Rex  v.  Killitighall  {d\  Lord  Mansfield 

(a)  3  Pi  ice,  454.  (c)  3  H.  Bla.  981. 

(6)  I  Burr.  17.  (d)  1  Burr.  17. 
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Hkeiid  'tbe  coroner's  kiquest  to  other  inquests  of  dSct, 
wbi^h  are  open  by  express  sftttntes.  And  in  Rex  v.'  Eri$-* 
well(a)f  Lord  Kenton  espriessly  says^  that  **  the  examinatioi^ 
before  the  coroner  is  a  transaction  of  notoriety,  to  which 
every  one  has  a  right  of  access."  It  has  been  said  that  the 
phdntiff  bad  no  right  to  be  present,  because  if  he  had  that 
right,  he  would  also  have  a  right  to  publish  the  proceed- 
ings, and  Rex  v.  Fisher {b)  and  Rex  v.  Fleet  {c)  were  cited* 
But  those  cases  only  shew  that  &  person  cannot  justify  a 
publication  on  the  ground  of  its  being  a  statement  of  the 
proceedings  before  a  coroner,  provided  it  would  be  other* 
\iiMe  illegal,  as  where  the  matter  published  is  of  a  libellous 
or  indecent  nature.  Other  cases  to  the  same  effect  might 
be  ^ked,  as  Rex  v.  Lee{d)  and  Rex  v.  Carlisle  (e),  but  none 
of  thetn  touch  the  present  case ;  they  merely  shew  that  it  ia 
not  lawful  to  publish  even  a  correct  account  of  the  pro* 
ceedings  of  any  Court  of  justice,  if  such  account  contains 
matter  of  a  libellous,  blasphemous,  or  indecent  nature* 
Besides,  in  arguing  the  general  question  here,  it  cannot  be 
assumed  that  the  plaintiff  was  present  at  the  inquest  for 
the  purpose  or  with  the  intention  of  publishing  the  pro-^ 
ceedings.  Lastly,  it  is  said  that  the  coroner,  as  judge  of 
his  Court,  has  a  right  to  exclude  all  persons  whose  pre*= 
sence  he  may  deem  likely  to  interfere  with  the  due  adminis-* 
tration  of  justice.  It  is  not  necessary  to  inquire  whether 
the  coroner  possesses  such  a  discretionary  power  or  not,  be- 
cause the  pleadings  do  not  raise  that  question ;  the  defendant 
has  not  aVenred  that  any  such  occasion  existed  for  excluding 
the  plaintiff:  he  claims  by  his  pleas,*  not  a  discretionary 
power  of  excluding  persons  whom  it  would  be  inconvenient 
should  remain,  but  an  arbitrary,  absolute,  uncontrollaUe 
right  to  exclude  any  person  at  his  own  will  and  pleasure, 
and  that  right,  at  least,  the  law  does  not  give  him. 


\.  -. 


Cur.  adv,  vult. 


(a)  3  T.  R.  70r. 
(6)  8  Camp.  563. 
(£)  1  B.&A.  &79. 


id)  5  £sp.  123. 
(e)  3  B.  &  A.  16r. 
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IW.  h^isd  Tbnterden  no^ve  deiiver€4  .^adgioieiit,  and  a&ev 

^"^^"^^      sUtiiig  the  substance  of  the  pleadiogs,.  proceeded  thus  :*— 
^  UpoB  tbia  stale  of  the  record^  it  does  not  appear  that  the 

FE&BiAj«D4  p^iBtiff  bad  any  interest  in  the  matter  of  the  inquest  which 
the  coroner  waa  about  to  take,  or  any  information  to  oSm 
which  might  further  the  objects  of  the  inquiry,  if  any 
thing^  of  this  kind  exisited  it  ought  to  have  been  shewn  on 
the  part  oC  the  plaintiff^  and  not  being  shewn»  it  must  be 
taken  not  t»  have  existed.  I  would  notj  howevei,  be  under* 
stood  to  intiuiatey  that  if  any  such  matter  had  appeased  our 
judgmeaH  wouM  have  been  different  But  the  general 
question  ajrising  upon  this  record,  is  only  whether  a  person^ 
in  the  absence  of  such  matterS|  can  maintain  aui  actioO'  o£ 
tcespass  against  the  coroner  for  causing  him  to  be  pu4i  out^ 
ot  the  wHtm  after  his  refusal  to  depart.  We  ase  aUf  #£ 
Qpioioathat  he  cannot;  and  this  being  our  opinicA  cm  lh» 
gsneral  question^  it  is  not  necessary  to  notice  the  particular 
points  that  were  suggested  in  the  argunaent  at  the  bar. 
The  Court  of  the  coroner  is  a  Court  of  record^  of  whick  tin 
GOioner  is  the  jucigo;  and  it  is  a  general  rule,  of  veny  greal 
antiquity,  that  no  action  will  lie  agaiast  a  judge  of  record 
for  any  matter  done  by  him  in  the  eaevcise  of  his  judicial 
functions ;  f%>yd  v.  Barker  (a).  Pooh  v.  Gtaj^ne  (fr>.  Dr. 
Groenveldi  v.  Dr.  Burwell  and  other&(c)^  Hammond  ▼« 
How€U{d\  I  shall  mention  the  particulars  of  tbc^  case 
last  cited  only.  Hammond  and  other  jurymen  had  been* 
fined  and  imprisoned  by  the  Court  at  the  Old  Bailey,  for 
acquitting  certain  persons  of  a  riot,  whom  the  evidence- 
shewed  to  he  guilty.  This  waa  certainly  a  very  strong 
exercise  of  authority,  calculated  to  excite,  and  in  fact  €tk^ 
<^tingi  great  public  interest.  It  was  determined  by  the 
Court  of  CommM  Pkas^  on  a  writ  of  habeas  corpus  that 
the  fine  and  imprisonment  were  contrary  to  law,  and  ikim 
parties  were  discharged  out  of  custody.  After  this,  Harn^ 
mond  brought  an  action  of  trespass  against  the  Recorder  of 

(a)  19  Co.  24.  (c)  ]  Ld.  Ray iq,  454. 

(6)  Lul#.  9S5, 1560.  (rf)  1  Mod.  184;  %  Mo4. 218, 
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Jjmd»ny  one  of  the  judges  in  tbe  commission,,  for  tUt  i«i<-        IM?. 

prisonmeyt.    Tbe  defendant,  bv  bis  plea»  sbewed  the  pro-     ^^^^"^^^^^ 
..         .    ^         ,  ■    •  .  ...         Carjiett 

ceedings  before  tne   commisaicmers^  aad  averred  that  the  %k 

jury  bad  pronounced  an  acituittal  against  plain  evidence,.    ^^^"^*^' 

a»dt  tbe  direction  of  the  Couit  in  mattar  of  law«    The 

pkaatiff  tcaferaed  the  finding  against  evidence,  and  upon 

tbitse  pleadings  it  was  held|  that  the  action  did  not  lici  h«-» 

ewiee  the  defendant  was  a  jndge  of  record.    Tbis  freedom 

fiomi  action  aad  question  at  tbe  suit  of  an  individual  is  givqft 

by  the  law  to  the  judges,  not  so  much  for  tbeir  own  sake  aa 

f^r  tbe  sake  of  the  puUic  and  for  the  advancement  of 

juatiee>  that  being  free  from  actiooa  they  may  be  free  ia 

thought  and  independent  in  judgoieiitj  a&  all  who  are  to 

admittiatef  justice  ought  to  be.    Aad  it  is  not  to  be  siq^- 

posed  beforehand,  that  those  who  are  selected  for  the  ad>> 

iMWatration  of  JMStice  will  make  an  ill  use  of  the  authority 

veMd  IB  them^    Even  inferior  justicea^  and  those  not  of 

racord^  cannot  be  called  in  question  for  an  error  of  judgr 

iQCttl,  so  fofig  as  they  act  within  the  bouada  of  their  juris* 

dktion*     In  the  imperfection  of  human  nature^  it  is  better 

even  that  an  individual  should  occasionally  suffer  a  wrongs 

than  that  the  general  course  of  justice  should  be  impeded 

aad  fettered  by  constant  and  perpetual  restraints  and  appre* 

hensiona  on  the  part  of  those  who  are  to  adminiater  it. 

Corruption  ia  quite  another  matter;  so  also  are  neglect  of 

duty  and  misconduct  in  it*    For  these,  I  trust,  there  is  and 

always  will  be  some  due  course  of  punishment  by  public 

prosecution.    To  come,  however,  to  the  particular  case  now 

before  the  Ckmrt.     It  is  argued,  on  the  part  of  the  plaintiff^ 

that  the  Court  of  the  coroner  ia  a  public  Court,  that  it  ia 

aad  ought  to  be  open  to  the  entrance  of  all  his  Majesty's 

subjects^  or  at  least  of  so  many  as  the  place  will  contain; 

and  it  is.  averred,  and  not  denied  on  the  record,  that  on  the> 

occasion  in  question  there  was  room  for  the  presence  of  tho 

plaintiff.    The  Court  waa  assembled  for  an  inquest  on  the 

view  of  tbe  body  of  a  person  then  lying  dead.    'Now*  it  is 

obvioua  that  such  an  inquiry  ought,  for  the  purposes  of 
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justice,  in  some  cases  to  be  cooducted  in  secrecy;  it  is  4 
f^reliminary  inquiry,  which  may  or  may  not  end  in  the  accu-^ 
sation  of  a  particular  individual ;  it  may  be  requisite  that  A 
suspected  person  should  not,  in  so  early  a  stage,  be  informed 
of  the  suspicion  that  may  be  entertained  against  him,  and' df 
the  evidence  on  which  it  is  founded,  lest  he  should  eludl^ 
justice  by  flight,  tampering  with  witnesses,  or  othen^ite. 
Another  matter,  as  that  of  deodand,'may 'be  bons^i]tfei/dH( 
to  the  inquiry;  but  nothing  that  is  done  wilPbd  conclintVik 
ut>on  the  person  to  be  afl^ected  by  it.     All  is  trav^fsaMliJ 
It' Was  adniitted  in  the  argument,  that'  s^cHecy  atid-^x^lbkrdk 
ihay'be  (Srbper  and  necessary  when  Charge  and  acbii§lid6tf 
begiti.     It  is  obvious  that  this  may  begin  as  soon  as  (US 
evidence  begins.     Cases  also  may  occur  in  which  privacy 
may  be  requisite  for  the  sake  of  decency;  others  in  whicU^tt 
nfiay  be  due  to  the  family  of  the  deceased.     Many  thitl^t 
must  be  disclosed  to  those  who  are  to  decide,  the  publitda^ 
tibn  whereof  to  the  world  at  large  may  be  pr6di]i'Ct!^e  "ilt 
niischief  without  any  possibility  of  good.     Who  theik'i^w 
dfecidc  whether  privacy   be    necessary  or   proper?'    WA 
answer,  the  coroner,  and  the  coroner  alone,  ih^tC'tUA  t%fi 
propriety  of  his  decision  cannot  be  questioned  ih'ad  atlSUkl^* 
Ih  flic  case  of  Hammond  v.  Howell,  before  ttiettHoned,"ffil^ 
plainfHF,  by  his  traverse,  attempted  to  put  in  issue  tdt'  t/tkf 
before  a  jury,  the  question  whether  the  verdict  was  or  Wtilf 
not  dgainst  evidence,  but  he  was  not  allowed  to  do  so^ 
And  if  the  reason  which  may  lead  the  coroner  or  judge  to 
think  privacy  necessary  cannot  be  tried,  it  need  not  bt 
alleged  or  shewn  in  pleading,  for  nothing  need  be  alleged 
that  is  not  traversable.     Further,  it  was  properly  asked  if. 
the  argument  for  the  defendant,  if  every  man  has  a  right  t6 
be  present  at  such  an  inquest  for  whose  presence  there  n 
room  in  the  place  where  it  is  holden,  why  has  he  not  a  ri'^St* 

;  Xb  be  t)re8bnt  at  rivery  part  of  fliat  place?  Aridlf  ^verV'nittf 
had  aright  to  cfaiise  his  station;*  and  to'deiSAt  fdfi-fami&i^ 
whether  there  be  space  to  contain  his  person^  It  is  ^eiVyiti- 

tpee  that  much  disorder  and   confusion  may  often  arise; 
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Eyeo  in^cas^s  wber^  absplute  privacy  may  not  be  required, 
tbe. exclusion  .of  particular  persons  may  .be  necessary  ojr 
proper.  Who  then,  is  to  decide  upon  this?  We  again 
answer^  the  coroner,  and  the  coroner  alone,  and  that  the 
ir^a^on  of  bis  decision  cannot  be  tried  in  an  action.  It  will 
b^j  in  many  cases,  impossible  that  a  proceeding  should  hiQ 
cppducted  with  due  orddr  and  solemnity,  and  with  the  effejct 
^fifit  justice  den^ands,  if  the  presiding  officer,  whether  he.bi^ 
judge,  coroner,  justice  or  sheriff,  have  not  the  control  ojf  the 
proceeding,  and  the  power  of  admission  or  exclusipn,  ac;- 
cording  to  |iis  owq  discretion.  It  is  not  to  be  expected  thfl 
mj,  person  will  act  at  the  peril  of  being  haicassed  by.  f^ 
quiltiplicity  of  actions,  and  of  having  his  reaaons  ao^  mofiv^ 
lyeiygbefl  am}  tried  by  juries  at  the  suit  of  individuals  who 
ipiay.,lfe  d^satisfied  with  his  conduct.  There  are  very  few 
wbo.will  not  prefer  rather  to  admit  disorder  and  confMsion, 
apd  fill  the  evil  consequences  that  may  follow  from  the  in- 
discriminate  admission  of  those  who  may  chuse  to  intrude, 
dian  to  place  themselves  in  a  situation  of  so  great  jeopardy. 
The  power  of  exclusion  is  necessary  to  the  due  administra* 
tjpn  of  justice.  There  is  nothing  to  shew  that  it  has  been 
abu^d  in  the  present  instance,  nor  are  we  aware  that  it  .hat 
b^n  abused  in  any  other.  For .  these  reasons  we  are  qf 
opinion  that  the  judgment  should  be  entered  for  Ihe-dcir 
(endant.  .  , 

Judgment  for  the  defendant. 


m 


18^7. 


BfiNNETT  V.  Apperley,  Clerk.  Mmdmf, 

This  was  a  mle  calling  upon  the  Bishop  of  Hereford  to  ^  '"itof  se- 

^bew.  cause  why  he  should  not  make  .a  return,  statmg  wha^  need  not  be 

he  had  levied  under  a  writ  of  levari  facias  in  this  cause*  an4  P"******'®^  ^' 
^'»  '^  ^  .  » .    v-»  fore  the  return- 

why  he  should  not  give  precedence  to  the  sequestration  day  of  the  writ 

iffiued  upon  that  writ  before  the  sequestration  issued  b^,  ciM^nwhich 

it  is  foanded, 
nor  need  a 
OQf^  of  it  hfi  aflinefl  o«^e  church  door. 


h\m  jn  a  cause  of  Devereifx  y.  Apperlejn 


Bemmett 

V. 
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189r.  The  aiMavits  disclMed  the  foUe^og  Ihcts"!— ^ti^'tfae 

15th  of  Jugutt,  \S26,  the  defendaBt  gave  the  plfRBtMTtt 
warrant  of  altoroey  to  confess  judgment  for  1400/.  and  ujK- 
Appbrlct.  ^ards.  On  the  17th  of  August  judgment  was  entered  up 
and  a  writ  of  fieri  facias  was  issued,  directed  to  the  eifaeriff 
of  Hereford,  returnable  on  Monday  next  after  the  morrow 
of  All  Souh.  The  sheriff  returned  ftuila  bona,  but  certified 
that  the  defendant  was  a  beneficed  clerk,  rector  of  the  rec- 
tory of  Stoke  Lacy,  and  vicar  of  the  vicarage  of  Oek 
ftitchard,  both  in  bis  bailiwicki  and  within  the  diocese  of 
the  Bishop  of  Hereford.  On  the  7th  of  N&vember,  1626; 
(he  plaintiff  sued  out  a  writ  of  levari fadat  de  bonis  eeckMs*' 
iim,  directed  to  the  Bishop  of  Hertford,  returnable  en 
Monday  next  after  eight  days  of  the  Purification.  Thi§ 
writ  was  ddiv^red  at  the  registry  office  of  the  bishop  on  iMe 
8di  of  N&vember,  for  the  purpose  of  having  sequestratiolls 
issued  immediately,  but  none  were  in  fa<5t  issued  until  t4le 
dSth  of  December f  when  they  were  issued,  directed -fO^tlte 
pkintiff's  attorney,  who,  on  the  7th  of  Januarj/,  \9VP, 
caused  them  to  be  read  in  the  parish  churches  of  tWe  f^Ctotfy 
and'  vicarage  before  mentioned,  and  at  the  church  dootrd^ 
and  on  the  same  day  caused  Copies  to  be  fixed  on  tbt 
church  doors.  On  the  dd  of  October,  1826,  the  defendant 
gave  a  wm-rant  of  attorney  to  Devereux  for  1400/.  upon 
which  judgment  was  entered  up  on  the  26th  of  the  samte 
motith,  and  a  writ  of  fieri  facias  was  issued,  directed  to  the 
sheriff  of  Hereford,  returnable  on  the  6th  of  November. 
That  writ  was  delivered  to  the  sheriff  on  the  5th  of  No* 
vember,  who,  on  that  day,  returned  nulla  bona,  and  certified 
that  the  defendant  was  a  beneficed  clerk,  &c.  On  the  Och 
of  November  a  writ  of  levari  facias  issued  at  the  suit  df 
Deveneux,  returnable  on  Wednesday  next  after  the  morrow 
of  Saint  Martin,  and  was  delivered  at  the  registry  office  kii 
the  Bishop  of  Hereford  on  the  7th  of  November.  At  Ih^ 
Mter  end  of  November  writs  of  sequestration  issuM  ^tth^ 
instance  of  Devereux,  directed  to  one  Evans,  who,  on  the 
dd  of  December,  caused  the  same  to  be  read  in  the  parish 
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cborohes  of  Sioke  Imo^  wad  Ock  Pntchard,  «id  «t  the  £^af. 
charcb  doors;  but  no  copies  were  fixed  on  the  church 
doors.  Evans^  uoder  these  sequestrations,  obtained  ^oa*  ""'*'^" 
session  of  the  profits  of  the  livings.  It  was  not  usual  m  ^^^■***» 
9he  diocese  of  Hereford  lo  pablkh  sequestrations  in  way 
oAer  waj  than  by  reading  diem  in  the  'ufanrch  and  at  the 
door.  The  warrant  of  attorney  given  to  De^oereux  was  not 
stamped  when  this  rule  was  obtained,  but  before  iunise  was 
abepwn  a  plrcrp^r  stamp  had  beein  put  'upon  it. 

Campbell  and  Holroyd  shewed  cause.  The  wartant  of 
attorney  being  now  properly  stamped^  the  rule  cannot  be 
saalained  upon  the  objection  originally  made  on  tbatground^ 
for  the  Court  will  not  inquire  when  the  stamp  was  affixed. 
Devereux's  writs  of  sequestration*  therefore,  founded  upon 
the  judgment  entered  up  on  that  warrant  of  attorney,  #re 
entitled  to  precedence,  inasmuch  as  the  publication  of  them 
»  the  mode  usual  in  the  diocese  of  Hereford  took  place 
before  the  issuing  of  the  writs  granted  to  the  plaintiff.  Th^ 
fact  of  that  publication  having  been  made  after  the  return 
day  of  the  writ  of  levari  facias^  presents  no  material  difficulty ; 
because  that  writ  is  a  continuing  execution*  and  the  bishop 
has  authority  to  act  under  it  until  it  has  been  actually  ve« 
tiHPUed,  or  the  debt  has  been  satisfied.  Marsh  v.  Fawcett(;fit), 
Legassicke  v.  The  Bishop  of  Exeter  (6).  ; 

f\M0tt9  contfA.  The  bishop,  to  whom  the  writ  of  levari 
fudasn  directed,  stands  precisely  in  the  same  situation  n^ 
the  sheriff*  when  he  is  called  upon  to  execute  the  ordinary 
writ  of  fieri  facias.  Each  derives  his  authority  solely  from 
the  writ  which  he  is  to  execute*  and  the  bishop  by  his  writ 
0f  sequestration  empowers  the  sequestrator  to  seize  ilnd 
trice  the  profits  of  the  benfice*  just  «s  the  sheriff  by  his 
ti^rrwt  -empowers  his  officer  to  levy  under  ^feri facias* 
The  mode  of  executing  the  process  is,  in  the  case  of  the 

(tf)  2  H.  Bis.  582.  (b)  Cited  ibid. 


$7d  CASES  IN  THE  KINGS  BENCH, 

latr.        9heriff,  by  seizure^  and  in  the  case  of  the  biflM|>^  kg , 

BsNiTBTT     ^^^^'^^     Bu^  ^^^^  seizure  and  publication  moat  be  ouuie 

V.  before  the  return  day  of  the  writ.     In  Doe  v.  Bluck  (a)  il 

waa  held,  that  a  sequestration  did  not  take  effect  uotfl  aft  waa 

published ;  and  the  cases  cited  on  the  other  side  support 

the  same  position.    Those  cases*  indeed*  only  eatalilisbi» 

that  if  the  sequestration  is  published  before  the  writ  ia 

returnable*  the  execution  is  continuing  until  the  autluiritjr 

of  the  bishop  is  terminated  by  an  actual  return  made.    The 

psual  mode  of  publication  in  the  diocese  of  Hereford  camiol 

control  the  law  which  regulates  every  publication;   and 

the  law  requires  that  a  copy  of  the  writ  shall  be  fixfld  <Hi 

the  church  door.-    Burn's  Eccl.  Law,  tit.  Seque$trtUi9m ; 

TidePs  Practice,  IO6O,  6th  ed. 

Lord  Tentbrden,  C.  J. — 1  think  this  mlt  o^glit  Uk  h« 
discharged.  I  am  not  convinced  by  any  of  the 
that  publication  is  necessary  before  the  day  itpoa  \ 
levari  facias  is  returnable.  Doe  v.  Bluck  (a),  as  il  appeaia 
to  me*  only  decided  that*  until  publication^  the  digiil  of.A^ 
rector  to  hold  possession  and  to  take  .tha  pra£ta  -#f  •  tfcis 
benefice  was  not  determined*  and*  therefore*  that  he  Jnigbft 
maintaiB  an  action  of  ejectment  upon  a  demise  laid  of  • 
date  prior  to  publication.  But  the  learned  judge  who  tried 
that  cause  expressly  said*  that  after  publication^  the  lessor 
of  the  plaintiff  could  not  sue  out  a  writ  of  possession.  I 
an  also  of  opinion  that  the  mode  of  publication  adopted  io 
diis  case  was  sufficient ;  and  that  there  is  no  absolute  ne-r 
eessity*  though  it  may  be  convenient*  to  fix  a  copy  of  ike 
writ  on  the  church  door. 

BayleYi  J.— I  am  of  the  same  opinion.  The  proper^ 
is  bound  firom  the  time  when  the  sequestrator  is  ammnted* 
The  only  object  of  publication  is  to  determine*  in  caaa  of 

(o)  3  Campb.  447;  1  Cromp.  Prac.  359. 
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dispute^  to  whom  tlie  right  of  priority  belongs.    The  justice        .18A7. 
of  the  case  is  palpably  against  the  present  plaintiff. 


HoiROYD,  J.  and  Littlbdale,  J.  concurred. 

Rule  discharged. 


GENERAL  RULE  OF  COURT. 

Easter  Term,  8  Geo.  4,  1827. 

Whereas  some  doubts  have  arisen  in  practice  as  to  the 
number  of  defendants'  names  to  be  inserted  in  mesne  pro- 
iil  aetioos  by  bill: — It  is  hereby  ordered^  that  from  and 
the  last  day  of  this  present  term,  in  all  actions  by  bill« 
Ike  mesne  process  shall  contain  the  name  of  the  defendant, 
^'•r,  if  more  than  one,  of  all  the  defendants,)  in  that  action, 
Md  shiA  not  contain  the  name  or  names  of  the  defendant 
or  defendants  in  any  other  action. 

By  the  Covbt. 


Bmiiitt 
ApPBiLsr. 


VOL.  IX.  y  Y 
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J8«7. 
v^v^i^  ^fhe  KiN<5  r.  The  Iiihali>itants  of  Ridgewell  (a). 

A  j»perwiit-    Ry  an  order  of  two  justices  George  Aylen  and  his  wife 
of  an  agree-      ^^re  removed  from  Ridgeroell  to  Ashen^  bothaD  the  county 

roent  between   ^f  Essex.     On  appeal  the  sessions  quashed  the  order,  sub- 
father  and  son,  ,  .  z*^    ^  ,  .    ^  1     ^  ,. 
purporting  to    ject  to  the  opinion  of  this  Court  on  the  following  case : — 

nee  ^Hanid"  ^^  ^^®  ^"**'  ^^  ^**®  appeal  the  respondents  proposed  to 
with  a  stipula-  establish  a  derivative  settlement  for  the  pauper  George 
^^"  ^"^nt^Qf  Aylen,  from  his  father  JosepA  Aylen  the  younger,  by  proving 
the  premises  that  the  father  was  settled  by  estate  in  the  appellant  parish 
for  ever,  not     <^f  Ashen,  and  for  that  purpose  offered  in  evidence  an  instru- 

being  under      ment  which  had  been  originally  written  on  t^nstamped  paper, 

seal,  was  ^  *  ^ 

holden  to  ope-  but  which,    for  the   purposes   of  the   appeal,    hsid   been 

iMTCwient  Stamped  with  a  ftOs.  agreement  stamp,  and  a  fine  of  i/.  paid 
and  not  to  at  the  stamp-office  on  procuring  such  205.  stamp  to  be 
stamp.  ^  impressed  thereon.  The  instrument  was  in  the  following 
word6: — "  An  agreement  made  the  20th  day  of  February^ 
1805,  between  Joseph  Aylen,  of  Ridgetoell,  in  the  county  of 
'JSssejr;  blacksmith,  of  the  one  paft^'and  Joseph  Aylen  the 
younger,  of  the  same,  blacksmith,  df  the  other  part,  as 
follows : — The  said  Josepfi  Aylen  the  elder^  in  consideration 
of  the  neural  love  and  affection  which  he  has  and  bears  to 
his  son  Joseph  Aylen,  and  for  the  further  consideration  of 
the  sum  of  19/.  \Qs,  of  lawful  money  of  Great  Britain,  does 
fully,  clearly,  and  absolutely  remise,  release,  and  for  ever 
quit  claim  unto  his  son  Joseph  Aylen  the  full  and  peaceable 
possession  of,  in,  or  to  all  that  moiety  or  two  thirds  of  a 
tenement  or  cottage  situate  in  Ashen,  otherwise  E$s€,  toge- 
ther with  the  yards  and  premises  and  appurtenances  there- 
unto belonging,  to  holdalltSe  said  moiety  or  two  thirds  of 
the  aforesaid  messuage  or  tenement,  with  the  hereditaments 
and  appurtenances  to  the  same  belonging,  to  my  said  son 
Joseph  Aylen,  and  to  his'lieirs  and  assigns,  absolutely  and 
for  ever:  and  I  the  said  Joseph  Aylen  the  elder,  nor  my 
heirs,  nor  any  other  person  or  persons  for  me  or  them,  or 

(a)  This  and  the  following  cases      the  three  puisne  Judges  sitting  in 
irere  decided  after  the  term,  by      Banc,  as  on  former  occasions. 


The  Kiiro^ 
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in  «iy  or  their  naines,  or  in  the  right  or  stead  of  any  of  tear, 
them,  shall  or  will,  by  any  ways  or  means,  hereafter  faave^ 
claim,  challenge,  or  demand  any  estate,  right,  title,  or  inter- 
est, be  it  by  last  will  or  testament  or  otherwise,  of,  in,  or  Bii>oewkli«, 
to  the  said  premises,  or  any  part  or  parcel  thereof,  but 
from  all  and  every  action,  right,  estate,  title,  interest  or 
demmnd>  of,  in,  or  to  the  said  premises,  or  any  part  thereof, 
they  and  eveiy  of  them  shall  be  utterly  excluded  and  barre4 
for  ever."  The  execution  of  the  instrument  was  duly 
proved,  but  the  appellants'  counsel  objected  to  its  admis* 
sibility  in  evidence,  on  the  ground  that  it  had  not  a  proper 
stamp;  whereupon  the  Court  of  Quarter  Sessions  decided 
that  it  could  not  be  received  in  evidence,  and  on  that  ground 
quashed  the  order  of  removal,  subject  to  the  ofMnioa  of 
this  Court,  whether  it  was  admissible  in  evidence  for  the 
purpose  of  proving  a  derivative  settlement  for  the  pauper  in 
the  parish  of  Ashen. 

Knox  and  Mirehouse,  in  support  of  the  order  of  sessions, 
contended  that  the  instrument  in  question  was  an  instm- 
ment  of  conveyance,  and  therefore  required  a  stamp  of  30$» 
by  statute  44  Geo.  3,  c.  98,  the  stamp  act  then  in  operation. 
Whatever  might  be  the  form  of  the  instrument,  it  is  quit^ 
clear  that  it  was  intended  by  the  parties  that  it  should 
operate  as  an  absolute  conveyance,  and  not  as  an  executory 
agreement.  It  was  offered  in  evidence  at  the  trial  of  the 
appeal  as  an  absolute  conveyance,  to  support  a  settlement 
by  estate. 

Jesiopp  and  DowUng,  contrf^,  contended  that  this  paper 
writing  was  not  an  instrument  of  conveyance,  it  not  being 
under  seal.  The  intention  of  the  parties  had  nothing  to  do 
with  the  question.  The  paper  was  offered  in  evidence,  noit 
to  prove  title  by  conveyance,  but  to  e|[plain  under  what 
circumstances  the  pauper's  father  had  been  in  possession 
of  the  premises  in  Ashen*  All  that  was  contended  for  on 
the  part  of  the  respondents  was,  that  it  ought  to  have  bee|i 
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iBSri        receivecf  in  evidence,  whatever  its  legal  effect 'mi^bt  be  In 

J!^l7^'     determining  the  settlement. .       .  ..''», 

TheKiNc        .      ■  ^      . 

Riwjewell;  .  Bayley,  J.— The  objection  made  to  the  prodticftiin  of 
this  instrument  in  evidence  wsls,  that  it  had  only  an  a^e>- 
ment  stamp.'  Now  whether  an  agreement  stamp  was  ^iMP'* 
ficientornot^  must  depend  upon  the  legal  effect  'bftH^ 
instrument.  It  is  said,  that  if  it  had  borne  a  deed  dtamp,  or 
a  30s,  stamp,  impressed  upon  it,  that  Would  have^'be^n  {be 
right  stamp,  under  statute  44  Geo.  3,  c.  98,  which  requires 
that  every  deed  or  other  instrument  of  conveyance,  sixrreti* 
der,  lease,  release,  grant,  appointment,  confirmation,  assign* 
meht,  transfer,  covenant,  or  any  obligatory  instrument,  (ubt 
otherwise  charged  in  the  schedule,)  which  may  be  enrolled, 
^hall  have  a  305.  stamp.  Now  this  is  not  a  deed,  because 
it  is. not  under  seal.  It  is  not  a  conveyance,  because  it 
conveys  nothing  in  such  a  form  as  to  make  it  operate 'as  a 
conveyance  of  land.  There  cannot  be  a  conveyance  'bf 
property  of  this  description  without  a  deed.'  It  i^  riot, 
therefore,  a  release,  grant,  &c.  Then  the  only  question  I^, 
•whether  it  falls  under  the  other  words,  "  any  obtl^aibty 
instrument  not  otherwise  charged  in  the  schediile**?  lisHhis 
an  obligatory  instrument?  It  does  not  divest  the  falAfeV  tif 
bis  interest  in  any  portion  of  the  land  which  it  p i!iVpk>rts  to 
convey.  At  the  utmost  it  is  only  an  executory  iti^thiiKMi, 
and  operating  as  an  agreement  only.  It  is  an  ag^eemfent 
made  between  father  and  sou,  whereby,  in  considera^mi  fff 
natural  love  and  affection,  &c.,  the  father  does  fuU^,  cl^ily, 
and  absolutely  remise,  release,  and  for  ever  quit  claini^  unto 
his  son,  the  fiill  and  peaceable  possession  of  the  preitiises. 
Does  the  instrument  operate  in  that  way?  Clealify  iH  dcfe^ 
not,  because,  not  being  under  seal,  it  cafn^ot  operllte  'to  a 
remise,  release,  or  quitting  cliiim-  It  c^n  only  6peVaf^'a^ 
^n  agreement  on  the  part  of  the  father  tbdt  he  Wiltl^j^ar 
to  disturb  the  ^on  in  the  enjoyment  of  the  premii^;  ^Fh^n 
the  instrument  goes  on,  ''  to  hold  to  the  son  andbii^^* 
'and  assigns  absolutely  and  f6r  ever,  and  the  father  ikh^  ifiH 
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b^>.hor  toy  other  person^  &c,j  shall  or  yit\\\^  by  my,  ways 
•or.means,  thereafter  have,  claim,  challenge,  or  demand^apy  TbT^^ 
estate,  rightj  title,  or  interest,  be  it  by  last  will  or  t^stameQt  _  v. 
jor. otherwise,  to  the  premises,  but  from  all  and  every  action,, 
^ghf».e9tate»  title,  interest,  or  demand,  of,  in,  or  to  the  pre-^ 
^,se$,  they  and  every  of  them  shall  be  utterly  exclude^  andt 
bfyred  for  ev^r."  .  Now  this  is  only,  binding  to  the  extent 
of  ^^  aipre^ment  on  the  part  of  the  father,  but  it  dpes  npl; 
t^nsfctr  any  right  of  property  to  the  son^  Operatii^,  th^r^-: 
fore^  Jbj  w^y,  of  an  agreement  only,  and.  having  an  ,agreeinefi$ 
§t%mp.  uppn  it,  I  think  it  should  have  been  received  in  eyi-» 
4e|^.ce  valeqd^qu^fitum.  Very  likely,  however,  it  would  p^t^ 
A4v^nqe  the  ca^se  of  the  respondents  materially,  if  it  be.only; 
fJQ  .agi;ej?ti\ent  fkud  not  a  conveytince.  The  c^se  must,  how*^. 
liVf^,  go  l^ack  to  the  sessions  to  be  reheard,  ^  ,. ; 

n   '- .  ,    .        '• 

,  ^PoJU&oYD,  J. — I  am  of  the  same  opinion.  .  Assuminj; 
tha^  l^s  instrument  could  operate  in  point  of  law  as  a 
f^)fa^,tindepj9ndently  of  other  circumstances,  as  it  would 
if  .;^t,  wqre  by  deed,  still  it  would  require  a  release  stignj)^ 
]l:)^t  wbep  it  depends  on  o^her  circumstances  whether  i% 
,9Ppld  operate  as  a  release  or  not,  it  does  not  require  a 
.re^9^e  stamp.  .  Supposing  that  this  could  be  considered  as 
1^  l^a^^  in  .writing,  not  under  seal,  still  if  it  operates  as  a 
)f;^9|9,i(  oiight  to  have  been  impressed  with  a  lease  stamp. 
.Pfpibably  the  parties  themselves  thought  this  instrument 
r.w^^ld  operate  as  a  conveyance,  but  we  cannot  look  to  their 
ipt^cft,  if  it  cannot  be  carried  into  operation  by  force  of  the 
Wiltruipent  itself.  This  instrument  could  not  operate  as  a 
release. of  any  interest  in  land  without  being  under  seal. 
.4t|tl|e  tttmoat  it  is  only  an  agreeinent,  being  foiinded  on 
yj4ua}^I^,i;an0ideration  that  the  father  would  not  molest  the 
,|<Hi,.ii^  itbeepjoyment  of  the  premises.  The  instrument 
'(9Pf^^  nQ  legal  estate  or  interest  in  land,  and  as  it  ppe-^ 
I^Mspi^.as  s|n  agreement*  i^iid,  fis  it  has  an  agf^^nneut 
tUMBiRitf  JhjinkAt  9i\^k^  to  have  been  receive^  in  evidence. 
(What  effect  it  wil).^baye  on  the^seUlement  U  another  jtnatt^f  r. 
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LiTTLBDALE^  J. — We  must  look  to  tbe  legal  effect  of 
the  instrument,  and  not  to  the  intention  of  the  parties  exe-' 
xfi  euting  It.     1  his  instrument  does  not  convey  an  mterest  w 

BhDoiBWELL.  j^uj^  j^  professes  to  be  merely  an  agreement  not  to  dis- 
turb the  party  in  possession.  In  that  point  of  view,  pro» 
baUy,  the  instrument  would  not  require  any  «tamp  at  all^ 
even  as  an  agreement.  At  all  events,  as  it  has  an  agree* 
ilient  stamp,  and  not  being  a  conveyance,  it  was  admissible 
in  'evidence.  There  might  be  grounds  for  going  into  a 
Court  of  Equity,  for  that  Court  to  consider  whether  the 
agreement  was  not  sufficient  to  decree  a  conveyance.  Aa 
an  agreement  it  certainly  was  admissible  on  the  trial  of  this 
appeal,  whatever  effect  it  might  have  on  the  question  of 
settlement  or  no  settlement.  Whether  the  party  being  let 
into  possession  and  enjoying  Hie  estate,  pursuant  to  the- 
agreement,  would  gain  him  a  settlement,  we  are  not  called 
Opon  to  determine. 

Bayley,  J. — Although  this  instrument  conveys  nothing,- 
yet  with  actual  occupation  I  am  inclined  to  think  a  settle- 
ment would  be  thereby  gained. 

Order  of  Sessions  quashed,  and  the  appeal 
directed  to  be  reheard  (a). 

(a)  At  the  rehearmg  of  tbe  ap-  settlement  was  determined  oo  an- 
peal  at  the  following  sessions  the      other  ground. 


The  King  i;.  The  Inhabitants  of  Great  Yariiouth. 

Where  an  or-  J3  Y  an  order  of  two  justices,  H.  Lenny ^  his  wife  and  three 

was  made  by  children,  were  removed  from  the  parish  of  Woodbridge,  in 

one  of  wh^  the  county  of  Sufolk,  to  the  parish  of  Greai  Yarmouih,  in 

appeared  by  the  county  of  Norfolk.    On  appeal,  the  sessions  confirmed 

wile  of  the^  the  order  of  removal,  subject  to  the  opinion  of  this  Courts 

churchwar-  whether  the  order  of  removal  was  or  wasnot  bad,  on  ^e 

thecomp/^nt:  ground  that  George  Thomas,  Esq.  one  of  the  justices  who 

—Held  ill. 
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aigiied  the  order,  was,  at  the.Ume  when  the  order  waa  made,, 
one  of  the  chorchwardens  of  the  parish  of  Woodbridge. 

JB.  AndretDS  and  Prendergast,  in  support  of  tlie  order  of 
sessions,  admitted  that  Mr.  Thomas,  the  magistrate>  was  a. 
rated  inhabitant  as  well  as  a  churchwarden  of  Woodbridge, 
bnt  contended  that  the  order  of  removal  was  nol  bad  on 
that  account.  Certainly  if  this  point  had  been  argued 
before  the  passing  of  the  statute  l6  Geo.  2,  c.  18*  the  case 
of  Great  Chart  v.  KenningtonXa)  would  be  an  authority i 
against  the  validity  of  the  order;  but  the  statute  alluded  to 
was  passed  for  the  eiq)ress  purpose  of  remedying  the  incon-^ 
venience  resulting  from  that  decision.  By  that  statute, 
justices  for  any  county,  city,  borough,  or  town  corporate, 
within  their  jurisdiction,  are  enabled  to  do  all  acts  apper* 
taining  to  their  office  as  justices,  so  far  as  the  same  relates 
to  the  laws  for  the  relief,  maintenance,  and  settlement  of 
poor  persons,  and  notwithstanding  such  justices  are  rated 
to  or  chargeable  with  the  taxes,  levies,  or  rates  within' the 
parish,  township,  or  place  a£fected  by  such  acts.  Wbere^; 
indeed,  the  justice  is  called  upon  to  exercise  an  app^Uanl* 
jurisdiction, he  is  disqualified  from  acting:  and  by  the  ^ame 
act  it  is  enacted,  '^  that  no  justice  shall  act  in  the  determi* 
nation  of  any  appeal  to  the  quarter  sessions  from  any  order 
relating  to  such  parish,  township,  or  place  where  such 
justice  is  charged,  taxed,  or  chargeable.''  Now  it  must  be 
contended  on  the  other  side,  that  a  justice,  who  happens  to* 
have  the  whole  property  in  the  parish,  can  make  no  order 
to  relieve  himself  from  improper  burthens,  because  he  is  a 
churchwarden.  The  only  ground  upon  which  this  magis* 
trate  could  be  disqualified  would  be  on  the  ground  of 
interest;  but  a  churchwarden  can  have  no  interest  in  the 
removal  of  a  pauper,  except  as  a  ratdd  inhabitant ;  and  the 
statute  expressly  removes  all  objection  to  him  on  that- 
ground,  if  he  happens  to  be  a  removing  justice.  This  is 
not  like  the  case  of  a  justice  sitting  to  investigate  his  own 

(fl)  Burr.  S.C.  194. 
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1887.        accounts  as  churchwarden.    A  churchwarden  has  nothing 

^nTji     '    ^^  ^^  i^  ^^^  removal  of  a  pauper,  but  to  lay  an  infonnalion- 
V.  and  complaint  before  the  magistrates ;  the  complaint  and 

YABJfouTH  iofformation  are  not  taken  on  oath,  and  the  order  of  femoval 
is  not  conclusive,  but  may  be  appealed  against  on  the 
merits.  But  it  does  not  necessarily  follow  that  Mr*  Thomtu. 
in  this  case  heard  the  complaint^  although  henayrhaM^ 
subsequently  signed  the  order;  for  one  set  of  juslioes-  may 
have  heard  the  complaint  and  another  may  have  aigneik  iho' 
order,  which  would  not  be  irregular.  Rex  y,We$iw0od(a)^ 
Rtjp  y.  Stanstead{b).  Churchwardens  are  tHsinfctfresled; 
public  officers,  and  they  are  bound  to  take  care  *of  th^^ 
interests  of  the  inhabitants;  and  as- they  are  in  no  wayfM^ 
soiialTy  interested  in  the  result  of  a  removal,  there  is  lio*, 
gmund  for  contending  that  the  justice  is  disqualified' froto 
signing  the  order,  although  he  happens  to  be  a  ehurch* 
wurden.  ".  ' «  ^ 

I    W  ...    .J 

T.  Andrews  and  Blunt,  contrtl.  On  the  face'  of  it  die 
order  of  removal  involves  an  absurdity  quite  iiiConsistcAit 
with  law,  for  the  complaint  purports  to  be  made  by  one  4if 
the  (churchwardens  to  himself.  Now  it  never  c^uld  be  io' 
the  contemplation  of  the  statute  referred  to  that  an  oirder 
of  removal  should  be  made  by  the  person  acting  as  church** 
warden.  The  characters  of  justice  and  of  churchwardi^n: 
are  quite  incompatible.  But  it  is  said,  on  the  other  side, 
that  the  churchwardens  had  no  interest  in  the  event ;  but 
that  is  not  so,  for,  in  the  event  of  an  appeal^  they  may  tie' 
liable  to  costs.  Again,  they  may  be  liable  personally  for 
removing  a  pauper  maliciously  or  even  improvidentiy;  atid 
it  is  doubtful  whether  they  could  call  upon  the  parish  to 
reimburte  them  for  the  consequences  of  such  a  prbceeding;. 
In  Rex  v.Gudderidge  (c)  it  was  held,  that  a  justice  of  tb^r 
peace,  who  is  A'  rated  inhabitant  of  a  parish^  cannot- voter  at 
the  setoions,  either  uponthe  determination  of  an  appeal 

' (fl) 'l  Stra.  73.  (r)  Ante,  vol.  viii.  217;  5  B.  &'C.  459. 

Xb)  2$alk.  488.      '  :    .  •'  '  f    • 
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agaioat  the  aocottnto  of  die  overseera  of  his  parish*  or  upon.  i897. 
the  propriety  of  granting  a  cafie  for  the  opinion  of  the  Kiiq^'s 
Bench  V  and  the  Court  there  said,  that  they  thought  it  the 
safer  course  to  hold  that  magistrates  should  not  interfere  in 
caaes  where  they  were  at  all  interested.  The  most  remote, 
interest  ought  to  be  a  ground  of  objection  in  cases  of  this 
mturef  even  for  the  sake  of  appearances.  If  the  objection; 
now  made  be  not  upheld,  it  will  involve  this  absurdity^ 
that  tite  removing  justices  may  be  both  churchwardens^  and 
then  a  pauper  may  be  removed  against  his  will  froma  parishi 
al  the  pleasure  of  two  individuals.  The  removing  justicea 
are  judges,  their  act  is  judicial,  and  may  be  appqiled^ 
agaittsta  So  that  here  is  a  person,  a  judge  in  hia  own 
auit,  determining  a  complaint  made  by  himself  to  .hiaMe|f»» 
wibich  is  contrary  to  the  principles  of  natural  Justicew.  JBy. 
law  a  pauper  is  only  to  be  removed  by  justices  lipoid  jthie. 
complaint  of  parish  officers.  The  concurrence  of  two>di^ 
tinct  classes  of  persons  is  essential  to  the  removal  of  the 
paufiar.  The  removal  of  a  poor  person  interforea  with  jiis: 
personal  liberty,  and  therefore  the  protection  of  that  liberty 
ought  not  to  be  narrowed,  by  allowing  the  office  of  magipT' 
tr3le  and  churchwarden  to  be  exercised  by  the  sanie.person^; 

Bay  LEY,  J. — If  this  case  turned  upon  the  qiiestipmof 
interest  only,  and  there  were.no  other  objection,  I.thi^^ 
that  the.  fact  of  this  magistrate  being  a  churchwarden  wouId> 
not  be  a  fatal  objection  to  the  order  of  removial.  By  the* 
stadule  l6  Geo,  2,  a  person  may  act  in  the  charactcsr  of* 
juatiee  although  he  is  a  rated  inhabitant  of  the  parish;  and^ 
1  do  not  see  that,  upon  the  question. pf  interest,  it  is  pp^r: 
«ble  tf^i  predicate  of  a  churchwarden  or  overseet  thiit.he 
ha»  any  intereat.iii  the  removal  of  a  pauper  except  'm  bU, 
character  of  rated  inhabitant.  He  may,  indeed,,  be  l^ble 
to  the  payment  of  costs,  if  he  Ske^  the  «ct  iriiprpp^rly;.  t^t 
tfaal^vss  that  it  is  against  his  interj^^t.99.|churchwAC49n  |p: 
do  an  act  which  may  bring  a  burthen  upon  himself,  for  by: 
so  doing  he  subjects  himself  to  a  responsibility  whic^  coiild 
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not  Otherwise  attach  to  him.     In  the  case  of  Rex  v.  Ber- 
Ihe  KiNa     ^^^^Jf  (^)  ^^  ^^^  decided  that  the  governors  of  the  poor 
v.  were  excluded  from  being  witnesses,  although  there  was  a 

Yaemodth.  clause  in  the  act  of  parliament  by  which  rated  inhabitants 
might  be  witnesses;  but  in  that  case  the  Court  thought, 
that  as  the  governors  were  made  liable  to  the  costs  of  an 
appeal  in  the  first  instance,  and  being  parties  to  the. 
appeal  were  in  that  respect  to  be  considered  as  interested, 
though  in  truth  only  trustees,  and  entitled  to  be  reimbursed 
oiit  of  the  parochial  fund,  they  did  not  come  within  the 
general  exception,  which  rendered  rated  inhabitants  eligible 
as  witnesses.  I  think,  however,  that  in  this  case  the  sup- 
posed interest  of  the  magistrate  forms  no  objection,  because 
he  has  no  interest  beyond  the  fact  of  his  being  a  rated 
inhabitant*  I  take  the  true  objection  to  be  this,  that  as 
this  gentleman  is  one  of  the  individuals  complaining,  he  is 
not  a  competent  person  to  hear  and  determine  his  own 
complaint,  I  cannot  consider  him  as  divested  of  the  cba<- 
mcter  of  churchwarden,  when  be  acts  as  a  magistrate.  The 
Qiagisterial  act  is  to  be  done  upon  the  complaint  of  the 
churchwardens  and  overseers..  The  order  of  removal  im« 
ports  on  the  face  of  it,  that  it  is  made  upon  the  complaint 
of  the  churchwardens  and  overseers.  By  the  statute  43 
EHz.  c.  2,  the  management  of  the  poor  is  committed  to  the 
churchwardens  and  overseers.  Why  then,  from  the  nature, 
df  the  thing,  the  complaint  must  be  made  by  the  church* 
wardens  and  overseers  to  the  justices.  Here  there  is  a 
complaint  made  by  churchwardens  and  overseers,  one  of 
whom  is  Mr.  Thomas,  and  he  is  one  of  the  persons  to  whom 
the  complaint  is  made.  It  appears  to  me,  therefore,  that 
he  has  been  acting  in  two  incompatible  characters,  and  that 
this  order  of  removal  cannot  be  supported. 


HoLROYD,  J. — I  think  likewise,  upon  the  ground  inti- 
mated by  my  brother  Bayley,  that,  as  this  order  was  made 
by  a  gentleman  acting  both  as  overseer  and  magistrate,  it 

(a)  3  East,  5. 
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CMinot  be  supported.  Previous  to  the  passing  of  the  1897. 
statute  16  Geo.  %,  c.  18»  magistrates,  by  reason  of  being 
rateable  to  the  relief  of  the  poor,  were  not  competent  to 
act  in  the  naiuDg  of  an  order  of  removal,  because  they 
were  virtually  parties  to  the  complaint  of  ohargeability^  but 
by  that  act  this  objection  has  been  removed.  In  this  case, 
however,  it  appears  to  me  that  the  churchwardens  are  not 
only  virtual  but  actual  parties  to  the  complaint  It  is  quite 
ipcompatible  and  inconsistent  that  a  party  should  sustain 
the  two  characters  of  complainant  and  the  person  to  vrfaom 
the  complaint  is  made,  he  being  a  party  to  the  cause,  whe- 
ther otherwise  interested  or  not.  The  justices  are  entitled 
to  examine  the  party  making  the  complaint,  and  determine 
upon  that  examination.  Now  how  could  this  gentleman 
hear  and  determine  his  own  complaint  i  It  appears  to  me 
to  be  quite  inconsistent  that  a  man  should  be  a  complainant 
and  judge  of  his  own  complaint,  although  he  may  not  have 
any  personal  interest  in  the  matter. 

.  LiTTLEDALE,  J. — I  am  of  the  same  opinion.  Although 
Ae  act  of  parliament  which  has  been  cited  enables  justices 
having  an  interest  in  the  removal  of  a  pauper,  by  reason  of 
their  being  rateable  in  the  parish,  to  act  in  the  removal, 
still  that  does  not  contemplate  cases  where  there  are  one 
set  of  persons  to  complain  and  another  to  adjudicate,  that 
is  to  say,  churchwardens  and  overseers  contradistinguished 
from  justices  who  are  to  hear  and  determine  a  complaint. 
It  never  contemplated  the  case  of  a  justice  being  an  over* 
seer,  and  hearing  and  determining  his  own  complaint. 

Order  of  Sessions  quashed* 
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^-^N'-^i^  The  King  v.  The  Inhabitants  of  Ramsgate. 

Under  6  GT^o.  B  Y  an  ofdef  of  two  justices,  Georgf  Stoeetnum,  Sarah  bis. 
dement  can  be  ^'^^  ?°^  ^'^^^'^  ^^^  children,  were  removed  from  the  parish 
acqnired  bj  qf  Ram^ate,  io'the  hie  of ^  TAanei,  in  the  county  of  KcRi^tx^ 
ment,  unless  tise- parish  of  5^  Lawrence,  in  the  Isle  of  Tkaneti  in  Ihe 
f^^ih^^tT  "^"f  ^™*  coUnty.  On  appeal,  the  sessions  quashed 'the  orderr 
one  whole  year  mtbject  to  the  opinion  of  this  Court  upon  the  foHownig 
at  the  least,  -ja«e-.*^ 
whatever  its      ^^^ ' 

amount,  is        .  In  the  month  of  April,  1825,  Sarah  Sweetman,  the  wife 

ac  ua  y  pai  .   ^j^^  pauper,  (the  pauper  himself  being  of  unsoimd  mind,) 

hired  of  Rdberi  Croft,  Esq.  a  house  in  the  parish  of  jSii, 

Lawrence^  for  one  year,  at  a  rent  of  15/.  peramnum,  payable 

quarterly, 

*  Tbe'pauper  and  his  family  occupied  the  house  ferlbft 
year,  and  the  patipbr's  wife  paid  the  sum  of€/;  l^s.-towanis 
the  rent*  Soon  after  the  expiration  of  the  year,  the  -lander 
lord  distrained  upon  the  pauper's  goods  for  the  rent  re- 
ilfaining  due,  and  received  undeirsuch  distress,  after  pnyment 
of  the  e^penbes  thereof,  the  sum  of  4/.  17s.  6d.,  making  tbe 
total  rent  rec^eived  amount  to  11/.  12s.  6<f. 
,'      .  .   '  '»* 

'  Bollandf  in  support  of  the  order  of  sessions.  The  pauper 
did  not  acquire  a  settlement  by  renting  a  tenement  in  the 
{Parish  of  St.  Lawrence,  because  the  whole  year's  rent  was 
not  paid.  Before  the  59  Geo,  S,  c:50,  the  coming  to  settle 
and  residing  forty  days  on  a  tenement  of  the  annuel  vahl^ 
of  lOA  conferred  a  settlement,  whether  the  rent  was  paid  or 
not.  That  statute  required,  amongst  other  things,  th«t  the 
rent'  should  be  paid  for  the  term  of  one  whole  year.  But 
that  statute  applied  only  to  settlements  by  renting  tene- 
ments, and  did  not  abrogate  the  old  law,  under  which  a  sH- 
tiement  might  be  acquired  by  paying  parochial  rate«'and 
taxes  in  respect  of  a  tenement  of  the  annual  value  of  10/^ ; 
so  that  it  conttuued  necessary  to  prove  the  valoe  6f  the 
tenement,  which  gave  rise  to  expensive   litigation.     To 


Ramsgate. 
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-remedy  this  evil|  the  6  Geo.4,c*S7,  which  took  eflfeet  from 
the  22d  of  June,  1825,  was  passed,  and  the  second  section  J^  t^ 
of  that  statute  enacts, ''  that  no  person  shall  acquire  a  set-  ^  •. 
4l€iDenl  in  any  parish,  &c.  by  reason  of  settling  upon,  renl- 
ii^/or  paying^  parochial  rates  for  any  tenement,  unless  such 
tenement  shall  consist  of  a  separate  and  distinct  dwelling- 
house  or  building,  or  of  land,  or  of  both,  boni  fide  rented 
hysuch  person  in  such  parish,  &c.,  at  and  for  the  sum  of 
10/.  a  year  at  the  least,  for  the  term  of  one  whole  year;  nor 
4inless  such  house  or  building,  or  land,  shall  be  occupied 
ronder.auch  yearly  hiring,  and  the  rent  for  the  same,  ta  the 
xOKumnt  ef  lOh  actually  paid,  for  the  term  of  one  whole 
year  at  the  least.''  Now,  the  concluding  words,  **  for  th^ 
term  of  one  whole  year  at  the  least,''  must  be  construed  as  api- 
plying  to  both  branches  of  the  sentence,  and  as  regulating, 
therefore^  the  payment  of  the  rent,  aa  well  as  the  boeupa- 
-tiott  of  the  tenement*  The  words  **  to  the  amount  of  10/.-' 
may  admit  of  an  argument  the  other  way;  but  their  tr^ 
import  seems  to  be  only,  that  the  yearly  rent  mi|st  be  10/^ 
at  the  least,  and  so  construed  they  leave  the  section  a  poM- 
tive  enactment,  that  the  rent  for  the  term  of  one  whole  yea#, 
whatever  its  amount  may  be,  shall  be  paid^  in  order  to  entitte 
the  occupier  to  a  settlement. 

*  P.  Pol/ock,  contri.  The  construction  contended  for  oh 
4he  other  side  would  make  a  dead  letter  of  the  most  im^ 
•portant  proviso  in^  the  present  statute,  6  Geo^  4,  c.  57. 
(The  forflMr  statute,  59  Geo,  3,  c.  50,  did  requi|-e  payment 
of  one  year's  entire  rent,  whatever  its  amount  might  be^ 
,  From. thence  followed  this  equally  absurd  and  unjust  conse*- 
^uence,  that  one  person  renting  premises  at  1000/.  a. year, 
and  paying  999'*  of  his  rent,  could  not  acquire  a  settlement^ 
while  another,  renting  a  tenement  at  only  10i[.  a  year,  and 
paying  that  10/.  rent,  did  acquire  a  settlement.  One  of  the 
objects  in  passing  the  present  act  of  parliament  was  ta 
remedy  this  evil.  It  is  well  known  that  such  was  the  intenr 
tion  of  the  legislature;  the  only  question  is  whether  they 
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19if .  have  adopted  words  clearly  expressive  of  tkeir  pitoilioii. 
Now  the  present  statute  repeals  the  former,  and  there  is  a 
"^"^^  marked  and  important  difference  in  the  lai^uage  of  the 
Bammatb.  ^^  ^  regards  the  payment  of  rent.  The  59  Geo.  S*  c.  M, 
required  that  tie  reni  should  be  actually  paid.  The  6  Gto. 
4,  c.  57,  requires  that  the  rent>  to  the  amount  of  10/.  shall 
be  actually  paid.  Those  are  words  of  limitation:;  they  are 
here  introduced  for  the  first  time;  those  who  so  introduced 
them  must  have  had  a  meaning  under  them;  and  what 
meaning  could  they  have^  except  that  the  payment  of  reot 
to  the  amount  of  10/.,  in  respect  of  one  year's  occupatioQ, 
diould  be  sufficient,  although  the  amount  of  the  rent  ror 
served  might  exceed  10/.  i  The  only  mode  of  giving  a  rear 
sonable  construction  to  this  enactment  seeAis  to  be,  to  read 
the  words  **  and  the  rent  for  the  same  to  the  amount  of 
10/.  actually  paid,"  as  if  they  were  in  a  parenthesis,  and 
then  the  construction  will  be,  that  in  order  to  acquire  a  set- 
tlement, although  the  tenement  must  be  occupied  for  a 
year,  the  payment  of  rent  to  the  amount  of  10/.  will  be  suf- 
ficient; which  will  be  the  more  reasonable,  because  thea 
the  acquiring  of  a  settlement  will  depend,  as  it  ought,  upon 
the  ability  of  the  party  to  pay  a  certain  limited  sum. 

Bay  LEY,  J. — It  is  very  desirable  in  all  cases  to  adhere 
lo  the  words  of  an  act  of  parliament,  giving  to  them  that 
meaning  which  they  naturally  bear  in  the  order  in  which 
they  are  placed.  The  statute  59  Geo.  3,  c.  dO,  enacts, 
''  that  no  person  shall  acquire  a  settlement  in  any  parish, 
&C.  by  reason  of  his  dwelling  for  forty  days  in  any  tenement 
rented  by  such  person,  unless  such  tenement  shall  consist 
of  a  house  or  building  within  such  parish,  &c.  being  a  sepi^ 
rate  and  distinct  dwelling-house  or  building,  or  of  land 
within  such  parish,  Su;.,  or  of  both,  bon&Jide  hired  by  such 
person,  at  and  for  the  sum  of  lOA  a  year  at  the  least,  for  the 
term  of  one  whole  year;  nor  unless  such  house  or  building 
ahali  be  held,  and  such  land  occupied,  and  the  rent  for  the 
tame  aciualfy  paidp  for  the  term  of  one  whole  year  at  the 
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J^Mty  by  Uie  person  hiriog  the  same."    That  statute,  there-        istr. 
ibre*  required  that  the  rent  (whatever  its  amount  Blight  be) 
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shoMld  be  paid  for  the  term  of  one  whole  year.    ButM  p, 

tbiit  statute  applied  only  to  settlements  which  mi{^t  be 
gained  by  reason  of  the  renting  of  a  tenement,  a  settlement 
migbt  still  be  gained  by  paying  parochial  rates  in  respeet  of 
a  tenement  of  the  annual  value  of  10/.  without  complying 
-with  the  requisites,  of  that  statute  ;  and  that  was  the  cause 
.of  much  litigation.  The  statute  6  Gm.4»c.  57*  was  passed 
,to  remedy  that  inconvenience;  and  it  recites,  that  the  set^ 
•tlement  of  the  poor  had  in  some  instances  been  made  to 
xkpend  upon  tbe  annual  value  of  tenements  which  they 
jnigbt  have  rested,  or  upon  the  annual  value  of  tenements 
in  virtue  of  which  they  had  paid  parochial  rates;  and  that 
•the  ascertaining  such  value  in  such  respective  cases  had 
l^jren  rise  to  very  expensive  litigation ;  and  that  doubts  had 
iieen  entertained  .whether  the  act  of  59  Geo.  3,  c.  50^  had 
been  effectual  for  tbe  purpose  of  altering  the  law  in  respeot 
aI  the  necessity  of  proving  the  annual  value  of  tenements 
W  rented.;  and  that  it  was  expedient  that  further  provision 
aiM>uId  be  made  relating  thereto."  It.  then  repeals  the 
former  statute,  and  enacts,  ^'  that  no  person  shall  acquire  a 
settlement  in  any  parish,  &c.,  by  reason  of  settling  upon^ 
•r.enting,  or  paying  parochial  rates  for  any  tenement,  not 
being  his  owii  property,  unless  such  tenement  shall  consist 
of  a  separate  and  distinct,  dwelling-house  or  building,,  or 
ofJand,  or  of  both,  bondjide  rented  by  such  person,  in  suck 
parish,  8cc.,  at  and  for  the  sum  of  10/,  a  year  at  the  leasts 
for  the  term  of  one  whole  year;  nor  unless  such  house  or 
bnilding^.orjand,  shall  be  occupied  under  such  yearly  hiring; 
and  the  rent  for  the  same,  to  the  amount  of  10/.  actually 
paid,  for  the  term  of  cme  whole  year  at  tbe  least."  It  is 
vesy. material  to  observe  die  situatioa  of  the  words  ^'  for 
tke.  term  of  one  whole  year,  at  the  least."  .They  are  the 
obnduding  words. of  a  sentence,  and  must  be  read  according 
to  the  true  rule  of  grammatical  construction,  as  applying,  to 
both  branches  of  the  sentence.     It  is  contended  that  they 
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StfT.        api^  ^  the  icit  faraiick  of  the  sentence  otily^  tte  .e!e<^p»- 
^.^,      tion  of  feke  teMment,  and  that  the  words  ''  and  the  rMt  Ak' 
.  r.  the  same  to  the  araoant  of  10/.  actually  paid '  slUbiild  tie  reM 

.RAWaAtK.  ^  if  idej  were  in  a  parenthesis;  but  I  can  find  tiodiili|f» 
eidier  in  the, recital,  or  in  any  of  the  previous  proTiskMit^ 
thcacty  that  warrants  me  in  so  reading  them.  I  think  they 
must  be  read  in  the  plain  sense  attributable  to  Hi^tt  inJlK 
order  in  which  they  are  placed  in  the  act.  If  <be  lt|^aMft 
had  intended  that  payment  of  rent  to  the  amdunf  t>f  "Mf« 
•should  be  sufficient  for  acquiring  a  settlement,  they  should, 
and  I  cannot  help  thinking  they  would,  have  introditfCMl^the 
words, ''  for  the  term  of  one  whole  year  at  the  least,''  ioH 
mediately  after  the  words  relating  to  the  occupation*  I 
admit  that  the  words  ''  to  the  amount  of  10/."  create  some 
difficulty,  but  I  think  that  difficulty  is  not  such  as  to  justiff 
us  in  construing  them  as  if  they  were  placed  in  an  ordar 
(Afferent  from  that  in  which  we  find  them.  Taking  tkeaaa 
that  order,  their  application  cannot  be  confined  to  the  fiM 
branch  of  the  sentence.  The  e£Fect  of  this  constructioQ 
will  certainly  be,  that  a  person  renting  premises  at  howasnt 
lugh  a  rent,  and  not  paying  a  year's  entire  rent,  will  «M 
acquire  a  settlement.  But  the  other  construction  would 
have  this  effect,  that  a  person  who  rented  premises  at  15iL 
a  year,  and  held  them  three  years,  wouM  acquire  aoottl» 
ment  by  paying  10/.  on  account  of  one  year's  rent ;  and  I 
cannot  think  that  was  intended.  Upon  the  whole,  I  think 
we  are  bound  to  read  the  words  of  this  statute  in  the  s«mo 
nalurally  l>elonging  to  them  in  the  order  in  which  they  air^ 
placed,  and  so  reading  them  I  am  of  opinion  that  the  word^ 
'*  for  the  term  of  one  whole  year  at  the  least,"  cannot  bt 
confined,  to  the  first  branch  of  the  sentence,  .and,  cooa»» 
quently,  that  the  whole  rent  reserved,  whatever  its  amotnit> 
must  be  paid  for  the  term  of  one  whole  year  at  tlie  leaat. 
That  not  having  been  done  in  this  case,  I  am  of  opinion 
that  Ae  pauper  gained  no  settlement  in  the  parish  of  5^ 
Lawrenctf  and,  therefore,  that  the  order  of  sessions  muat 
be  quashed. 
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HoLRoarD,  J. — ^I  MD  of  the  -flane  opiniea.  The  t 
ly^^v^Jt  iH^  without  diflkulty,  but  I  think,  upon  the  whole, 
l|uit  the  wopdfi  ''  for  the  temi  of  oae  whole  year  at  the  least" 
omait  be  coostrued  according  to  their  nature  and  import  in 
Ae  OfdciT  itt  which  they  stand  in  the  act  of  parlianient,  and 
■p^consUttiDg  them,  it  seems  to  sie  that  the  entire  rent, 
«jkiob  inust  amottot  to  10/.  a  year,  but  which  may  exceed 
thei^  Moif  npiist  be  paid  for  the  term  of  one  whole  yeav  at 
Inaal^  wholher  it  exceed  10/.  or  not. 
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.  LiTriifiDiiLE,  J.  concurred^ 


Order  of  sessions  quashed  (<i). 


(a)  The  decision  in  this  case 
was  afterwards  conBrmed,  by  the 
wboiv  Coert^  in  the  case  ofRejr  7. 
(<i%i»  ii  M^,  3M.&R.S1; 
8  B.  &  p.  97 ;  1  M.  &  E.  Mag. 
Cas.  273.  The  legislature  have, 
koweyer,  since  proved  that  these 
rere  ebntrary  to  their 
.tinfiMMDg  the  statute  6 
Ceo.  4y  c.  57»  for  by  a  later  statute, 
1  Will.  4ty  c.  18,  it  is  expressly 
enacted  dbt  a  payment  of  rent  to 
the  aMMuKiif  10^  shall  be  W- 
ftdj^t  to  confer  a  settlement. — 
£d.  Jtmtf,  1831. 

There  was  another 'point  argued 
IB-  llm  case,  namely,  that  part  of 
te  rent  iMviag  been  paid  by  means 
of  a  distress,  that  was  not  a  pay- 
ment to  satisfy  the  statute  6  Geo, 
4,  c.  5T;  but  as  the  judgment  of 
iba  Court  M  not  proceed  on  that 
peiiBdyit  wasdeeoied  oaoecesaary 


to  state  the  arguments.  It  rei^ 
be  observed,  however,  that  the 
point  does  not  appear  to  have  beett 
ever  expressly  decided.  In  Rftt  t. 
Carshalton,  ante,  132;  ^  B.  &  C. 
DS;  4D.  &  R.  Mag.  Cas.  249, 
where  part  of  the  rent  was  paid  by 
means  of  a  distress,  the  point  was 
raised,  but  not  settled.  There  the 
pauper  occupied  more  tbaoayear, 
but  the  rent  was  not  paid  until 
after  his  death,  and  it  was  held 
that  a  payment  o^er  Ait  deaik  by 
the  means  of  distress  and  sale  ef 
his  goods,  did  not  satisfy  the  sta^ 
tute.  But  it  was  admitted  in  ar^ 
gument,  that  if  the  distress  had 
been  made  before  the  paaper's 
death,  the  statute  would  have  beea 
substantially  complied  with.  And 
see  Res  v.  Ampthill,  4  D.  &  R. 
447;  9  B.  &  C.  847;  2  D.  k  R. 
Mag.  Cas.  297. 
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1837.  The  King  v.  Kenyon. 

A  return  to  a   XWO  magistrates  for  the   county  of  iMncaUer,  by  an 
certiorari  ,  ,     .  •/•    j        i-  it 

signed  by         order  made  in  petty  sessions,  certified  as  foUow»: — 

justices,  with-       u  Yf^  jjj^Yg  viewed  a  certain  public  footway  over  and 
oat  their  de-  "^  ... 

scriptioDs  as     across  the  lauds  of  W.  R.  in  the  parish  of  Flixion,  beginning 

«Sthout"their    *^'  ^^*  *°^  ending  at,  8cc.  and  two  public  footways,  being 

seals,  is  bad;    branches  of  the  said  first-mentioned  footway,  one  of  which 

will  send  it       ^^^^^  ^^^  ^^^  east  side  of  the  said  first-mentioned  footway, 

back  to  them    across  tfie  said  lands  of  the  said  R.  W.  from,  8cc.  to,  &c. 
for  amend- 
ment, and  the  other  runs  from   the  west  side  of  the  said  first 

An  order  for     mentioned  footway,  across  the  lands  of  the  said   W.  R. 
stopping  up  an  *" 

unnecessary      from,  &c«  to,   8cc.;  and  also  one   other  public  footway, 

65  G^.?  ^^  beginning  at,  8cc.  und  running  over  and  across  the  lands  of 

c. 68,5.8, must  the  aaid  R.  H^.to,  &c.;  and  we  do. certify,  that  the  said 

the  parish  in     several  public  footways  did,  and  each  of  them  did  appear 

whichthefoot-  jq  yg  jq  |)g  unnecessary.     We  therefore,  pursuant  to  the 

way  lies,  must  ,  t  •  i 

describe  its      statute  m  that  case  made  and  provided,  do  hereby,  at  tb^ 

breadth  and     ^^^^  special  sessions,  order  the  said  footways  to  be  severally 

ScmhUjt  must     stopped  ap.^' 

sold  as  well  as      ^^^^  order  was  confirmed  by  the  sessions  on  appeal,  but 

stopped  op.  ^as  afterwards  duly  removed  into'  this  Court  by  certiorari^ 
directed  to  the  justices  of  Lancashire^  and  a  rule  obtained 
for  quashing  it.     In  Michaelmas  term,  1826, 

Cottrtenay,  in  support  of  the  order,  took  a  preliminary 
objection,  that  the  return  to  the  certiorari  was  bad,  it  being 
signed  by  four  persons,  who  did  not  describe  themselves  as 
justices  of  Lancashire,  and  had  not  put  their  seals  to  the 
return. 

The  Court  then  suggested  that  he  should  take  a  rule  to 
shew  cause  why  the  return  to  the  certiorari  should  not  be 
quashed,  and  that  the  other  side  should  take  a  cross  rule 
for  leave  to  amend.     In  Hilary  term,  1827, 
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Courtenay,  ArmUrongj  and  yJgUonby,  shewed  cftuse 
against  the  latter  rule.  The  return  is  clearly  bad,  and  must 
be  quashed,  unless  the  Court  shall  allow  an  amendment,  ^^ 

Ashley's  case  (a) ;  which  they  will  not  do  in  the  present  case.  .  I^ej^yo*- 
Indeed,  it  seems  very  doubtful  whether  they  have  authority 
to  do  so.  Such  amendments  are  never  allowed,  except  where 
they  are  authorised  by  some  express  act  of  parliament  Thus 
the  £1  Jac.  1,  c.  13,  expressly  provides,  that,  after  verdict, 
judgment  shall  not  be  stayed  for  want  of  the  signature  of  the 
sheriff  or  other  proper  officer  to  the  return  of  the  venire 
facias.  The  subsequent  statutes  of  16  and  17  Car.  2,  c.  B, 
9  Ann,  c.  20,  and  5  Geo.  1,  c.  13,  give  the  power  of  making 
amendments  in  certain  other  instances,  the  inference  from 
which  is,  that  such  an  authority  is  not  inherent  in  the  Coiut, 
but  must  be  conferred  upon  them  by  legislative  enact- 
ment (i).  But  supposing  the  Court  have  the  power,  they 
will  not  have  the  inclination  to  allow  this  amendment.  The 
object  of  this  amendment  is  to  reverse  the  judgment  of  the 
Court  of  quarter  sessions,  and  Lord  Holt,  C.  J.  said,  in 
Walker  V.  Slackoe{c\  that  the  statutes  only  authorised 
amendments  in  support  of  judgments.  In  Rex  v.  2]he 
Mayor  of  Grampound(d),  Lord  Kenyon,  C.  J.  said,  '^  I  wish 
that  could  be  attained  which  Lord  Hardwicke  in  the  case 
before  him(e)  lamented  could  not  be  done,  namely, 
'  that  these  amendments  were  reducible  to  some  certain 
rules ;!  but  there  being  no  such  rule,  each  particular  case 
must  be  left  to  the  sound  discretion  of  the  Court.  And 
the  best  principle  seems  to  be  that  on  which  Lord  Hardn 

(a)  3  Salk.  479.  That  case  only  was  a  motion  to  amend  a  return  to 
decided  that  a  return  to  a  cer/iorari  a  mandamut  made  by  a  corpora- 
made,  not  by  two  jastices,  but  by  tion,  Lord  Kenyan,  C.  J.  said, 
the  clerk  of  the  peace,  who  was  "  Amendments  of  this  kind  are 
not  the  person  to  whom  the  cer-  not  made  under  the«  statutes  of 
tiorari  was  directed,  was  bad ;  and  jeofails,  but  under  the  general 
inHeJt  y.  Pkkengill,  Cald.  297,  authority  of  the  Court." 

it  is  said  that  a  return  to  a  cer-  (c)  5  Mod.  69. 

tiorari  need  not  be  under  seal.  (d)  7  T.  R.  699. 

(b)  In  Kex  v.  The  Mayor  of  (c)  Hex  v.  Ellames,  Rep.  temp. 
Grampound,  7  T.  R.  699,  which  Hardwicke,  4^. 
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iDtdbir  relied  ^in  the  ssme  €Rse>  that  an  anendfloent  sbaH  iU 
AaH  not  be-  permitted  to  be  made,  as  it  %viU  best  tend  lo 
tb«  fiirtherance  of  jastice :"  a  principle  wUck  ia  ^not 
^hewn  to  apply  to  the  present  case.  In  Rex  v.  NeiU^nia^ 
where  the  objection  to  the  return  to  a  certiorari  wa&  thntM 
was  not  made  by  the  proper  persons^  no  hint  of  anf-annendi- 
toenl  was  thrown  out,  but  the  party  moved  to  qua^h*  %\mr 
own  certiorari,  which  was  done.  jRej;  v. .  Atkinson{b)  wiH 
be*  relied  on  by  the  other  side.  There  the  caption  of  tu 
ifidictmenty  which  had  been  removed,  into  this  Court  by 
eertioratif  was  allowed  to  be  amended;  but  that  was4ipo|i 
the  ground  that  a  copy  only  of  the  caption  had  been  tier 
turned,  and  that  the  amendment  would  make  (be  cppf 
correspond  with  the  original.  In  this  case  the  return  is  ii#t 
a  copy,  and  there  is  really  nothing  to  amend  by.  At.ijll 
events,  the  return  cannot  be  taken  off  th^  file  and  sent  back 
to  the  justices  :  they  must  be  brought  into  Court  Uhm%\ffi 
the  amendment,  Rex  v.  Frankltn{c\  Rex  v.  Serfeauti^)^  f>, 
,  .  ,.  ^ 

"  Scarlett  and  Cottmati^  contrji,  were  stopped  by  Ahboti, 

C  J.  and  "  «        ri.i 


■"  Per  Curiam. — We  think  we  ought  not  only:  to  p^r'alit 

the  justices  to  perfect  the  return,  by  putting  their  ^wnyri^pt^r 

descriptions  and  their  seals  to  it,  but  that  we  ought  ti%  OMi- 

pel  them  to  do  so,  because  otherwise  we  should^.oii^te 

jhem,  either  wilfuHy  or  by  negligence,  to  defeat  ,lhefp(ocMiis 

of  this  Court.  ^     t    >^.,m 

Rule  i^t>f(^tA.«. 

'  ■  '  •  •  .      i.i    'iwi? 

.   The  return  was  amended  accordingly,  and  the  su0icj,f ncjr 

<^f  the  order  was  now  discussed.  ,  > 

LQurtenay,  j4 r/nstror^g,  and  Aglioiifjt/,  in  support,  of  the 
iP^der.     TJbree  objections  are  taken  to  this  order,     first, 

..  (ei>  9hit,.S.;C,  1^,     :        .  ,  (c)U  Mod.  413.,,  ,  ^,, 

(b)  E.  24  Geo.  3,  1  Saund.  ?49,  {d]  1  Saiind.  250,  e. 

n.(i).  .  '    •  ;t   . 
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tbaH  the  lairis  over  which  the  footways  pa3s  are  not  stated 
ee  'be  in  the  parish  of  Fiixton.  .  Secondly,  thad  the  length 
tend  breadth  of  the  footways  are  not  stated.  And,  thirctty, 
thatn  there'  ought  to  have  been  a  separate  order  for  each 
Ibdtii^ay*  First,  the  footway  first  mentioued  in  the  order  is 
^pMttsly  stated  to  run  ^  over  and  across  the  lands  of  R.  (F. 
it>the  palish- of  Flixion;*'  and  that  next  mentioned  is  stated 
V^-rtiki  ^^  across  the  said  lands  of  the  said  R.W,f  so  far, 
'tkel'tffdrei  the  oftder  is  clearly  unobjecUonable.  It  is  true 
tiiaf 'ibe'  other  lands  are  described  as  running  '^  across  the 
Isittfc,  (omitting  the  word  said^)  of  the  mid  R.  TT.;"  but 
iN>  other  lands  of  R.  W,  are  mentioned  in  the  order  besides 
^ose  which  are  expressly  alleged  to  be  in  the  parish  of 
'jRKjrlaii,  therefore  the  Court  will  intend  that  all  tlie  lands 
ittd'all  the  footways  are  in  that  parish;  JRexv.  Normanr 
kimid).  Where  an  order  of  justices  is  doubtful,  the  Court 
\^iil^infend  that  they  have  done  right;  Rex  v.  Majifield(by* 
At  ^  iill  <events  the  order  is  good  for  the  two  footways  eit- 
pressly  alleged  to  be  in  the  parish.  [Baj/lej/i  J.  There 
^^i^^ci^es  in  which  an  order  may  be  good  in  part  and  bad  in 
part ;  but  I  think  this  is  not  one  of  them:  here  the  validity 
or  invalidity  of  the  order  as  to  one  part  may  be  most 
^IM^iftial  as  to  the  residue.]  Secondly,  it  is  quite  unneces- 
*tfSty  fo  set  out  the  length  and  breadth  of  the  footways.  It 
Glttk  b^  of  no  advantage  to  the  public  to  know  the  dimen- 
^ibtt^  of  a  road  that  is  stopped  up.  Whatever  its  dimensions 
^are,  it  is  equally  stopped  up,  and  the  public  have  notfaiBg 
more  to  do  with  it.  Where  a  new  road  is  set  out  the  case 
is  di0^rei»t ;  there  it  may  be  necessary  to  state  the  dimen- 
sions, in  order  that  the  public  may  know  what  they  have  a 
Vg&V'to  use;  Davison  v.  Gi7/(c),  [Boyfty,  J.  The 
eighteenth  form  in  the  schedule  to  the  13  Geo,  5/ c.  7^, 
states  both  the  length  and  breadth  of  the  road  stopped  up.] 
But  that  applies  only  to  cases  where  the  Ml  of  the  old 
roaa  is  to  He  sold ;  and  the  soil  of  an  old  footway  canAot 
be  sold  either  under  the  provisions  of  that  statute  or  of  the 

(a)  Burr.  S.  C.  213.  (6)  Burr.  S.  C.  453.         (c)  1  East.  64. 
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1827.         55  Geo.  3,  c.  6S.    The  second  section  of  the  latter  statute 
will  be  relied  upon  as  bearing  against  the  order  on  this 


The  Kino 


Kenton 


V,  point;  but  the  argument  will  prove  fallacious •    That  clause 

commenceS|  after  enumerating  highways,  bridleways,  and 
footways,  by  empowering  justices  at  petty  sessions  to  divert, 
turn,  and  stop  up  footways ;  and  to  divert,  turn,  stop  up 
and  inclose,  sell  and  dispose  of,  highways,  and  bridleways, 
omitting  footways;  and  then  proceeds  to  enact,  that  if  it 
shall  appear  to  the  justices  upon  view  that  any  highway, 
bridleway,  or  footway ^  is  unnecessary,  they  may  make  an 
order  to  stop  up,  and  sell  and  dispose  of  such  unnecessary 
highway,  bridleway,  or  footway.  Now  there  can  be  no 
doubt  that  in  the  latter  part  of  that  clause  the  word  '^  foot- 
way" has  been  inserted  by  mistake ;  for  there  can  be  no 
reason  for  empowering  the  justices  to  sell  an  old  footway 
when  it  is  only  stopped  up,  and  withholding  the  same 
power  from  them  when  it  is  diverted  and  stopped  up.  At 
any  rate,  for  the  purpose  of  this  objection,  it  ought  to 
appear  upon  the  face  of  the  order,  which  it  does  not,  that 
the  public  had  a  right  to  the  soil  of  the  footway,  so  that 
there  would  be  a  subject-matter  of  sale.  Thirdly,  it  was 
not  requisite  to  have  a  separate  order  for  each  footway.  It 
is  true  that  iu  the  margin  to  the  eighteenth  form  in  the 
schedule  to  the  statute  13  Geo.  3,  c.  78,  it  is  said,  "  if  there 
are  more  highways  than  one  to  be  stopped  up,  there  should 
be  a  separate  order  for  each."  It  must  also  be  admitted 
that  the  same  note  is  to  be  found  in  the  margin  of  the  Par- 
liament Roll.  But  still  it  cannot  be  considered  as  an 
authority  upon  the  point,  because  it  is  not  supported  by 
anything  in  the  body  of  the  statute.  There  is  no  such 
legislative  provision  to  be  found  either  in  the  13  Geo.  3, 
c.  78,  or  in  the  55  Geo.  3,  c.  68 ;  nor  does  reason  or  expe- 
diency appear  to  make  it  necessary.  Besides,  the  note 
itself  is  confined  to  highways:  it  does  not  mention  ybof- 
ways:  and  still  further,  all  the  footways  in  this  case  in 
reality  constitute  but  one  footway. 

Co/lmait,  conlia,  was  stopped  by  Uie  Court. 
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.  Bayley^  J. — There  are  two  grounds  upon  which  I  an  t897. 
of  opiniou  that  this  order  cannot  be  supported.  In  the  first 
place^  I  think  it  does  not  sufficiently  describe  the  parish  in 
which  some  of  the  footways  ordered  to  be  stopped  up  lie. 
Secondly,  it  does  not  in .  any  degree  describe  the  length  or 
breadth  of  those  footways,  or  order  them  to  be  sold. 
Now,  upon  the  first  point,  the  order  is  notice  to  the  inhabi* 
tants  of  the  parish  that  the  footway  is  about  to  be  stopped 
up ;  that  is  a  measure  in  which  they  are  all  more  or  less 
interested.  Therefore  the  order  ought  clearly  and  explicitly 
to  describe  the  local  situation  of  the  footway,  so  that  every 
inhabitant  may  have  the  opportunity  of  appealing  against  it, 
if  be  is  so  minded.  The  first  of  these  footways  is  de- 
scribed as  running  across  lands  of  JR.  TV,  in  the  parish  of 
FUxton :  the  second  as  running  across  the  said  lauds  of  the 
said  £•  W. ;  and,  though  the  parish  is  there  omitted,-!  think 
the  word  ^*  said''  sufficiently  fixes  the  situation  of  the  lands, 
apd,  consequently,  of  the  footway.  But  in  the  description 
of  the  third  and  fourth  footways,  both  the  name  of  the 
parish  itself,  and  the  word  ''  said,''  as  a  reference  to  it,  are 
dropped,  and  they  are  merely  stated  to  run  across  the  lands 
of  R,  W,y  and  we  cannot  assume  that  the  lands  are  the  said 
lands:  and  then  the  order  is  bad,  because  there  is  nothing 
to  shew  that  those  footways  are  in  the  parish  of  Flixton. 
As  to  the  other  objection,  I  agree  that  under  the  13  Geo*  3, 
c.  78,  no  power  is  given  to  stop  up  any  highway,  bridleway, 
or  footway,  except  where  another  is  substituted  for  it.  But 
the  55  Geo*  3,  c.  68,  s.  d,  provides,  first,  for  the  case  of 
substituting  a  new  way  for  an  old  one ;  and  then  follows 
the  provision  upon  which  this  question  turns — '^  and  also 
when  it  shall  appear  upon  the  view  of  any  two  or  more  of 
the  said  justices  of  the  peace,  that  any  public  highway, 
bridleway,  or  footway,  is  unnecessary,  it  shall  and  may  be 
lawful,  by  order  of  such  justices,  or  any  two  of  them, 
to  stop  up  and  to  sell  and  dispose  of  such  unnecessary 
highway,  bridleway,  or  footway/'  By  the  words  of  this 
enactment  it  is  clear  that  an  order  to  stop  up  a  footway 
must  also  be  an  order  to  sell ;  but  it  is  said  that  the  word 
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'f  fMiifa/'  iifts  been  inserted  theit  by  misfiik«>  atidrtM^be 
Iflgifllatttre  did  sot  intend  this  power  of  sale  to  include  old 
footways*  Now,  referring  to  the  former  statute,  13  Geo.  % 
c.  78,  it  seems  clear  to  me  that  such  was  their  inteution* 
It  is  true  that  by  that  statute  no  power  was  given  .to  stop 
up  an  old  footway  without  inakhig  a  new  one ;  but  wlier^ver 
that  was  done,  the  old  footway  was  to  be  disposed, of  b|r 
some  mode  or  other^  though  not  by  sale;  and  the  subsev 
quent  statute  having  .given  power  to  stop  up  unneces^aiy 
fiiotwaysy  it  was  reasonable  that  the  legislature  should  OMike 
a^proTisioii  for  converting  them  into  money  for  the  use  of 
the  public.  Then  if  the  justices  are  to  make  an  ord^r  for 
stopping  up  and  selling,  it  cannot  be  good  unless  it  appliei 
to  iboth*  The  provision  for  each  of  those  acts  must  h^ 
made  at  the  same  time,  and  even  if  that  were  not  so,  still 
the  order  must  state  the  length  and  breadth  of  the  footway 
stopped  up,  in  order  that  it  may  be  known  what  is  afteiv 
wards  to  be  sold.  For  these  reasons  I  am  of  opinion  that 
tins  order  is  bad>  and  must  be  quashed. 

HoLROYD,  J.  and  Littledale,  J,  concurred* 

Order  qiiashed. 


W.  R.  Browne  v.  Lee. 


jyHlS  was  an  action  of  assumpsit  for  the  sum  of  454/.  8s: 
m^iiey  paid  by  the  plaintiff  to  the  defendant's  use.  Pleas, 
1st.  non-assumpsit,  and,   secondly,  the  defendant's  batik- 


"  Grant  of 
anna'it^*'  is  a 
sufficient  de- 
scription in 
the  toemorial  of  aft  innnmty  deed  containing  special  covenants.  .*   .        ( 

A  surety  may  sue  a  .co-sprety  for  payments  made  by  the  former,  oo  account  of  an 
annuity,  notwithstanding  the  bankruptcy  and  certificate  of  the  hitter ;  a  surety  not  being 
a  creditor  within  the  40  Geo.  3,  c.  .121,  8.  17.  .  •       ,. 

Where  the  pantor  of  an  annuity  nssi^ned  it^  together  with  all  the  aecuritief,  for  a 
valuable  consideration,  to  A.,  part  of  tvhich  belonged  to  B.,  bnc  of  the  co-soretics  lot 
payment  of  the  aotu^^,  ftfid  it  wat  agreed  b^  deed  bftwi^n  ji.  nadtB.  tba^.tb^yfemifrt. 
should  retain  out  of  the  annual  payments  sutticient  to  pay  hmi  the  principal  sum  ad^ 
vanced,  together  with  interest,  ana  ihiic  when  he  shbuld  have' been  paid  piinctpaf  aiM* ' 
interest  the  annuity  ^qld  be  for  the  benefit  of  B. :  Meld,  that,  the  anni^^  di4  not^ 
thereby  become  extinguished^  and  that  the  co-sureties  still  remained  llabfe  to  contributloa 
to  A,  although  B..hkl(l  ii$sf|<iled  stook  foi^  further  M^tiring  the  payment  of  Ibeflmnfaity. 


AFTER  EASTER  TERM,  VIII  GEO.  IV.  ^01 

ruptty  attd  certificate.    At  the  trial  before  Lord  Tenttrden,        i^- 
C.  J,  at  the  sittings  in  London  before  Mickaelm&s  term,      n-^^-^ 
1825,  isi  verdict  was  found  for  the  plaintiff*,  subject  to  tb^  « 

opinion  of  the  Court  on  the  following  case : — 

By  mdenture,  made  the  24th  of  November ^  1818,  between 
J.  H.  Browne,  of  the  first  part,  the  plaintiff  of  the  second 
part,  the  defendant  and  H.  H.  Browne  of  the  third  parly 
B.  Hey  df  the  fourth  part,  and  T.  Horton  of  the  fifth  part; 
Ji  H,  Browne,  in  consideration  of  20C)0/.  paid  in  manner 
in ^  the  indenture  mentioned,  covenanted  with  B,  Hey  to  payk 
for  his  use  one  annuity  of  230/.  105.  during  the  life  of  him 
J.  H.  Browne:  and  the  plaintiff,  the  defendant,  and  H.  H, 
Bttnone  jointly  and  severally  covenanted  and  i^eed  witk 
the  said  B.  Hey,  his  executors,  8cc.  that  they  would  effec* 
tually  guarantee  the  payment  of  the  annuity  to  JB.  Hey,  and 
vronld  well  and  truly  pay  to  him,  B.  Hey,  on  demand,  all 
or  such  part  of  the  annuity  as  should  be  in  arrear,  together 
with  all  costs,  8cc.  which  should  or  might  have  been  in* 
curred  by  him,  B.  Hey,  in  consequence  of  the  non-payment 
of  the  same  or  any  part  thereof.  The  plaintiff  also  by  the 
same  deed,  at  the  request  of  J.  H.  Browne,  granted,  sold^ 
assigned,  transferred,  set  over  and  confirmed  unto  the  said 
T.  Horton,  his  executors,  &c.  all  that  the  balance  or  residue 
or  so  much  as  should  remain  of  the  sum  of  6000/.  four  per 
cent,  annuities  therein  mentioned,  (after  setting  apart  and 
deducting  the  principal  sum  of  2000/.  as  therein-before  was 
nieutiooed,)  to  which  the  plaintiff,  his  executors^  &c*  shoMlil 
or  .might  become,  or,  if  the  said  indenture  had  not  beeOrr 
made*  would  have  become  entitled,  upon  the  decease  of  one, 
Johnson,  therein  mentioned,  upder  the  will  of  H,  H.  Browne^  > 
deceased.  The  annuity  was  payable  by  quarterly  payments 
on  the  24th  of  February,  24th  of  May,  24th  of  jiugust, 
apd  24th  of  November,  in  each  year.  This  indenture  was 
duiyexecuted  by  all  the  parties.  A  memorial,  pursuant  to 
the. 53  Geo.  S,  was  inrolled  on  the  4th  of  December,  1818, 
and  {n  the  column  headed^  ''  nature  of  the  instrument^** 
wero'die  words  '^  grant  pf  annuity/'     About  thebeginniiig  . 
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1897.        of  1821,  J.  H.  Browne,  the  grantor,  and  if.  H.  Browne^ 

'"^^'^'^^      one  of  the  sureties,  became  insolvent,  and  on  the  30th  of 
Browne        _  ../..,  •  i         • 

V.  JunCf  1821,  a  commission  of  bankrupt  was  issued  agamst 

^^^*  the  defendant,  under  which  he  was  found  bankrupt,  and  duly 
obtained  bis  certificate  on  the  llth  of  September  following. 
At  the  time  such  commission  issued,  there  were  two  quar- 
terly payments  of  the  annuity  due  and  unpaid.  After  the 
defendant's  bankruptcy  the  plaintiff,  bis  co-surety,  made 
the  following  payments  in  respect  of  the  arrears  of  the  an- 
nuity, viz.  1 10/.  on  the  21st  of  January,  1822,  and  100/.  oo 
the  5th  of  November,  1822;  the  plaintiff  received  from  the 
defendant,  on  the  1 7th  of  the  same  month  of  November, 
1822,  70/.  as  being  in  satisfaction  of  one-third  of  the  said 
sums  of  1 10/.  and  100/.  together  with  costs,  upon  a  settle- 
ment between  them  of  two  actions  then  pending  in  respect 
of  such  payments.  Subsequent  to  this  transaction,  viz.  on 
the  8th  of  October,  1823,  the  plaintiff  paid  to  Mr.  Hey  75/., 
and  on  the  17th  of  November,  1823,  the  defendant  paid  the 
plaintiff,  under  threat  of  arrest,  the  further  sum  of  67/*  10s. 
for  contribution,  and  the  plaintiff's  attorney  thereupon  gave 
the  following  receipt,  without  any  specification  as  to  time : 
— "  Received,  1 7th  November,  1823,  of  Mr.  Lee,  67/.  lOs. 
in  respect  of  Mr.  JV»  JR.  Browne^s  claim  on  him  for  contri^ 
bution  for  Mr.  /iey's  annuity."  On  the  1st  of  May,  1824, 
there  being  at  that  time  arrears  of  the  annuity  due.  Hey,  by 
indorsement  on  the  indenture,  in  consideration  of  1995/. 
granted,  sold  and  assigned  this  annuity  to  Wilkinson,  his 
executors,  8cc.  and  the  full  benefit  and  advantage  of  all 
covenants,  powers,  and  remedies  thereby  given  for  securing 
and  enforcing  payment  of  the  annuity,  and  all  the  estate, 
title  and  interest  of  him  {Hey)  therein  and  thereto;  haben- 
dum to  Wilkinson  thenceforth  during  the  natural  life  of 
J,  if.  Browne,  subject  to  the  proviso  for  re-purchase 
therein  contained;  and  further,  all  arrears  of  the  quar- 
terly or  other  payments  of  the  annuity  then  due  and  unpaid, 
and  all  costs  and  expenses  on  account  thereof,  or  of  the 
non-payment  thereof,  and  also  the  judgment  entered  up  by 


Browne 

V, 
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virtue  of  the  warrant  of  attorney  therein  mentioned  a^iflH  le^t. 
J.  H.  Browne  the  defendant,  the  plahitiiT,  and  H.  H, 
Browne,  at  the  suit  of  fley,  in  the  Court  of  King's  Bench, 
for  1000/.,  and  all  sums  of  money  thereafter  to  become  pay-  ^*^^- 
able  for  the  redemption  or  re-purchase  of  the  annuity  or 
otherwise  in  relation  thereto.  Habendum  the  same  to  WiU 
kinson,  his  executors,  &c.  as  his  and  their  own  proper  goods 
and  chattels  and  effects  absolutely.  By  another  indenture 
of  the  same  date,  viz.  1st  of  May,  1824,  made  between 
'Wilkinson  of  the  one  part,  and  the  plaintiff  of  the  other 
part^  after  recitnig  among  other  things  that  the  sum  of  995t*9 
part  of  the  said  sum  of  \995L,  the  consideration  money 
before  mentioned  for  the  purchase  of  the  annuity  and  the 
arrears  thereof,  and  the  costs,  charges  and  expenses  afore- 
said, was  the  money  of  the  plaintiff  W,  R.  Browne,  and  not 
the  money  of  Wilkinson,  but  that  1000/.,  the  residue  thereof, 
was  the  money  of  IVilkinson,  and  that  upon  the  treaty  for 
the  purchase  of  the  annuity  by  Wilkinson  from  Hey,  it  had 
been  agreed  between  H'ilkinson  and  the  plaintiff  that  the 
annuity,  with  the  arrears  thereof  and  the  securities  for  the 
same,  should  be  so  purchased  by  or  in  the  name  of  Wt/Artn- 
son,  to  secure  to  him  the  re-payment  of  the  said  sum  of 
1000/.  and  interest ;  and  then  for  the  benefit  of  the  plamtiff 
fV*  R.  Browne,  it  was  witnessed,  that  in  pursuance  of  the 
agreement  and  for  better  securing  the  payment  of  the  1000/., 
part  of  the  1995/.,  Wilkinson  should  stand  and  be  possessed 
of  the  annuity,  and  the  arrears  and  the  other  securities  for 
die  same,  upon  trust  that  he,  Wilkinson,  should  receive  and 
enforce  payment  of  the  same  when  and  as  the  same  should 
from  time  to  time  become  due,  and  should  take  and  prose^ 
cute  all  actions,  8cc.  and  out  of  the  monies  to  be  received 
to  retain  and  repay  himself  the  J  000/.  advanced  by  him, 
and  interest  at  the  rate  of  5/.  per  cent,  from  the  date  thereof, 
and  subject  thereto  for  the  absolute  benefit  of  the  plaintiff; 
and  the  plaintiff  covenanted  that  he  would,  on  demand,  pay 
or  cause  to  be  paid  to  Wilkinson  the  1000/.  and  would  in 
the  meantime  pay  to  him,  Wilkinson,  5L  per  cent,  interest 
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istf.        forihe  same,  such  interest  to  be  payable  half-yeaity  ftten 

^■^^^^      the  date  of  the  said  indenture.     In  making  the  above  at- 

».  rangement  with  the  grantee,  Hey,  by  which  he  assigned  the 

^^^'  annuity  to  Wilkinson  for  1995/.,  the  parties  made  up  the 
account,  taking  it  as  a  mortgage  at  5L  per  ceilt.  front  tte 
ti^itming,  and  giving  credit  for  the  difference  between  9l^ 
per  cent,  upon  2000/.  and  the  annuity.  The  grantee  wil 
entitled  to  more.  After  the  assignment  to  W6t/^n^n;h% 
received  from  the  plaintiff,  by  credit  o^  thAMacCiM^  ^ 
bilsitiess,  sums  equal  to  the  amount  of  the  annuity,  ttfp  w 
Dec^nitry  1824,  and  gave  a  receipt  as  for  Ifhe  annuity,  bift 
hti  considered  the  money  as  interest  and  partial  poytiient^<>f 
his  principal.  -  "  ** 

F.  Pollock,  for  the  plaintiff.  The  defendant  is  at  all 
events  liable  to  contribution  to  the  extent  of  one  thirtt^<df 
the  amount  which  the  plaintiff  has  been  conxpelled  to  pdy 
on  account  of  the  annuity.  On  the  other  side  it  '^Mlt 
doubtless  be  contended  that  the  annuity  deed  was  wtd 
for  il^Bnt  of  ia  proper  memorial  pursuant  to  the  statttti^. 
That  objection,  however,  cannot  prevail.  The  destiriptiM 
df  the  instrument  in  the  memorial  is  a  ^^  grant  of  anrtlliiy»)' 
Now  this  is  a  sufficient  description  of  the  nature  of  the'iti- 
.  dtrtiment  as  required  by  the  annuity  act,  53  Geo.  S,'e.  14)11 
fa  Hortoood  V.  Underhillia)  it  was  held,  that  if  the  grantor 
df  an  annuity  secures  it  by  a  bond,  whereby  be  binds  hini^ 
self,  his  heirs.  Sec,  it  is  not  necessary  that  the  memorial  '6f 
the  bond  should  describe  it  as  binding  his  heirs.  That  ea^6 
depended  upon  the  annuity  act,  1?  Geo.  3,  c.  26;  but  the 
present  annuity  act  is  framed  in  like  manner  with  that,  lis 
to  -what  the  memorial  shall  contain.  A  covenant  to  pay  ab 
atthuity  may  well  be  called  a  grant  of  it.  The  subsiknc^ 
of  the  deed  is  a  grant.  But  the  late  case  o(  Cr6H)tJWtW. 
IVentiJOorth  {b)  is  an  authority  expressly  in  point.  There  ah 
annuity  was  granted  by  an  indenture  which  alsb  contiriilbd 
H  release  of  a  former  annuity,  and  it  was  held  that  it  ^tk 
(a)  4  Taunt.  346.  (b)  Ante,  286;  6  B.  Sc  C.  S66. 
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mtflki^Bt  to  jdeacabe  tbe  annuity  deed  in  the  memariAl  a«  f        |8((7. 
giant  of  an  annuity.    This  objection  therefore  being  thui       ^^^^ 
dUpoa^  of,  and  it  being  manifest  that  the  plaintiff  has  beev  v. 

$#cn^eUed,  as  one  of  the  sureties,  to  pay  money  on  accomit  ^^'^' 
^  the  annuity,  it  is  clear  that  the  plaintiff  has  at  least  a 
^ht  to  call  upon  the  defendant,  his  co-surety,  to  contribute 
that  portion  of  the  sum  paid  which  he  ought  in  justice  t9 
have  paid  himself.  It  is  clear  that  the  defendant  would  be 
liable  in  equity,  but  it  is  no  less  clear  that  he  would  be  also 
liable  in- a  Court  of  law,  because  the  claim  is  founded  upon 
1^  fixed  principle  of  justice.  There  is  no  doubt  that  a  ere* 
ditor  has  a  right  to  resort  to  any  one  of  several  sureties  for 
the  whole  of  his  debt,  or  to  each  for  a  proportion,  but  if  b^ 
thinks  proper  to  sue  one  only  for  the  whole,  that  one  may 
il)  his  turn  resort  to  his  co-sureties  for  their  respective  con- 
tributions, so  as  to  prevent  his  being  damnified  beyond  the 
amount  to  which,  in  natural  justice,  he  was  individually 
liable.  This  point  seems  scarcely  disputable.  It  certainjiy 
would  not  be  in  equity,  Peter  v.  jRtcA(a),  Craythorne  v. 
Swinburne {b)\  and  there  is  no  reason  why  the  like  prin- 
ciple should  not  be  acted  upon  in  a  Court  of  law.  Then, 
thirdly,  the  defendant's  bankruptcy  and  certificate  is  no  bar 
to  this  action,  because  at  the  time  of  the  bankruptcy  tbe 
plaintiff  was  not  in  a  condition  to  prove  the  present  claim 
as- a  debt.  Ai  that  time  it  was  uncertain  whether  he  would 
ov«r  have  any  claim  against  the  defendant  as  his  co-sure|y, 
{or  ^ntil  tbe  default  of  the  principal,  the  plaintiff  hin^^lf 
cpuld  not  have  become  liable,  and  the  statute,  49  Geo..^ 
c«»l9ilrS.  8,  applies  only  to  those  cases  where  tbe  suroAy  ^9 
in  a.  ao^tiou  to  prove.  But  in  Flanagan  v.  H^aikim.^ 
iff.  ^as  b<ekl,  that  a  surety  under  an  annuity  deed  i|  not 
«iuitled^  under  the  statute  above-mentioned,  to  prov^.  tl^e 
v^lnt^\0f  tba  annuity  as  a  debt  under  the  conimissionj  and 
;^eff^pi|s  wbfjre^  SMcb  a  surety  bac|  red^eq^^  tbe  s^pnuity 
fji^^j^H^ntly  .to.the^  bankruptcy,  the  Court  decided  that  rhe 
ipa^  fin|jtjk94  to.xiiaii>tain  an  act^pn  ,for  tbe  valua  ag^ii^^hp 
.    (a)  1  Brp.  ^^C.  S4,        (0)  U  Vcs.  164.      ^  (r)  ^  ft  ft  4- 186. 
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id€7.         bankrupt,  who  had  obtained  liis  c^tificate,  and  that,  al- 
^^'^'"^^       though  the  grantee  had  proved  under  the  1 7tb  section  of 
9.  the  statute.    Then  the  last  question  is,  whether  the  annuity 

Lk^  .  was  extinguished  by  the  deed  of  the  1st  of  May^  18£4.  It 
will  be  contended,  on  the  other  side,  that  that  in  substmice 
was  a  re-purchase  of  the  annuity  by  the  plaintiff.  In  terms 
that  is  not  quite  so.  [Baylei/»  J.  At  law  Wilkinson  is  the 
holder  of  the  annuity,]  That  certainly  would  be  the  most 
favourable  manner  in  which  the  transaction  could  be  viewed. 
The  annuity  was  assigned  by  the  grantee  to  Wilkinson  for 
1995/.  Part  of  that  money  belonged  to  the  plaintiff  and 
part  to  WilkiniOHj  and  the  latter  was  to  have  the  annuity  as 
a  security  for  the  re-payment  of  his  1000/.,  but  as  soon  aa 
that  was  repaid,  together  with  interest,  the  annuity  was  to 
belong  to  the  plaintiff;  but  still  this  arrangement  would  no^ 
deprive  the  plaintiff  of  his  remedy  against  the  defendant'  aa 
his  co-surety  for  the  payment  of  the  annuity.  As  betwees 
the  plaintiff  and  the  defendant  it  continued  a  subsisting 
annuity,  and  as  the  transaction  continued  perfect  in  point  of 
form,  the  legal  liability  of  the  several  parties  remain  uiidia^ 
turbed.  On  these  grounds  the  plaintiff  is  entitled  to  recover 
against  the  defendant  at  least  one  third  of  the  amount  which 
he  has  been  compelled  to  pay  in  respect  of  the  annuity^ 

E.  Jlderson,  conui.  The  defendant  is  entitled  to  the 
judgment  of  the  Court.  The  first  objection  arising  on  the 
case  is,  that  the  memorial  of  the  annuity  deed  is  defective, 
for  pot  stating  the  assignment  of  stock  as  a  farther  security 
to  the  grantee.  It  may  not  be  necessary  to  set  out  in  the 
memorial  all  the  parts  of  the  deed,  and  all  the  covenants, 
as  was  held  in  Crowlher  v.  fVenHworth,  but  as  the  assign- 
ment of  stock  was  to  be  an  additional  security  to  the  granfee, 
it  was  most  material  to  record  that  part  of  the  transaction 
in  the  memorial,  for  that  was  something  more  than  the 
mere  grant  of  an  annuity.  The  statute  requires  that  the 
nature  of  the  whole  instrument  shall  be  described  in  thli 
memorial.     Now  here  the  instrument  is  described  only  in 
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part.  This  is  a  much  stfonger  case  thui  Butler  v.  Capel{d), 
In  that  case  the  memorial  described  the  instrument  by 
which  the  annuity  was  secured  as  an  assignment  of  certain 
hereditaments,  and  it  appeared  that  the  instrument  was  in 
fact  an  underlease ;  but  the  Court  held  that  in  popular  lan- 
guage such  an  instrument  was  sufficiently  described  in 
compliance  with  the  terms  of  the  statute.  Secondly,  the 
question  is  to  what  amount  the  defendant  is  liable  for  con- 
tribution, assuming  he  is  liable  at  all.  This  being  an  action 
for  money  paid  to  the  use  of  the  defendant,  the  principle 
on  which  such  actions  are  founded  is  stated  in  Deering  v. 
Earl  fVinchebeaib),  and  Cowell  v.  Edwards  (c)^  namely, 
that  sureties  are,  as  between  themselves,  in  ttquali  jure, 
and  shall  contribute  only  in  their  respective  proportions. 
So  that  according  to  the  authority  of  these  cases  the  de- 
fendant is  at  law  only  liable  to  pay  his  proportionate  share, 
namely,  one  third.  Thirdly,  however,  even  as  to  this  pro- 
portion, the  defendant  is  discharged  by  his  bankruptcy  and 
certificate.  The  statute  49  Geo.  3,  c.  121,  s.  17,  makes 
no  distinction  between  a  principal  and  a  surety.  By  that 
statute  it  is  competent  for  any  annuity  creditor  of  the  bank- 
rupt to  prove  under  the  commission  as  a  creditor  for  the 
value  of  his  annuity,  and  the  certificate  is  made  a  bar  against 
all  demands  in  respect  of  such  annuity,  the  arrears  and 
future  payments  thereof,  in  the  same  manner  as  it  would  be^ 
with  respect  to  any  other  debt  which  might  be  proved 
under  the  commission.  Therefore  as  the  value  of  the  an- 
nuity is  considered  a  debt,  the  grantee  might  have  proved 
the  amount  as  a  debt  under  the  conmiission.  It  follows 
then  that  as  the  grantee  of  the  annuity  was  a  creditor  of  the 
defendant,  the  certificate  is  not  only  a  bar  to  the  grantee, 
but  to  the  claim  of  the  plaintiff  as  surety.  In  the  case  of 
Baxter  v.  Nichols  (d)  it  was  held  that  the  bankruptcy  and 

(a)  Anie^  vol.  iii.  485;  2  B.  &  (c)  lb.  368. 

C.  351.  (d)  4  Taunt.  90. 

(6)  3  Bos.  &  Pul.  270. 
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^^^  ceitificale  of  one  of  several  joiot  grantors  of  aa  \ 
^t«M^  covenantors  for  payment  discharges  the  bankrupt,  bat  u«t 
^^^^^^^^^  bis  co-defendants ;  but  there  the  Court  recognized  ao  dia* 
Lee!  tinction  between  a  principal  and  surety.  [Ba^le^y  J.  Jm 
that  case  the  surety  was  considered  as  a  grantor.  The 
surety  may  not  be  liable  until  the  default  of  bis  prmcipaL] 
Then  lastly,  the  question  is  whether  this  annuity  baa  not 
been  extinguished  by  the  deed  of  the  1st  of  Majf,  lM4w 
The  effect  of  that  deed  is,  in  law,  to  relieve  the  defendaaC 
as  a  surety  from  all  subsequent  liability  to  *  the  payment  af 
the  annuity.  Before  the  payments,  in  respect  of  wiuck 
the  defendant  is  sought  to  be  made  liable,  the  plainliff  ImI 
purchased  the  grantee's  interest  in  the  annuity.  If  a  piife>i- 
cipal  redeems  an  annuity  he  cannot  call  upon  his  sureties. 
So  if  one  of  several  sureties  redeems  an  annuity,  he  eaimai: 
call  upon  his  co-sureties.  Here  the  plaintiff,  by  becoarifl|g 
substantially  the  assignee  of  the  annuity,  has  made 
self  the  party  to  receive  and  to  pay  it.  He  therefore  i 
in  the  situation  of  a  principal  who  has  redeemed  an  i 
Darwiii  v.  Lincoln  {a),  [Bayley,  J.  All  that  the  CoiM 
there  decided  was,  that  a  surety,  who  charges  his  estate  ia 
fee  simple,  of  which  he  was  seised  in  possession  at  the  i 
of  granting  an  annuity,  with  the  payment  of  it,  and  ' 
estate  is  of  greater  annual  value  than  the  annuity,  is  m 
grantor  within  the  meaning  of  the  statute,  and  therefore  no 
memorial  is  requisite.]  But  the  effect  of  this  arrangemeol 
betwixt  Wilkinson  and  the  plaintiff  is  materially  to  alter  *the 
sUituation  of  the  defendant,  and  renders  him  liable  to  a 
greater  responsibility  than  he  otherwise  would  be  subjoetad 
to.  The  plaintiff  had  originally  conveyed  property  to  the 
grantee  for  better  securing  the  payment  of  the  annuity,  bat 
by  this  arrangement  that  property  as  well  as  the  aoaiii^r 
having  become  again  vested  in  the  plaintiff,  the  defottdaiMt 
would  lose  the.  benefit  of  that  additional  security  for  the 
aii«ars  which  might  become  due.  « -^ 

(u)  5  B.  &  A.  441. 
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»'  fi<<i:i»BY,  J. — It  seeoM  to  me  that  in  this  case  the  plain*-        Itll. 
4iff  ia  enlilled  to  recover.     I  think,  however,  that  he  can      ^'^ 
only  secover  at  law  one  third  of  the  money  which  he  has  v.' 

fBid  oo  account  of  this  annuity.     There  are  indeed  cases  ^^ 

IB  equity  m  which  a  different  doctrine  has  been  held,  but 
tbay  proQe6«kd  on  equitable  principles.  In  one  case  (a) 
fine  jof  three  sureties  having  paid  a  sum  of  money,  it  was 
llptden  that  he  was  entitled  to  recover  one  moiety  from 
wptfaar  of  the  co-sureties,  the  third  having  become  insol- 
"ivnt,  but  I  think  that'  at  law  co-sureties  are  only  liable  to 
4be,  extent  to  which  they  would  be  originally  liable,  and 
Ibat  Ae  insolvency  of  one  does  not  cast  any  additional  ob- 
UgaticHi  on  other  persons  who  are  under  suretyship.  ^The 
MGoad  objection  which  has  been  argued  is,  that  the  nature 
of  this  annuity  deed  has  not  been  properly  described  in  the 
pwnaoffial  in  compliance  with  the  annuity  act.  It  has  been 
4ipa(Cribed  as  merely  **  a  grant  of  annuity."  By  the  second 
stctkm  of  the  statute  53  Geo,  .3,  c.  141,  it  is  required  that 
wi&io  thirty  days  after  the  execution  of  every  deed,  &c; 
there  shali  be  amemorial  enrolled  in  the  High  Court  of  Chan* 
^ry^  of  what?— of  the  date  of  the  instrument,  the  names  of 
aU  the  parties  and  of  all  the  witnesses  thereto,  of  the  per- 
faoa  for  whose  lives  the  annuity  is  granted,  of  the  persons 
by  whom  the  same  is  to  be  beneficially  received,  the  pecu« 
niary.  consideration  for  granting  the  same,  the  annual,  sum. 
qfgraums  to  be  paid,  in  the  form  and  to  the  effect  followmg^ 
wi|bxaiich  alterations  therein  as  the  circumstances  or  nature 
pf  any  particular  case  may  require.  Now  there  is  notfaSng 
IB  the  enacting  part  of  this  clause  which  requires  the  natore 
pC  the  inatrument  to  be  described.  We  are  left  to  collect 
ftnfWB  the  schedule .  which  follows  and  the  columns,  therein^ 
iRjlMt  is  meimt  by  "  the  nature  of  the  instrument.^*  One 
of  those  colttoms  is  headed  '*  nature  of  the  instrument,'' 
md  under  that  bead  there,  are  given  instances  of  the  de- 
sciiption  of  the  nature  of  the  instrument' which  the  statute' 
I,  namely,  "  lease  and  release ;"  "  Warrant  of  at-. 
(a)  Peter$  v.  Rkh,  1  Bro.  C.  C.  34, 
VOL.  IX.  3  A 
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18^.        tomey  to  confess  judgment  V  ''  Bond  and  penalty."  There 

^^**^'^^      »  no  obligation  here  on  the  party  to  describe  the  property 

^^  on  which  the  annuity  is  secured.     Now  this  part  of  the 

^^*  statute  has  received  a  judicial  decision  in  the  case  of 
Butler  T.  Capell,  referred  to  in  the  course  of  the  argument. 
There,  under  the  head  of  f  nature  of  the  instrument/'  the 
memorial  described  it  as  an  assignment  of  "  certain  he^e<- 
dttaments.^*  It  appeared  in  fact  that  the  instrument  was 
an  under-lease  and  not  an  assignment.  Tlie  parties  had 
mistaken  the  nature  of  the  instrument  as  to  its  strict  legal 
eflect,  but  that  was^  held  to  be  a  sufficient  description  of 
the  liafture  of  thie  instrument  within  the  statute,  and  the 
Court  said  that  it  was  not  necessary  in  the  column  of  the 
seh^ule  to  observe  a  strict  adherence  to  the  form  of  the 
nist^umenti  and  to  describe  it  according  to  its  legal  openi- 
tiou.  It  seems  to  me  that  the  words  "  grant  of  annuity'' 
are  lis  good  a  description  of  the  nature  of  an  instrument  by 
which  ari.  annuity  is  secured  as  the  words  *'  lease  and  re- 
lease." This  memorial  contains  as  much,  and  as  true  a 
description  of  the  instrument  as,  I  apprehend,  the  legisla* 
ture  intended.  It  is-  dearly  not  necessary  to  set  out  the 
covenants  contained  in  the  instrument.  The  next  objection 
is>  that  the  bankruptcy  and  certificate  of  the  defendant  exo- 
nerate him  from  alt  obligation  to  reimburse  the  plaintiff 
any  portion  of  the  sum  of  money  he  may  have  paid  on  ee<- 
count  of  the  annuity  since  the  bankruptcy,  and  it  is  con«- 
tended  that  if  the  defendant  was  exonerated  from  all  obli- 
gation to  pay  Hey,  the  grantee,  lie  is  exonerated  also  from 
isill  obligation  to  pay  the  plaintiff.  Now  I  do  not  agree  in 
that  argument.  This  must  depend  upon  the  effect  ol"  the 
statute  49  Geo.  3,  c.  1€1,  s.  17,  by  which  it  is  enacted^ 
'' that  It  shall  be  competent  to  any  annuity  creditor  of  any 
person,  against  whom  a  commission  of  bankrupt  sbaH  issue, 
to  prove  under  the  commission  for  the  value  of  such  an- 
nuity, which  value  the  commissioners  are  to  ascertain,  and 
this  certificate'  of  every  bankrupt  under'  whose  commis^n 
such  proof  shall  be  or  might  be   or  might  have  been  made 
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fhill  be  a  dwclimrge  of  such  bankrupt"    It  is  quilcf  cUar        iai7. 
that  that  clause  applies  only  to  annuity  credilolra.    The      rao^ 
|>laintiff  and  defendant  were  only  co'Surettes  for  the  grantor  v. 

of  the  annuity.     Was  the  plaintift*  then  an  annuity  creditor  ^^' 

of  the  defendant?  Clearly  be  was  not*  Was  Hejf,  the  gran* 
tee  of  the  annuity,  an  annuity  creditor  of  the  defendant? 
Certainly  not,  because  he  could  only  be  made  liable  in  the 
event  of  the  grantor's  debult.  The  g^ntee  was  the  an<* 
Buity  creditor  of  the  grantor.  The  object  of  the  act  was 
to  put  annuity  creditors  of  a  bankrupt  upon  the  same  footr 
ing  with  other  creditors,  as  to  annuity  debts,  and  power  is 
given  to  the  commissioners  to  set  a  value  upon  the  annuity^ 
But  in  the  case  of  a  surety,  who  may  never  be  liable  if  the 
principal  does  his  duty,  and  who  never  can  be  ultimately 
responsible  to  any  material  extent,  provided  the  prin^ipri 
continues  solvent,  it  cannot  be  predicated  that  this  statute 
applies.  Besides  how  could  a  vidue  be  put  on  the  plaintiff's 
interest  in  this  annuity?  That  value  is  not  to  be  estimated 
aoley  with  reference  to  the  duration  of  the  life  of  the  cestui 
qui  vie;  but  the  present  responsibility  of  the  grantor  of  the 
annuity  and  of  the  different  co-sureties  must  be  tfdken  into 
consideratbn.  This  would  be  the  value  of  the  interest  of 
the  grantee,  but  how  would  the  value  of  the  interest  of  a 
surety  be  estimated?  It  seems  to  me  that  the  17th  section 
of  the  49  Geo.  3,  c.  121,  does  not  apply  to  the  case  of  the 
present  plaintiff,  and  that  he  could  not  have  proved  under 
the  defendant's  commission.  The  case  of  Baxter  v. 
Nichob{a)  is  clearly  distinguishable  from  this,  because 
there  the  question  arose  betwixt  grantor  and  grantee.  The 
defendant  in  that  case  was  a  grantor,  and  as  between  him 
and  the  other  parsons,  they  were  annuity  debtors  to  the 
grantee.  That  case  came  within  the  very  words  of  the  att 
of  parliament.  The  fourth  objection  is,  that  the  plaintiff^ 
by  the  bargain  entered  into  between  himself  and  Wilkinson^ 
bad  redeemed  the  annuity,  that  this  was  no  longer  a  snb^ 
'sistiBg  annuity,  and  consequently  that  the  money  paid  by 

(«)  4  Taunt.  90. 
3  A  2 
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1897.  the  plaintiff  to  Wilkinson  was  not  a  payment  made  on  ac- 
count of  the  annuity^  and  that  the  defendant  is  under,  no 
obligation  to  contribute  towards  that  payment.     Now  that 

Lkb*  argument  is  put  on  two  grounds :  first,  it  is  contended  that 
at  all  events,  without  considering  the  fact  that  the  present 
plaintiff  had  pledged  a  certain  portion  of  his  property  to 
the  grantee  of  the  annuity  in  order  to  supply, a  fund  in. aid 
of  any  deficiency  in  the  original  securities,  but  considering 
the  plaintiff  and  the  defendant  as  in  ndqudlijurey  the  bargain 
of  the  first  of  May^  1824,  entirely  put  an  end  to  and  extinr 
gtiished.the  grant  of  the  annuity;  and  secondly,  that. as  ibe 
relative  condition  of  the  defendant  as  a  surety  .was  altered 
by  that  transaction,  he  is  completely  discharged.  Now  it 
seems  to  me,  upon  the  first  ground  of  argument,  that  the 
mode  by  which  this  arrangement  has  been  effected  between 
the  plaintiff  and  Wilkinson  does  not  discontinue  the  annuity 
or  determine  the  obligation  subsisting  between  the  plauitiff 
and  the  -defendant.  I  think  great  injustice  would  be  done 
to  the  plaintiff,  if  we  were  not  to  consider  this  as  a  con- 
tinuing annuity,  and  that  we  are  not  at  liberty  so  to  treat  it, 
(unless  the  defendant  had  thought  fit  to  repudiate  the  bar- 
gain,) and  to  take  away  from  the  plaintiff  the  power  of 
binding  himself  by  the  arrangement  alluded  to,  so  far  as  it 
contributes  to  bind  him.  By  the  bargain  of  1st  Afay,  1824, 
Hey  ceases  to  be  grantee  of  the  annuity,  and  fViUdmon  is 
put  in  his  place,  and  became  entitled  to  receive  the  annual 
payments.  The  money  paid  to  Hey  is  1995/.  It  is  true, 
that  as  between  Wilkinson  and  the  plaintiff  the  former  was 
to  receive  1000/.  and  interest,  and  that  after  payment  of 
that  sum  and  interest,  the  plaintiff  was  to  receive  the  an- 
nual payments;  but  at  the  time  when  the  plaintiff  made 
the  payments  in  respect  of  which  he  seeks  to  recover  con- 
tribution, Wilkinson  was  entitled  both  at.  law.  and  in  equity 
to  receive  them.  I  therefore  think  that  the  mode  which 
these  parties  have  adopted  is  not  inconsistent  with  the.  jus- 
tice of  the  case,  and  that  as  between  the  plaintiff  and  the 
.defendant  we  are  bound  to  consider  this  as  a. subsisting  an- 
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naity,  until  the  defendant  shall  have  made  his  election  to         t8f9(. 
repudiate  the  bargain  entered  into  between  these  parties.      ^' 
The  remaining  question  is,  whether,  in  consequence  of  the  v. 

provision  introduced  into  the  deed  of  the  1st  Afay,  1824,  ' 

by  which  the  plaintiff  pledges  part  of  his  property  as  a 
further  security  for  the  payment  of  the  annuity,  that  pro* 
perty  must  be  exhausted  before  the  plaintiff  can  call  for 
any  contribution  from  the  defendant.  Now  looking  at  the 
nature  of  this  deed,  it  seems  to  me  that  the  provision  by 
which  the  plaintiff  pledges  part  of  his  property  has  not  the 
effect  of  relieving  the  sureties.  What  are  the  nature  and 
terms  of  the  instrument  by  which  the  sureties  originally 
became  bound  for  the  grantor?  Three  persons  guarantcfe 
the  payment  of  the  annuity  to  Heif,  and  covenant  that  they 
will  well  and  truly  pay  230/.  10s.  This  is  a  stipulation  on 
the  part  of  those  three  guarantees.  What  is  the  legal  ope- 
ration of  that  guarantee?  Why,  that  if  one  of  those  per- 
sons shall  be  called  upon  to  pay  the  annuity,  he  shall  be 
entitled  to  recover  contribution  from  the  rest.  But  there 
is  another  clause  in  a  subsequent  part  of  the  deed»  by  which 
one  of  the  sureties  pledges  certain  property  as  a  further 
security  for  the  payment  of  the  annuity.  If  that  clause 
was  intended  for  the  benefit  of  the  sureties,  then  any  ar- 
rangement which  would  have  the  effect  of  depriving  them  of 
that  benefit  would  relieve  them  from  liability.  But  that 
clause  purports  to  have  been  inserted  at  the  request  of  the 
grantor  of  the  annuity,  and  was  introduced  for  the  purpose 
of  giving  a  better  security  to  the  grantee,  and  not  for  the 
purpose  of  releasing  the  sureties  from  the  responsibility 
which  they  had  incurred  by  a  prior  clause  guaranteeing  Die 
payment  of  the  annuity.  I  am  therefore  of  opinion,  UfMn 
the  whole  of  this  case,  that  the  plaintiff  is  entitled  to  recover 
one  third  of  the  amount  of  payments  made  by  the  plaintiff 
since  the  17th  November,  1823,  down  to  December,  \BQ4. 

HoLROYD,  J.— I  am'of  the  same  opinion.     I  think  the 
plaintiff  IS  entitled  to'  recover  at  law  one  third  part  of  the 
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id^T.        payments  in  question,  and  that  he  is  not  entitled  to  recover 
gjjy,j^j^      any  more.     I  likewise  think  that  the  words  **  grant  of  an- 
V.  nuity"  aire  a  sufficient  description  of  the  nature  of  the  in'- 

stFument  withiii  the  meaning  of  the  annuity  act.  It  seems 
to  me  atso  to  be  perfectly  clear  that  the  17th  section  of  the 
49  Geo.  3,  c.  121,  does  not  relate  to  sureties  for  the  payment 
of  an  annuity,  but  to  annuity  creditors  only,  whose  interest 
may  be  ascertained  by  the  commissioners  by  putting  a  value 
upon  the  annuity  itself.  The  next  question  is,  whether  the 
annuity  is  to  be  considered  as  at  an  end  by  the  transaction  of 
the  1st  of  Maif,  1824.  I  think  it  cannot,  and  that  the  an* 
Huity  as  between  theae  parties  must  be  treated  as  a  sub'^ 
•iaiiag  amioity,  and  that  the  defendant  still  continued  liable 
to  pay  bis  contribution  by  reason  of  his  suretyship.  The 
remaining  question  is,  whether  the  assignment  by  the  plaintiff 
of  certain  stock,  as  a  further  security  for  the  payment  of  the 
annuity,  makes  any  difference  as  to  the  liability  of  the  sure* 
lies.  I  think  it  does  not.  The  assignment  of  stock  was 
intended  not  for  the  benefit  of  the  sureties,,  but  of  the 
grantee.  Even  if  the  payment  had  been  made  out  of  that 
fund,  it  seems  to  me  that  the  co-sureties  would  have  been 
entitled  to  recover. 

LiTTLBDALE,  J. — I  am  of  the  same  opinion.  I  think 
the  objection  stated  as  to  the  insufficiency  of  the  memorial 
is  not  tenable,  and  that  the  instrument  was  properly  de* 
scribed  as  far  as  it  goes,  and  that  it  was  unnecessary  to 
specify  the  assignment  of  stock  for  better  securing  the  pay-^ 
nientof  the  annuity.  If  it  were  necessary  to  set  out  this,. it 
Vvould  on  the  same  principle  be  necessary  to  set  out  the 
obligations  of  the  three  sureties.  With  regard  to  the  bank^ 
ruptcy  it  appears  to  me  that  the  defendant's  certificate  is  Jio 
bar  to  this  action,  and  that  the  17th  section  of  the  act  re* 
ferred  to  does  not  apply  to  this  case.  That  section  applies 
only  to  the  case  of  an  annuity  creditor,  but  the  plaintiff  was 
not  an  annuity  creditor,  although  he  may  be  a  creditor  in 
respect  of  a  transaction  arising  out'of  an  annuity.     I  also 
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think  that  this  is  a  subsisting  annuity  notwithstanding  what        1827* 
has  taken  place  between  the  plaintiff  and  WUkinson,  and  1 
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dp  not  think  th^t  the  plaintiff,  by  having  pledged  some  of  v. 

his  own  property  as  a  further  security,  has  precluded  hiinself 
from  recovering  against  the  defendant  for  contribution. 

Postea  to  ttie  pbintiff. 


Hughes  v.  Humphreys  and  another. 

Covenant.    The  declaration  stated,  that  by  a  certain  Covenant,  bv 

indenture  of  apprenticeship  made  between  plaintiff  of  the  ^^j^^^^^^?.^ 

first  part,  Owen  Hughes  of  the  second  part,  and  defendants  against  the 

of  the  third  part,  defendants  did  covenant  &c.,  to  and  with  teaching  the 

plaintiff,  his  executors,  8cc.,  that  they,  defendants,  would  use  SfP'*^^*'. 

their  best  endeavours  to  teach  and  instruct  Owen  Hughes  fendant  did 

in  the  business  and  profession  of  surgery  and  pharmacy,  ISe^^^^iJce 

and  all  other  the  branches  of  the  same ;  and  also  find  and  can  away  and 

provide  for  Owen  Hughes  good,   sufficient,  and  suitable  Replication, 

meat,  drink,  and  lodging,  during  the  term  of  five  years  next  that  on  ac«p- 

,  o    o  o  ^  ^  tjuu  dav  do- 

ensumg  from  the  day  of  the  date  of  the  indenture.     Breach,  fendant  refas- 

first,  that  defendants  did  not  nor  would,  after  the  making  ^^^^  then  or 
'       .  ,  '  ®  ever,  to  take 

of  the  indenture,  use  their  best  endeavours  to  teach  and  hack  the  ap- 

instruct  Owen  Hughes  in  the  business  and  profession  of  S^rebTdt^ 

surgeiy  and  -  pharmacy,  during  the  said  term ;  but,  on  the  chai^^ed  him. 

contrary  thereof,  they,  defendants,  afterwards,  and  after  the  thajTthe  ap- 

making  of  the  indenture,  and  before  the  expiration  of  the  prentice  had 

term,  to  wit,  on  5th  October,  18^5,  at  &c.,  wholly  refund^  fisted  as  a  sol* 

then,  or  at  any  other  time,  to  teach  and  instruct  Owen  ^j®r»  ^  *•* 
.  •'  .  .  plaintiff  never 

Hughes  m  the  said  business  and  profession,  contrary  to  the  requested  de- 
tenor  and  effect,  true  intent  and  meaning  of  the  indenture,  JSto^baclTthe 

and  of  the  covenant  of  defendants.     Secondly,  that  defend-  apprentice 

when  he  was 
ants  did  not  nor  would,  after  the  making  of  the  indenture,  ^y^i^  ^^  return. 

Surrejoinder, 
that  soon  after  the  apprentice  bad  enlisted,  defendant  refused,  then  or  ever,  to  take  him 
back,  and  wholly  discfiarged  hiro.  Demurrer.  Held,  that  the  surrejoinder  was  bad,  and 
■o  answer  to  the  rejoinder;  and  that  the  plea  was  good,  and  an  answer  to  the  action. 
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find  and  provide  for  Owefn  Hughes  good,  sufficient,  and 
suitable  meat,  drink,  and  lodging,  during  the  s^id  term; 
but,  on  the  contrary  thereof,  afterwards,  to  wit,  on  fee, 
at  &c.,  discharged  Otoen  Hughes  from  their  employ,  and 
neglected  and  then  and  there  wholly  refused,  then  or  at  any 
other  time,  to  receive  him  into  their  employ,  or  to  find  and 
provide  for  him  good,  sufficient,  and  suitable  meat,  drink, 
and  lodging,  contrary  to  the  covenant  of  defendants.  Plea, 
that  Owen  Hughes,  after  the  making  of  the  indenture,  and 
before  the  expiration  of  the  term,  to  wit,  on  8cc.,  at  &c., 
without  the  license  or  consent  of  defendants,  or  either  of 
them,  wrongfully .  deserted  from  and  left  the  service  and 
employ  of  defendants,  his  masters,  and  did  not  at  any  time 
afterwards  return  into .  such  service  and  employ,  but  hath 
the'npe  continually  hitherto  continued  absent  therefrom;  and 
defendants  further  say,  that  they  did  continually,  from  and 
after  the  making  of  the  indenture,  until  Owen  Hughes  so 
deserted  and  left  the  service  and  employ  of  .defendants  as 
aforesaid,  use  their  best  endeavours  to  teach  and  instruct 
Owen  Hughes  in  the  business  and  profession  of  surgery  and 
pharmacy,  and  all  other  the  branches  of  the  same;  and  did 
also,  during  all  that  time,  find  and  provide  for  Owen  Hughes 
good,  sufficient,  and  suitable  meat,  drink,  and  lodging, 
according  to  the  form  and  effect  of  the  indenture,  and  of 
the  covenant  of  defendants  in  that  behalf.  Replication,  to 
so  much  of  the  plea  as  relates  to  the  time  upon  and  subse- 
quent to  5th  October,  1825,  that  after  Owen  Hughes  so  left 
the  service  and  employ  of  defendants  as  aforesaid,  and 
during  the  term,  and  before  the  exhibiting  of  the  bill  of 
plaintiff  in  this  behalf,  to  .wit,  on  5th  October,  1825,  at&c., 
deftendants  wholly  refused  then,  or  at  any  other  time,  to 
receive  back  Owen  Hughes  into  their  service  or  employ  as 
such  apprentice,  or  to  use. their  best  endeavours  to  teach 
and  instruct  Owen  Hughes  in  the  business  and  profession  of 
surgery  and  pharmacy,  and  all  other  the  branches  of  the 
same,  or  to  find  and  provide  for  Owen  Hughes  good,  suf- 
ficient, and  suitable  meat,  drink,  and  lodging,  according  to 
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the  covenant  of  defendants,  and  thereby  then  and  there         1827. 
di#oharged  Owen  Hughes  from  their  service  and  employ. 
Rejoinder,  that  before  the  time  of  the  supposed  refusal  in  v: 

the  replication  to  part  of  the  plea  of  defendants  mentionedj  H^""*J^f- 
and  before  the  exhibiting  of  the  bill  of  plaintiff  in  this 
behalf,  to  wit,  on  dth  October,  1825,  Owen  Hughes  enlisted 
and  entered  into  the  service  of  his  Majesty  as  a  common 
soldier^  and  remained  and  continued  in  the  service  of  his 
Majesty  as  such  common  soldier  for  a  long  space  of  time* 
to  wit,  hitherto,  and  was  thereby  during  all  that  time  wholly 
iixcapacitated  from  serving  defendants  as  such  apprentice: 
and  defendants  further  say,  that  plaintiff  did  not  at  any. 
tune  after  Owen  Hughes  so  quitted  and  left  the  service  and 
employ  of  defendants  as  such  apprentice,  and  before  Owen 
Hughes  so  enlisted  as  such  soldier,  or  at  any  other  time, 
request  defendants  to  receive  back  Otoen  Hughes  into  their 
service  as  such  apprentice,  when  Owen  Hughes  was  ready 
and  willing  aud  capable  of  returning  into  such  service ;  nor 
did  Owen  Hughes  tender  himself  to  defendants,  or  offer 
during  that  time  to  return  into  the  service  and  employ  of 
defendants  as  such  apprentice.  Surrejoinder,  that  a  little 
time  after  Owen  Hughes  so  enlisted  and  entered  into  the 
service  of  his  Majesty  as  a  common  soldier,  as  in  the  re- 
joinder of  defendants  is  in  that  behalf  alleged,  to  wit,  on 
5th  October,  1825,  to  wit,  at  &c.,  defendants  refused,  then 
or  ever,  to  receive  back  Owen  Hughes  into  their  service  and 
employ  as  such  apprentice,  and  then  and  there  wholly  dis- 
charged Ou}en  Hughes  from  their  service  and  employ  as 
such  apprentice,  and  discharged  Ot&en  Hughes  from  return- 
ing or  offering  to  return,  then  or  ever,  into  the  service  of 
defendants  as  such  apprentice.     Demurrer  and  joinder. 

W.  O.  Russell,  in  support  of  the  demurrer.     First,  the 
•  plea  is  good,  and  is  a  bar  to  the  action.     It  states  a  suf- 
ficient excuse  for  the  neglect  to  maintain  and  teach  the 
apprentice,  which  is  charged  in  the  decjaration.  as  a  breach 
of  covenant  on  the  part  of  the  defendants.     The  plaintiff 
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alleges  that  the  defendants  refused  to  instruct  ok  to  provide; 
meaty  drink,  &€.,  for  the  apprentice  during  the  term.  The* 
defendants  answer,  that  they  did  instruct  and  provide  for 
the  apprentice  up  to  a  certain  time,  and  that  then  tbes 
apprentice  left  the  service  without  their  consent,  and  never 
returned  to  it.  Their  covenant  must  be  considered  as  an 
undertaking  to  instruct  an  apprentice  who  remains  in  ti», 
service,  and  thus  renders  his  instruction  practicable.  It  is 
impracticable  to  instruct  or  provide  for  an  apprentice  who 
runs  away  from  the  service,  therefore  his  absence  is  a  good 
excuse  for  the  non-performance  of  the  covenant  Secondly, 
the  surrejoinder  is  bad.  It  does  not  traverse  or  avoid  any: 
of  the  facts  alleged  in  the  rejoinder,  and  those  facts  are  an 
answer  to  the  replication.  The  replication  states,  that  tbe^ 
defendants,  on  the  3  th  of  October,  18£5,  refused  to  receive 
back  the  apprentice  into  their  employ,  and  thereby  dis* 
charged  bini.  The  rejoinder  shews,  that  before  that  time 
the  apprentice  had  enlisted,  and  had  become  incapacitated 
from  serving  the  defendants;  and  that  he  in  feet  never 
returned,  or  offered  to  return,  into  the  service.  That, 
according  to  the  dictum  of  Bayley^J,,  inWimtone  v.  Unnifl), 
is  a  sufficient  excuse  for  not  giving  instruction,  &c.,  during 
the  term  for  which  the  apprentice  was  bound ;  and  Ctj^rv. 
Brotme  (fr)  is  also  an  authority  to  the  same  effect.  That 
being  .so,  the  surrejoinder  is  bad  for  not  traversing  or  avoid-*, 
ing  the  facts  stated  in  the  rejoinder. 


Rutnball,  coutri*  First,  the  surrejoinder  answers  the 
rejoinder.  It  states,  ^that  on  a  certain  day  the  defendants 
wholly  discharged  the  apprentice  from  returning,  or  offering 
to  return,  into  their  service.  .  That  operates  as  a  continuing 
refusal  to  take  back  the  apprentice,  extending  over  the 
whole  of  the  residue  of  the  term  mentioned  in  the  inden- 
ture, and  the  fact  of  the  apprentice  being  afterwards  inca* 
pacitated  from  returning  was  quite  immaterial.     If  his  dis* 

(a)  «  D.  &  R.  474;  1  B.  &  C.  467 ;        {b)  5  Price,  297. 
ID.&B.  Mag.  Cas.  337. 
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abiUty  had  been  removed  the  very  next.day,  he  would  ttill        1897. 
have  continued  discharged  from  the  service  of  the  defend- 
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ants,    if  the  surrejoinder  had  alleged  only  a  refusal  to  take  v. 

back  the  apprentice,  it  might  have  been  necessary  to  aver  a 
willingness  and  offer  to  retuvn,  Co.  lAtt.  £07*  Ruwsihome 
V.  John9on(€^\  but  the  allegation  tfiat  the  defendants  wholly 
diicharged  the  apprentice  from  their  aenrice,  renders  an 
offer  to  return  unnecessary,  and  a  disability,  of  returning 
immaterial;  I  jRo//.  Jbr.  458,  N^  pi.  5,  Jones  w.Bmrkley  (6)< 
[Bayley,  J..  It  is  laid  down  in  Co.  lAtt.  29,1,  that  if  there 
be  a  feoffment  upon  condition  to  be  perfiormed  before  a 
certain  day,  and  the  feoffee  incur  a  disability,  the  condition 
is  broken,  and  the  feoffor  may  re-enter,  although  the  dis- 
ability may  be  removed  before  the  day.]  Secondly,  the  plea 
is  clearly  bad;  it  contains  no  sufiicient  answer  to  the  decla-* 
ration.  There  are  two  breaches  of  covenant  assigned,  the 
neglecting  to  instruct  the  apprentice,  and  the  neglecting  to 
provide  necessaries  for  him;  and  neither  of  these  is  tra- 
versed. The  absence  of  the  apprentice  is  not,  in  point  of 
hiw,  an  excuse  for  the  non-performance  of  the  covenant, 
because  the  law  implies  a  covenant  on  the  part  of  the.  master 
that  the  apprentice  shall  remain  with  him  and  receive  in- 
struction f  and  where  a  party  covenants  that  something  shall 
be  done  or  accepted  by  a  third  person,  he  is  liable  to  an 
action  for  the  refusal  of  such  third  person  to  do  or  accept 
the  act;  Com,  Dig.  CovenafU,  (L.  14);  Bro.Abr.  Condiiiotii 
pi.  4;  Lamb*8  ca$e  (c) ;  Doughty  v.  "Seal  (d) ;  Hesketh  v. 
G«iy(€);  Wonky  v.  Wood(f).  It  is  true  that. in  those 
cases  the  act  was  to  be  done  to  or  accepted  by  a  stranger, 
and  therefore  they  might  be  distinguishable  from  the  present 
case,  if  there  was  any  thing  here  to  shew  that  the  apprentice 
was  a  party  to  the  indenture.  But  there  is  nothing  to  shew 
that  he  was  either  party  or  privy  to  the  indenture ;  no  sucb 
averment  appears  upon  any  part  of  the  record  ;  and  in  the 

(a)  1  East,  S03.  (</)  1  Saund.  216. 

(6)  2  Dougl.  684.  (t)  Sa>er,  135. 

(c)  5  Co.  Rep.  24.  (/)  6  T.  R.  7 10. 
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^^'        absence  of  such  an  arverment,  the  fact  cannot  be  preiumKB«n: 
Hugh £8      Hollingworth  v.  Jscue  (a).  Moor  v.  Jones  (ft),  Ashmore  ▼. 
V-  Ripley  (c).     In:  Branch  v.  Ewington  (d),  and  Cuming  vi 

Hill{e),  the  latter  of  which  comes  very  near  the  present 
dase,  it  was  held,  that  a  father,  who  had  covenanted  that 
his  son  should  serve  as  an  apprentice,  was  not  exonerated 
by  the  refusal  of  the  son,  although  the  latter  was  a  party  In 
the  indenture.  Here  the  justice  of  the  case  is  clearly  .aod 
strongly  with  the  plaintiff;  for  he,  as .  the  father  of  the 
apprentice,  and  a  party  to  the  indenture,  can  neither  release 
bitnself  from  his  covenants,  nor  compel  the  apprentice  to 
i^eturn  to  his  service :  whereas  the  defendants,  as  the  maateiSb 
have  ample  powers  given  to  them  by  the  law,  under  wUbk 
they  may  either  compel  the  apprentice  to  return  to  biathi^!^ 
or  procure  the  indenture  to  be  caucelled.  >ra 

<  Bavlby,  J. — I  fully  concur  in  the  principle,  that  wbeiif 
a'covenant  is  made  that  a  stranger  shall  do  or  accept  partt» 
cular  acts;  that  covenant  must  -  be  performed  at  the  poril 
atid  ritik  of  the  covenantor.  But  the  first  questitmifi  .dib 
ease  is,  have  the  defendants  covenanted  for  the  fuAMukU 
ance  of  those  acts  on  the  part  of  the  apprentice,  thf»$ii0ib 
performance  of  which  is  assigned  as  a  breach  of  camamti^ 
That  question  can  only  be  answered  by  lookkig  htfiUe 
nature  of  the  instrument,  the  relation  of  tbe  pairtieB^  fai^ 
the  language  which  they  have  adopted  in  the  tranaadioM. 
The  declaration  describes  the  instrument  as  an  indentifraibf 
apprenticeship,  made  between  the  plaintiff  of  tbe  firstpai^ 
the  apprentice  of  the  second,  and  the  defendants  of'tht 
third;  but  the  only  covenant  it  sets  out  is  one  upon  iHe 
part  of  the  defendants,  to  instruct  and  provide 'for  the 
apprentice.  Now  it  is  usual,  in  indentures  of  apptMOtiD^ 
ship;  to  find  some  third  party  who  receives  cotenabts'iAir 
the  benefit  of  the  apprentice,  and  makes  covenautis  iftanihnk 

(a)  Cro.  Eliz.  355.  (d)  Dougl.  5X8. 

(b)  8  Ld.  Rayin.  1541.  (f)  3  B.  &  A.  59. 

(c)  Cro.  Jac.  420. 
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ini#  oafe  of  Branch  v.  Emngion(a)  shews  what  the  cha-         ^^^7. 
meter  and  situation  of  such  third  party  are;  that  he -is  not       hcobcs 
a  stranger  to  the  apprentice,  but  in  a  great  degree  identified  v. 

with  him.  There,  the  parties  to  the  indenture  were  the  ^«'"»«^' 
master,  the  apprentice,  and  his  father.  They  all  entered 
into  covenants— the  master  to  teach,  the  apprentice  to 
serve,  and  the  father  to  find  clotbing-^-and  eacK  party  bound 
himself  to  the  other  for  the  performance  of  all  the  cove- 
nants in  the  indenture.  The  apprentice  having  broken,  bis 
covenant,  the  father  was  sued  and  held  liable.  Why? 
Might  it  not  have  been  said  in  answer  to  that  action,  as  it 
ir«aid  in  support  of  this,  that  the  master  had  impliedly 
lilMrenanted  to  compel  the  apprentice  to  stay  and  serve,  if 
tUac-were  the  true  meaning  of  the  indenture?  The  argu- 
ment would  equally  apply  to  both  cases;  but  no  such  argu- 
ment was  urged  there.  The  plea  in  this  case  is  in  substance 
tkis: — "  I  did  perform  my  covenants  so  long  as  the  appren- 
tice gave  me  the  opportunity  of  doing  so."  It  therefore 
answers  the  alleged  breaches  of  covenant  up  to  the  time  of 
the  apprentice  quitting  the  service,  and  excuses  them  after 
Aat  tioie.  Then  the  question  is,  who  covenanted  to  compel 
the  apprentice  to  remain  and  serve?  If.  the  masters, so 
covenanted,  the  statement  in  their  plea  is  no  excuse;  if 
they  did  not,  it  is.  Upon  this  case,  as  disclosed  upon. the 
pleadings,  I  am.  of  opinion  that  the  masters  did  not  so  cove- 
nant, and  that  consequently  they  are  not  liable  for.  the 
alleged  non-performance  of  their  covenants  to  instruct  and 
provide  for  the  apprentice.  Then  if  the  plea  is  good,  .as.  I 
think  it  is,  it  follows  that  the  subsequent  pleadings  are  bad. 
The  replication  states  a  refusal  by  the  defendants  to  take 
hack  the  apprentice,  and  avers  that  they  thereby  wholly 
dbcbaiged  him  from  their  service.  The  defendants  rejoin, 
that  the  apprentice  had  contracted  another  relation,  which 
vdisabled  him  from  returning  to  their  service.  In.answer.to 
that,  and  in  order  to  render  the .  defendants  liable,  for  not 
taking  the  apprentice  back,  at  all  events  an  offer  to  return 

(a)  Dougl.  518. 
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I8«r.        tfaouM  have  been  alleged;  but  the  surrejoinder  contains ito 
Uousi      ^^^^  allegation.     For  these  reasons  I  am  of  opinion  that 
the  defendants  are  entitled  to  judgment. 


HoMPfltsrs. 


HoLEOYB,  J. — It  seeme  to  me  that  the  plea  in  this  case 
il  good»  and  that  the  subsequent  pleadings  to  avoid  it  are 
bad.  If  so,  the  defendants  are  entitled  to  judgment.  I 
assent  to  the  principle  laid  down  in  the  cases  which  have 
been  citedi  as  regards  the  performance  of  covenants  to  or 
bj  strangers ;  but  they  do^not  apply  here,  far  the  appreB- 
tice  in  this  case  was  not  a  stranger.  It  is  not,  indeed, 
averred  that  the  plaintiff  and  the  apprentice  executed  die 
indenture,  but  they  are  stated  td  be  parties  to  it.  In  an 
indenture  of  apprenticeship  the  master  and  the  apprentice 
stand  in  different  and  opposite  situations,  and  there  is 
generally  a  third  party  who  covenants  on  behalf  of  the 
apprentice.  The  master  does  not  covenant  that  the  appren- 
tice shall  remain  in  his  service,  or  receive  his  instruetiens ; 
the  fair  effect  of  the  indenture  is,  that  the  master  shaH  use 
his  best  endeavours  to  give  instruction,  and  the  apprentice 
covenants,  either  by  himself  or  by  a  third  person,  to  received 
that  instruction.  *-    vm, 

LiTTLEDALB,  J. — I  am  of  the  same  opinion.  The  con- 
tract made  by  the  defendants  was,  that  they  would  use 
their  best  endeavours  to  instruct  the  apprentice;  and  when 
the  apprentice  absented  himself,  he  made  it  impossible  for 
them  to  perform  that  contract.  It  is  argued  that  the  absence 
•of  the  apprentice  is  no  excuse,  because  he  is  a  stranger  to 
the  contract.  It  is  true  there  is  no  averment  that  he  exe- 
cuted the  indenturCi  and  in  some  respects,  therefore,  he 
may  be  considered  as  a  stranger,  but  not  as  regards  tke 
present  question ;  and  I  think  he  is  so  far  identified  with 
the  plaintiff,  that  his  default  is  the  default  of  the  plfdntiff^ 
and  furnishes,  therefore,  an  answer  to  the  action. 

Judgment  for  the  defendants. 
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Cook  and  others.  Assignees  of  Griffin,  a  Bankrupt,  i?.         ^B^r. 
Pallmer. 

Assumpsit,  for  money  had  and  received.     Plea,  non  A  baifiir  bad 

assumpsit ;  issue  thereon.    At  the  trial  before  Lord  Ten'  eution  goods 

ierden,  C.  J.  at  the  London  sittings  after  Trinity  term  18d5,  ^^^  ^^^^^    , 

,     .  more  than  sui- 

a  verdict  was  found  for  the  plaintiffs,  damages  603/.,'Subject  ficient  to  satis- 

to  the  opinion  of  the  Court  upon  the  following  case: —        ?he"trader  be- 

Tbe  plaintiffs  are  the  assignees  of  D.  Griffin,  a  bankrupt,  came  bank- 

The  defendant  was  sheriff  of  Surrey  at  the  time  when  the  JJ^Kn^ii 

transactions  hereinafter  mentioned  occurred.     On  the  12th  thonsed  the 

of  Aprils  18d2,  J.  Theobald  entered  up  judgment  again&t  au  the  goods 

Griffin  on  two  several  warrants  of  attorney,  and  issued  writs  ^J  P";*'«  con- 

of  Jieri  facias,  returnable  on  tVedtiesday  next  after  fifteen  tain  sum, 

days  of  Easter,  directed  to  the  defendant,  as  sheriff  of  JJil'd^J^e^j^^jJ' 

Surrey,  indorsed  to  levy  the  two  sums  of  509/-  i3s.  4d,  and  the  money. 

1019/«  10s.  Id,    The  defendant  issued  his  warrants  directed  (|,g„  satis6ed 

to  Jarvis,  his  bailiff,  who,  on  the  same  12th  of  //pril^  seized  the  execution 

■  i    '  f        i.    ■       .       1  I  creditor,  but 

•the  Stock  in  U-ade  of  the  bankrupt,  to  answer  those  two  neverpaidover 

sums.    Jarvis  remained  in  possession  untiUtiite,  whena  the  surplus  to 

.       "^  .  the  asftisnees. 

commission  of  bankrupt  issued  against  Griffin,  on  an  act  of  The  assignees 

bankruptcy  committed  on  the   1st  of  May,  18««.     During  ri"j^o?thewr. 

the  time  that  Jarvis  was  in  possession,  he  suffered  part  of  plus:— Held, 

the  bankrupt's  stock  to  be  sold,  and  received  the  proceeds,  not  reaver, 

aoiouuting  to  400/.    After  the  commission  issued,  Jarvis  di-  ^.?2?®  ^^„ 
,  .«.  ,  .  bailiff  in  sell - 

rected  tbesheriff 's  brokers  to  removefrom  the  premises  goods  ing  mods  be- 

suffieient  to  satisfy  the  two  writs>  which  they  did.    In  June,  ^"ant^of  *he 

the  defendant  being  ruled  to  return  the  writs,  as  to  one  re-  levy  was  the 

turned  that  he  had  levied  part^  and  had  goods  to  satisfy  the  ^gnees  and 

Te8idue,^which  remained  in  his  hands  for  want  of  buyers,  not  ^ the 

and -as  to  the  whole  sura  to  be  levied  under  the  other  writ, 

he  made  the  same  return,  that  he  liad  levied  goods  wbidi 

remained  in  his  hands  for  want  of  buyers.     On*  the  IBth 

of  June,  a  commission  of  bankrupt  issued  against  Griffin, 

under  which  the  plaintiffs  were  chosen  assignees ;  and  on 

the  7th  of  August  following  they  gave  the  defendant  notice 
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in  writing  of  the  commission.  While  the  goods  remained 
in  the  hands  of  the  sheriff's  brokers,  one  Martin,  having 
inspected  them,  offered  to  buy  the  whole  for  1803/,  18^., 
and  a  memorandum  was  drawn  up  and  signed  by  Theobald 
and  the  plaintiffs,  as  assignees,  which,  after  reciting  that 
the  goods  were  in  the  custody  of  the  sheriff  of  Surrey,  and 
that  it  was  for  the  interest  of  all  parties  that  they  should 
be  sold  to  Martin  for  1803/.  18s.,  stated  that  the  parties 
*'  did  thereby  consent  and  agree,  that  the  sheriff  should  be 
at  liberty  to  deliver  the  goods  to  Martin,  and  to  receive 
that  sum  as  the  full  value  of  the  goods."  Martin,  accom- 
panied by  Theobald* a  attorney,  then  went  to  Jarvis,  and 
paid  him  the  purchase- money,  whereupon  Jarvit  gave  him 
an  order  to  the  sheriff's  brokers  to  deliver  the  goods. 
Jarvis  afterwards  went  with  him  to  the  brokers,  and  saw 
the  goods  delivered.  The  remainder  of  Theobald's  claim 
was  satisfied  out  of  the  money  paid  by  Martin  to  Jarvis, ' 
but  the  latter  never  paid  over  to  the  plaintiffs,  or  any  other 
person,- the  balance  due  to  them,  and  he  afterwards/ and 
before  the  commencement  of  this  action,  became  bankrupt. 
The  action  was  defended  by  his  sureties. 

Hutchinson,  for  the  plaintiffs.  At  the  trial  two  points 
were  made  for  the  defendant.  First,  that  Jarvis,  by  seizing 
goods  exceeding  in  value  the  sums  indorsed  upon  the  writs, 
had  exceeded  his  authority,  and  that,  consequently,  the 
sheriff  was  not  responsible  for  his  act.  Secondly,  that  the 
agreement  afterwards  made  between  the  execution  creditor 
and  the  plaintiffs,  was  such  an  interference  by  them  in  the 
transaction  as  deprived  them  of  the  right  to  sue  the  sheriff; 
that  it  was  an  adoption  by  them  of  the  act  of  Jarvis,  without 
the  knowledge  of  the  defendant ;  and  that  it  made  Jarvis 
their  agent,  and  thereby  released  the  defendant,  as  sheriff, 
from  all  responsibility.  Now  there  can  be  no  doubt  that 
the  sheriff  was  originally  liable  for  the  amount  of  the  goods 
seized  by  his  officer ;  and  the  subsequent  agreement  could 
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not  discharge  him  from  a  liability  which  had  attached  at  the       -iQtf> 
moment  the  goods  were  seized.     Theobald  might  have  sued        ^. 
the  sheriflF,  if  his  executions  bad  not  been  satisfied;  and  this  v* 

action  is  brought  by  third  persons,  who  were  not  connected       a***-***** 
with  the  executions,  and  whose  rights  bad  not  arisen  at 
the  time  when  the  seizure  was  made. 

JP.  Pollock^  contrd.  The  sheriff  is  generally  h'able  for  the 
wrongful  acts  of  his  officer;  but  they  most  be  acts  done  by 
the  officer  in  the  course  of  his  employment,  and  in  the  exer- 
cise of  his  authority.  Thus,  if  a  bailiff  being  directed  to 
arrest  A,^  arrests  B.,  the  sheriff  is  responsible;  but  if  he 
arrests  B.  and  C,  the  sheriff  is  not  responsible.  Where  a 
bailiff  seizes  goods  exceeding  in  value  the  amount  indorsed 
on  the  writ,  the  sheriff  is  liable  for  the  whole,  but  the  usual 
and  proper  course  is  for  the  bailiff  to  sell  by  auction  sufficient 
to  satisfy  the  levy,  and  then  to  stop  the  sale.  Suppose  there 
bad  beeu  a  sale  by  auction  in  this  case,  and  the  plaintiffs  bad 
been  present,  and  when  sufficient  had  been  sold  to  satisfy 
Theobald's  executions,  they  had  requested  J^eirvw  to  proceed 
and  sell  the  remainder  of  the  goods,  and  he  had  dope  so  and 
received  the  money,  would  the  sheriff  have  been  responatble 
for  the  surplus  money  so  raised?  Clearly  not,  because 
Jarvis  would  then  have  been,  for  that  portion  of  the  sale,  the 
agent  of  the  plaintiffs  and  not  of  the  sheriff;  and  yet  that  is, 
in  substance,  the  present  case.  The  plaintiffs  authorised 
JartJis  to  sell  the  whole  of  the  goods  to  Martin,  and  to 
receive  the  whole  of  the  purchase-money.  By  so  doing 
they  made  Jarvis  their  own  agent,  and  exonerated  the 
sheriff.  They  knew  their  own  interests  and  were  bound 
to  protect  them,  which  they  might  easily  have  done,  by 
taking  care  that  Jarvis  received  no  more  of  the  purchase- 
money  than  was  sufficient  to  satisfy  Theobald's  executions. 

.  Bayley;  J. — I  am  of  opinion  that  the  plaintiffs  cannot 
recover.  The  defendant  was  no  party  to  the  agreement  under 
which  all  the  goods  were  sold^  and  all  the  purchase-money 
VOL. IX,  3b 
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1837.  pnid  to  the  sheriff's  officer;  that  was  an  arrangement  mad^ 
between  Theobald,  the  execution-creditori  and  the  plaintiffs. 
Th^obald\\2LA  issued  two  executions.  Part  of  the  money  ha^ 
Pallmeb.  been  raised,  and  was  in  the  possession  of  the  officer,  toge- 
ther with  goods  more  than  sufficient  to  satisfy  the  residue. 
The  duty  of  the  officer  was  to  raise  the  residue  by  the  sale 
of  those  goods,  and  when  that  was  done,  to  stop  the  sale ; 
but  Theobald  and  the  plaintiffs  authorised  the  officer  to  sell 
all  the  goods  for  a  certain  sum.  Upon  that  sale  the  officer 
wps  the  agent  of  the  sheriff  to  the  extent  of  the  sum  to  be 
levied,  but  no  further,  for  his  authority  to  sell  to  a  greater 
extent  was  not  derived  from  the  sheriff,  but  fiom  Theobald 
W^  the  plaintiffs,  who  by  giving  him  that  authority  made, 
him  their  agent  as  to  that  part  of  the  transaction.  The 
sheriff  never  had  any  right  to  call  upon  the  officer  to  pay 
over  the  surplus  to  him,  nor  was  it  the  duty  of  the  officer 
to  do  so;  and  as  the  sureties  are  only  responsible  for  the 
due  performance  of  the  officer's  duty  to  the  sheriff,  the 
plaintiffs  cannot  be  entitled  to  recover,  even  considering  the 
sureties  as  the  real  defendants  in  this  action.  I  am,  tliere- 
fore,  of  opinion  that  a  nonsuit  must  be  entered. 

HoLKOYD,  J.  and  Littlrdale,  J.  concurred. 

Judgment  of  nonsuit. 


Davis,  Executrix  of  Griffith,  v.  Bryan,  Gent,  one&c, 

J.purcbnsed    DECLARATION    in  indebitatus  assumpsit,  containing 

annuity  forhls  counts  for  money  had  and  received  by  the  defendant  to  the 

life,  which  was  use  of  the  testator,  for  interest  due  from  the  defendant  to 

up  to  the  time  ^^^  testator  upon  an  account  stated  with  the  testator,  for 

oHiis  death,      money  had  and  received  by  the  defendant  to  the  use  of  thfe 

No  memonal  .  .  "^ 

wasinroUed:    plamtiff  as  executrix,  and,  lastly,  a  count  upon  an  account 

--Heid,  that     ,, j^tej  between  the  defendant  and  the  plaintiff,  as  exiicuttfe. 
His  execotnx  •  ' 

could notreco-  of  monies  due  to  her  in  that  character.     l>ie  cfeffertdant 

paitof^heTon-  p'^aded  the  general  issue,  the  statute  of  limitations^  and  a 

sideratioQ         set-off  for  money  lent  and  advanced,  and  paid,  laid  out  ahd 
money. 
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expended  by  the  defendant  for  the  use  of  the  testator.  On 
these  pleas  issues  were  joined.  At  the  trial  before  Lord 
Tenierden,  C.  J.  at  the  Middksex  sittings  after £as/er  term, 
IBQf),  a  verdict  was  found  for  the  plaintiff  on  the  second 
issue,  and  also  on  the  first  and  third  issues  with  the  damages 
laid  in  the  declaration,  subject  to  the  opinion  of  the  Court 
upon  the  following  case : — 

The  testator  in  1814,  aud  from  thence  until  his  death, 
resided  in  or  near  Ros$  in  Herefordshire.  The  defendanti 
an  attorney,  resided  during  the  same  period  at  Monmouth, 
and  acted  as  the  attorney  and  agent  of  the  testator.  On  the 
£5th  November,  1814,  the  testator  agreed  to  purchase  of 
the  defendant  an  annuity  of  24/.  for  his  (testator's)  life,  for 
tlie  price  of  300/.  which  was  then  paid  by  him  to  the  de- 
fendant ;  and  the  defendant,  to  secure  the  annuity,  signed 
the  following  instrument,  which  instrument  was  found 
among  the  testator's  papers  after  his  death,  and  was  pro* 
duced  by  the  plaintiff  at  the  trial:  — 

•'  Received  this  25th  November,  1814,  of  Mr.  William 
Griffith,  the  sum  of  300/.  being  the  purchase-money  for  an 
annuity  of  24/.  to  be  paid  by  me,  my  heirs,  executors,  or 
administrators,  to  the  said  William  Griffith,  daring  the  term 
of  his  natural  life,  by  two  equal  half-yearly  payments,  on 
Midsummer-day  and  Christmas-day  in  every  year ;  the  said 
annuity  to  commence  from  the  25th  December  next,  and 
the  first  half-yearly  payment  to  be  made  on  the  24th  June 
n^lst ;  and  the  payment  of  the  said  annuity  to  be  secured  at 
any  time  after  the  expiration  of  two  years,  from  the  2^th 
December  next,  on  freehold  lands,  messuages,  or  tenements, 
/of  i^qual  or  greater  annual  value,  if  so  required  by  the  said 
William  Griffith,  on  his  giving  three  months'  previous 
iH>tice  in  writing  for  that  purpose." 

-,.,No  memorial  of  this  instrument  was  inroUed,  nor  wa» 
^ay  otbec  security  for  the  annuity. given  by  the  defendant, 
pr  fipplii^^  for  by  the  testator.  The  defendant  was  able  to 
fc^v^  gi,ven.the  freehold  security,  if  it  bad  been  required. 
Xb^itest^tpr  died  in  De^mier,  18^3,  and  from  the  time  of 
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IBtT;        the  contract  for  the  annuity  to  the  time  of  his  death*  the 

^'  annuity  was  regularly  paid  to  him  half-yearly  by  the  dd*^ 

V.  fendanti  and  frequently  in  advance.    The  defendant  and 

B^TAjt.       ijjg  testator  were  on  terms  of  great  intimacy*  and  the  de^- 

fendant  often  lent  him  money*  the  balance  of  which  wa9 

paid  to  the.  defendant  by  the  plaintiff*  after  the  testator'^ 

death. 

K  The  question  for  the  consideration  of  the  Court  is*  whe- 
ther the  plaintiff  is  entitled  to  recover  from  the  defendant 
any  and  what.sum  in  respect  of  the  sum  of  300/*  so  piiid 
by  the  testator  to  the  defendant,  and  whether  the  same  i« 
subject  to  any  and  what  deduction  in  respect  of  the  annuity 
so  paid  as  aforesaid. 

JZ.  V,  Richards,  for  the  plaintiff.    The  plaintiff  is  entr* 

tied  to  recover  the  balance  of  the  300/.  after  deducting  the 

payments  made  by  the  defendant.     The  testator,  if  he  hud 

brought  the  action*  might  have  recovered  the  whole  300i^ 

because  no  memorial  of  the  graint  of  the  annuity  having 

been  inrolled,  the  grant  Was  "  dull  and  void  to  all  intents 

and  purposes/'  within  the  very  words  of  the  statute  5S  Geo. 

a*  c.  141,  8.2.    The  provision  in  that  act  is  precisely  the 

same  as  that  in  the  former  act*  17  Geo,  3*  c.  £6*  s.  1^  with 

respect  to  which  it  has  been  repeatedly  decided  that  where 

the  grant  of  an  annuity  is  void  for  non-compliance  with  the 

requisites  of  the  law,  the  consideration  given  for  it  may  be 

recovered  back;  Shave  y.  Webb  (a),  Scti/jfifeWv,  Gowland{b), 

[Baykjf,  J.  In  .those  cases  the  annuity  was  set  aside  for 

informality  in  the  memorial.]    True*  but  that  makes  no 

difference ;  there  the  memorial  was  held  bad,  and  it  was 

set  aside ;  here  no  memorial  has  ever  been  inrolled ;  tH^ 

parties,  therefore,  are  in  the  same  situation.     It  will  be 

contended  that  the  executrix  cannot  maintain  the  action, 

although  the  testator  might  have  done  so  ;  but  it  is  difficult 

to  say  upon   what  principles  such  an  argufnent  can  be 

rested.    [Bayley,  J..  In  this  case  the  grantee  hf^s  received. 

(fl)  1  T.  R.  rS3.  (6)  6  East,  UU 


AFX«:K  £AST£il  T£KM^  Vlil  0£p«  IV. 

the  whole  coQsideration  for  which  be  paid  the  300/.,  for  th« 
annuity  was  regularly  paid  to  biiii  during  his  life;  so  that 
your  argument  must  go  this  length,  that  even  if  the  testator 
had  received  the  annuity  for  thirty  years  together,  his  execu- 
trial  might  still  recover  back  the  consideration  money.]  It  is 
not  proposed  to  push  the  argument  to  that  extreme  length; 
nor  is  it  necessary  to. do  so,  because  the  defendant  would 
be  entitled  to  set  off  the  payments  made  on  account  of  the 
annuity.  Hicks  v.  Hicks  (a):  and  the  present  plaintiff  only 
seeks  to  recover  the  balance  of  the  300/.  after  deducting  such 
payments.  In  the  case  last  cited  Lord  Ellenborough  said» 
that  if  the  consideration  money  was  money  had  and  re^ 
ceived,  it  must  be  money  had  and  received  with  all  its  conr 
sequences ;  and  one  of  those  consequences  is  that  the  exet 
cutrix  may  recover  it 
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G.  R.  CrosSp  contri.  The  present  case  is  distinguishable 
from  all  those  in  which  the  consideration  money  given  for 
an  annuity  has  been  recovered  back  after  the  grant  of  the 
annuity  had  been  set  aside.  In  all  those  cases  the  grant 
was  set  aside  upon  the  application  of  the  grantor,  and  thd 
action. to  recover  the  consideration  money  was  brought  in 
the  lifetime  of  the  grantee.  The  action  for  money  had  and 
received  is  an  equitable  action,  and  all  the  equity  in  this 
case  is  in  favour  of  the  defendant,  because  the  testator  has 
received  the  full  benefit  of  his  contract.  From  the  moment 
of  his  death  the  contract  ceased  to  be  executory,  and  there 
is  an  important  distinction  between  contracts  executed  and 
executory;  the  former  cannot  be  rescinded,  the  latter  may* 
Loury  v.  Bourdieu  (b),  Tappenden  v.  Randall  (c),  Auberi 
V.  Walsh  (d).  Here  the  contract  has  expired,  and  cannot, 
therefore,  be  rescinded ;  besides,  the  testator  has  had  the 
full  benefit  of  it. 

Bay  LEY,  J. — This  is  a  plain  case  as  regards  both  law 


(a)  3  East,  16. 

(b)  3Dougl.  468. 


(c)  2  B.  &  P.  467. 
(«0  3  Taunt.  277. 
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and  justice.  The  action  for  money  had  and  received  is  an 
equitable  action,  and  cannot  be  maintained  when  it  is 
against  good  conscience  that  the  money  should  be  reco- 
vered. Here  it  is  clearly  against  good  conscience  that  the 
plaintiiF  should  recover.  Look  at  the  facts.  A  bargain  is 
made,  and  the  testator  pays  SCO/,  upon  condition  that  he 
shall  receive  24/.  a  year  during  his  life.  He  did  receive  24/. 
a  year  during  his  life,  therefore  he  has  received  all  that  he 
bargained  for,  and  now  his  executrix  claims  a  return  of  the 
money  which  he  paid  for  the  annuity  which  he  bargained 
for  and  has  enjoyed,  upon  the  ground  that  the  bargain  was 
void  from  the  beginning.  Is  there  any  thing  like  good  con* 
science  in  such  a  claim  ?  Decidedly  not.  Or  is  it  warranted 
by  law,  that  is,  is  the  grant  of  the  annuity  void?  I  think 
not.  The  statute,  indeed,  says,  that  unless  a  memorial  of 
the  deed  is  inrolled,  the  deed  shall  be  void;  but  there  are 
many  cases  in  which  those  words  have  been  held  to  make 
the  instrument  voidable  only  at  the  pleasure  of  the  party, 
and  I  think  we  are  at  liberty  to  give  them  that  construction 
in  the  present  case.  It  is  said  that  the  statute,  as  explained 
by  the  case  of  flicks  v.  Hicks,  shews  the  contract  to  have 
been  absolutely  void;  but  that  was  a  very  different  case 
from  the  present.  There  the  grantor  of  the  annuity  insisted 
that  the  contract  was  void,  therefore  the  grantee  had  a  right 
to  do  the  same ;  and  the  only  point  decided  was,  that  the 
grantor  was  entitled  to  set  off  the  payments  which  he  had 
made  on  account  of  the  annuity  in  an  action  brought  by  the 
grantee  to  recover  back  the  consideration  money.  Besides, 
here  the  contract  is  no  longer  in  fieri:  it  has  been  executed, 
and  cannot  now  be  rescinded. 


HoLROYD,  J.,  and  Littledale,  J.,  concurred. 


Judgment  for  the  defendant. 
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Assumpsit  for  money  had  and  received.     Plea,  i7o;i  Money  paid  in 

assumpsit:  and  issue  thereon.     At  the  trial  before  Lord  fo"{*'^nd^wUh- 

Tenterdefit  C.  J.,  at  the  Middlesex  sittings  after  Trinity  out  full  means 

term,  1826,  the  plaintiff  had  a  verdict  for  150/.,  subject  to  knowledge  of 

the  opinion  of  the  Court  upon  the  following  case: —  f***^  f'*^^  ™y 

,  .  be  recovered 

The  plaintiff,  an  attorney  at  Matlock^  in  Derbyshire^  was  back,  by  the 

employed  by  the  defendant,   an  attorney  in  London,  to  partj^  payj^g  »^ 
,  in  an  actiim 

receive  the  rents  of  an  estate  near  Matlock  belonging  to  for  money  had 
t;he  defendant.     On  the  11  th  of  February,  1826,  the  plain-  *"^  »-«ceived. 
tiff,  having  previously  received  rents  exceeding  150/.,  in- 
closed, in  a  letter  of  that  date,  to  the  defendant,  the  follow- 
ing Irish  bill  of  exchange  for  150/.,  in  part  liquidation 
thereof: — 
"  i*l50.  Glen  Anne  Mills,  Nov.  24,  1825. 

Three  months  after  date  pay  to  our  order  150/.  sterling, 
in  London,  value  received. 

Atkinson,  Chomney,  &.  Atkinson. 
To  Mr.  Gerald  Atkinson,  Liverpool. 

Accepted,  payable  at  Williams  8c  Co.  bankers, 

G.  Atkinson." 

The  bill  had  several  indorsements,  but  there  was  nothing 
in  them  to  shew  that  it  had  been  drawn  or  indorsed  in 
Ireland.  On  the  1 3th  of  February  the  defendant  acknow- 
ledged the  receipt  of  the  bill.  On  the  27th  of  February 
the  bill  became  due,  but  was  not  then  presented  for  pay- 
ment. .  On  the  20th  of  March  the  defendant  wrote  to  the 
plaintiff  as  follows : — *'  I  am  sorry  to  acquaint  you  that  the 
bill  for  150/.  you  sent  me  for  the  rent  has  not  been  ho-^ 
ooured.  The  bill  is  drawn  by  or  in  the  name  of  Atkinson 
and  two  other  names  from  some  mills,  but  the  writing  is. 
so  bad  that  I  cannot  make  the  name  or  the  place  out: 
what  am  I  to  do  in  this?"  The  plaintiff  received  this  letter 
the  next  day,  and  applied  to  his  immediate  indorsers^ 
Arkwright  &.  Co.,  bankers  at  Wirksworth,  to  take  up  the 
biii>  yihich  they  refused  tp  do,  because  it  had  been  so  long 
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overheld.  These  facts  the  plaintifF  communicated  to  the 
defendant,  by  letter,  on  the  same  day.  On  the  25th  of 
March  the  defendant  wrote  to  the  plaintiff,  end  said, ''  it  is 
unnecessary  for  me  to  enter  upon  the  subject  of  supposed 
delay^  for  the  bill  is  an  absolute  nullity,  by  being  drawn  on 
a  stamp  of  inferior  value:  I  must  request  you  will|  with  as 
little  delay  as  possiblei  remit  me  the  amount  of  the  rents, 
and  I  win  return  you  the  void  bill."  On  the  27th  of  March 
the  plaintiff  answered  that  he  had  again  applied  to  Ark* 
foright  &  Co.,  and  they  had  refused  to  have  any  thihg  to  do 
with  the  bill,  because  it  had  been  so  long  overheld|  and  that 
he  had  directed  his  agent,  Forbes,  to  call  upon  the  defend- 
ant, and  to  confer  with  him  on  the  subject,  and  he  requested 
bim  to  shew  Forbes  the  bill.  On  the  29th  of  March  a  clerk 
of  Forbes  called  upon  the  defendant,  and  after  inspecting 
the  bill,  said  it  was  drawn  on  a  4«.  stamp.  On  the  50th  of 
March,  the  defendant  wrote  to  the  plaintiff  that  he  declined 
presenting  the  illegal  bill  to  any  person  for  payment,  be* 
cause  he  might  thereby  subject  himself  to  a  penalty,  as  the 
other  parties  on  the  bill  had;  and  that  if  the  plaintiff's 
bankers  obstinately  refused  to  have  any  thing  to  do  with  the 
illegal  bill  he  should  resort  to  other  means ;  and  that  as  his 
determination  was  formed,  it  would  be  better  to  act  on  it 
immediately,  and  that  he  therefore  requested  the  plaintiff  to 
inform  him  in  the  course  of  a  post  or  two  if  the  plaintiff 
#oiild  instruct  Forbes  to-  appear  for  him.  On  the  Sd  of 
April,  a  clerk  of  Forbes,  by  the  plaintiff's  direction,  called 
Again  upon  the  defendant,  and  mformed  bim  that  he  had 
written  to  the  plaintiff,  iknd  expected  to  deceive  the  amotwt 
of  the  bill  in  a  post  or  two,  till  which  time  he  requested  no 
proceedings  might  be  taken ;  and  on  the  7th  of  April,  tbe> 
same  clerk,  by  the  direction  of  Forbes,  paid  the  amount  of 
the  bill,  and  at  the  same  time  again  inspected  the  biill,  which 
the  defendant  delivered  up  to  him,  and  gave  the  foilowing" 
receipt : — *'  7th  Jpril,  1^6.  Received  of  J.  Milnes,  Esq. 
by  the  payment  of  Mr.  Forbes,  his  agent,  two  bank  pose 
hills,  value  \50L  for  a  void  bill  of  exchange  sent  to  me  by 
Mr.  Milnes  for  rent."    Up  to  this  period  the  bill  in  question 
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had  beeo  considered  and  treated  by  both  parties  as  an  1397. 
English  billj  but  it  afterwards  proved  to  be  an  Irish  bill, 
and  impressed  witli  a  proper  stamp  suitable  to  such  bill. 
Upon  the  discovery  of  which,  on  the  12th  of  April,  the 
plaintiff  presented  the  bill  at  Williams  and  Co.'s  for  pay- 
ment^ which  was  refused  by  them.  But  if  it  had  been  pre- 
sented when  it  became  due,  there  were  at  that  time  assets 
in  their  hands,  and  it  would  have  been  paid.  The  acceptor 
became  bankrupt  on  the  ^th  June,  1826,  which  was  after 
the  present  action  had  been  commenced. 

Coleridge,  for  the  plaintiff*  The  plaintiff  is  entitled  to 
recover,  becsujse  he  paid  the  money,  not  under  a  mistake  of 
the  law,  but  under  a  mistake  of  the  facts.  That  mistake 
was  orignally  occasioned  by  the  defendant  himself,  and  that, 
at  a  time  when  hcj  by  bisf  own  negl^ence,  had  made  the  bill 
bis  own.  The  plaintiff  received  no  consideration  for  paying 
the  ni4^aey,  and  never  intended  to  pay  it  without  considera- 
tion. He  has  been  guilty  of  no  delay  in  making  his  claim, 
and  has  done  nothing  to  alter  the  defendant's  situation  in 
relation  to  the  other  parties  on  the  bill.  The  money,  there- 
fore, is  recoverable  upon  general  principles  as  money  had 
and  received.  It  is  a  well  established  principle  that  money 
paid  under  a  mistake  of  the  law  cannot  be  recovered  back ; 
but  it  is  also  a  principle  equally  well  established,  that  where 
it  is  against  conscience  that  the  party  who  has  received  the 
money  should  retain  it,  or  where  the  money  is  paid  in 
ignorance  of  the  facts,  and  there  is  no  illegality  in  the  trans- 
action, it  may  be  recovered  back,  Moses  v.  Macfarkuie  (a). 
This  principle  was  also  recognised  in  Biie  v.  Dickason  (£), 
and  by  Matisfield,  C.  J.  and  Chambre,  J.  in  Brisbane  v^. 
Dacres  (c).  The  facts  of  this  case  clearly  bring  it  within  the 
operation  of  this  principle.  The  defendant  received  a  good 
bill  which,  from  mere  negligence,  he  omitted  to  present  for 
payment  when  due.  By  that  negligence  he  rendered  the 
bill,  as  against  all  prior  indorsers,  a  nullity.     He  was  in- 

(o)  9  Burr.  1005,  (6)  1  T.  R.  285.  (c)  5  Taunt.  143. 
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formed  of  this,  and  that  the  indorsers  would  not  hold  them* 
selves  liable.     He  then  declared  the  bill  to  be  void  for  want 
of  a  proper  stamp,  and  finally  threatened  to  sue  the  plaintiff, 
and  thereby  induced  him  to  pay  the  money.     Under  such 
circumstances  the  defendant  had  no  right  in  conscience  to 
receive  the  money,  therefore  it  is  against  conscience  that  he 
should  retain  it.    He  either  did  or  did  not  know  that  the  bill 
^^-as  drawn  in  Ireland^  and,  therefore,  properly  stamped.    If 
he  did  know  it,  he  obtained  the  money  by  fraud ;  if  he  did 
not,  he  cannot  profit  by  a  mistake  into  which  he  first  fell 
himself  and  afterwards  led  the  plaintiff.    It  will  be  said  that 
the  plaintiff  had  the  means  of  knowledge  respecting  that 
fact,  and  therefore  cannot  recover,  and  Bilbie  v.  Lumlet/{a) 
will  be  relied  on.     The  marginal  note  of  that  case  certainly 
does  state  that  money  paid  with  full  means  of  knowledge  of 
the  facts  cannot  be  recovered  back,  but  the  decision  in  the 
case  does  not  warrant  that  statement.     The  real  decision  in 
that  case  was  that  money  paid  with  knowledge  of  the  facts 
could  not  be  recovered  back  on  the  ground  of  ignorance  of 
the  law;  it  was  cited  by  Lawrence f  J.  as  an  authority  to 
that  extent  only  in  Lothian  v.  Henderson  (6),  and  was  treated 
in  the  same  light  both  by  the  bench  and  the  bar  in  Brisbane 
V.  Dacres  (c).     Chatjield  v.  Paiton  (d)  is  in  favour  of  the 
present  plaintiff,  for  there  Lord  Kenyon  laid  down  the  rule 
as  being,  ''  that  where  a  man,  knowing  all  the  facts  ex- 
plicitly, and  being  under  no  misapprehension  with  regard  to 
any  of  them,  nor  of  the  law  acting  upon  them,  chuses  to  pay 
a  sum  of  money,  volenti  non  jit  injuria,  he  shall  not  recover 
it  back  again."     The  defendant  here  had  all  the  means  of 
knowledge  that  the  plaintiff  had;  if  he  had  knowledge,  he 
obtained  the  money  by  fraud;  to  avoid  the  imputation  of 
fraud,  he  must  say  that  he  had  not  knowledge  or  the  full 
means  of  knowledge,  and  if  so,  he  must  also  admit  that  the 
plaintiff  had  neither  knowledge  nor  the  full  means  of  know- 
ledge of  the  facts. 


(fl)  2  East,  469. 
(6)  3  B.  &  P.  520. 
(c)  5  Taunt.  143. 


(d)  2  East,  47 J,  n.;  Chitty  on 
Bills,  304,  u.  S. 
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Comyn,  contri.  The  plaintiff  in  this  case  paid  the  money 
at  a  time  when  he  had  the  full  means  of  knowledge  of  the 
facts;  therefore  he  cannot  recover  it  back.  Bilbie  v.  Lum- 
ley.  In  that  case  Lord  Elktiborough  referred  to  the  de- 
cision in  Chaffield  v.  Paxton  as  one  that  could  not  be  re- 
lied on.  When  the  plaintiff  was  informed  that  the  bill  was 
void  for  want  of  a  proper  stamp,  it  became  his  duty  to  use 
every  means  in  his  power  to  ascertain  whether  that  infor- 
mation was  correct  or  not«  He  had  ample  means  in  his 
power  for  that  purpose,  for  he  might  not  only  have  inquired 
of  the  persons  from  whom  he  received  the  bill,  where  the 
bill  was  drawn,  but  he  might  have  traced  it  through  the 
different  indorsers  up  to  the  drawer,  and  have  made  the 
same  inquiry  there ;  and  if  he  had  done  so,  he  would  have 
ascertained  that  the  bill  was  drawn  in  Irelattd,  and  was 
therefore  properly  stamped. 
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Bayley,  J. — I  think  the  plaintiff  is  entitled  to  recover. 
The  rule  of  law  applicable  to  this  case  is  clear.  When 
money  is  paid  under  a  mistake. of  the  law,  it  cannot  be  re- 
covered back.  When  it  is  paid  under  a  mistake  of  the  real 
facts,  there  being  no  neglect  to  employ  the  existing  means 
of  knowledge,  it  may  be  recovered  back.  Then  the  ques- 
tion is,  whether  the  present  plaintiff,  when  he  paid  the 
money,  was  ignorant  of  the  real  facts  respecting  the  bill, 
and  whether  he  was  guilty  of  any  negligence  in  not  employ- 
ing the  means  of  knowledge  which  he  possessed.  The  bill 
was  remitted  to  the  defendant  before  it  was  due.  He  neg- 
lected to  present  it  for  payment  when  it  became  due,  and 
held  it  a  month ;  and  in  consequence  of  that  neglect  it  was 
not  paid.  Supposing  the  bill  to  be  a  valid  bill,  this  neg- 
ligence of  the  defendant  destroyed  the  plaintiff's  right  to 
recover  against  the  prior  indorsers,  and  varied,  therefore, 
materially,  the  situation  of  the  parties.  Some  time  after  the 
bill  had  become  due  the  defendant  communicated  to  the 
plaintiff  that  it  had  not  been  paid,  but  without  then  men- 
tioning or  appearing  to  know  of  any  infirmity  in  the  bill. 
The  plaintiff  applied  to  his  indorsers,  who  refused  to  pay, 
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because  the  bill  bad  been  held  over  so  long.  The  defend- 
aot  then,  for  the  first  time^  declared  that  the  bill  was  void 
for  want  of  a  proper  stamp,  and  refused  to  present  for  pay- 
pient  what  he  termed  ''  the  illegal  bill."  It  is  clear  that  at 
that  time  the  defendant  believed  that  the  bill  was  not  drawn 
upon  the  proper  stamp.  The  fact  of  his  being  led  into 
that  error  goes  far  to  shew  that  the  bill  itself  could  not 
furnish  either  him  or  the  plaintiff  with  adequate  means  of 
knowing  whether  it  was  properly  stamped  or  not.  The 
plaintiff,  also  believing  the  bill  to  be  void,  paid  the  amount. 
That  appears  from  the  receipt;  which  speaks  of  a  void  bill 
of  exchange.  The  defendant  received  the  money,  still  be- 
lieving tlie  bill  to  be  void.  Afterwards  it  turned  out  that 
the  bill  was  drawn  in  Ireland,  that  it  bore  tlie  proper 
stamp,  and  that  it  was  a  valid  bill.  The  money,  therefore, 
was  paid  and  received,  under  a  mistake  as  to  a  particular 
fact,  namely,  the  place  where  the  bill  was  drawn.  Then  is 
there  any  negligence  imputable  to  the  plaintiff?  I  think 
not.  The  bill  did  not  appear  upon  the  face  of  it  to  be  an 
Irish  bill;  all  the  circumstances  connected  with  it  were  as 
much  calculated  to  give  knowledge  to  the  defendant  as  to 
the  plaintiff:  and  as  they  did  not  inform  the  defendant  that 
the  bill  was  drawn  in  IreloMd,  it  may  reasonably  be  inferred 
that  they  were  not  adequate  to  inform  the  plaintiff,  or  any 
other  person,  of  that  fact.  I  think  the  plaintiff,  when  he 
paid  tlie  money,  had  no  adequate  (ineans  of  knowing  that 
the  bill  was  not  a  void  bill ;  and  that  being  so,  it  is  clear 
that  he  paid  the  money  under  a  mistake  of  fact,  without 
any  negligence  on  his  part,  and  therefore  that  he  is  entitled 
to  recover  it  back. 

HoLROYD,  J.  and  Littledale,  J.  concurred. 

Judgment  for  the  plaintiff. 
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CASES  . 

ARGUED  AND  DETERMINED 

IN   THE 

COURT   OF  KING'S  BENCH 

IN 

TRINITY  TERM, 

IN  THE  EIGHTH  YEAR  OF  THE  REIQN  Of  OEOROE  IV. 


MEMORANDA. 


In  the  course  of  last  term,  Mr.  Serjeant  Bosanquet  took 
his  seat  within  the  bar  as  King's  Serjeant;  and  on  the 
first  day  of  this  term,  the  following  gentlemen  took  their 
seats  within  the  bar : — 

Serjeants  Taddy,  Cross  and  Wilde,  as  King's  Serjeants. 

Henry  Brougham^  of  Lincoln* s  Inn,  Esq.,  to  whom  a 
patent  of  precedence  had  been  granted  to  rank  immediately 
after  Charles  Pepys,  Esq.^  the  latter  having  taken  his  seat 
within  the  bar  as  King's  Counsel  on  the  first  day  of  last 
Michaelmas' term. 

As  King's  Counsel,  Thomas  Crosby  Treslove,  of  Lincoln* s 
Inn,  Esq. ;  George  Rose,  of  the  Inner  Temple,  Esq. ;  Henry 
Bickersteth,  of  the  Inner  Temple,  Esq.;  John  Williams, 
of  the  Inner  Temple,  Esq. ;  John  Campbell,  of  Lincoln* s 
Inn,  Esq.;  Frederick  Pollock,  of  the  Inner  Temple,  Esq.; 
and  Horace  Twiss,  of  the  Inner  Temple,  ^sq. 

VOL.  IX.  3  D 
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18«7.  In  the  course  of  this  ternii  the  following  gentlemen  were 

'^^-'^^  called  to  the  degree  of  the  coif,  viz.  Thomas  Andrews, 
Henry  Storks,  Edward  Lawes,  Edward  Ludlow,  Henry 
Alworth  Merewetfier,  William  Oldnall  Russell,  David 
Francis  Jones,  John  Scriven,  Henry  John  Stephen,  and 
Charles  Carpenter  Bompas,  Esqrs.  The  first  seven  gentle- 
men gave  rings  with  the  following  motto,  "  More  majorum^ 
and  the  remaining  three,  with  the  motto  ''  Lex  ratione 
probatur.^' 


M'Intosh  V,  R.  Slai>e,  J,  Sladb  and  C,  Voy. 

The  master  of  CASE,  to.  recover  damages  for  the  injury  sustained  by  the 
with  wine  and  plaintiff,  in  consequence  of  his  barge,  called  the  Smelt, 

fruit,  which      being  run  foul  of  and  sunk  in  the  river  Thames  by  the 

latter,  being  ,  . 

stowed  above    brig   Stanley,  of  which  the  defendants  jR.  Slade  and  J. 

wa»^b™thebill  "^'^^^  ^®'*®  owners,  and  the  defendant  Voy  was  pilot,  at 

of  lading,  to  be  the  time  of  the  accident.     At  the   trial  before  Lord  Ten- 

Coje^rQuav,     ^^fden,  C.  J.  at  the  London  sittings  after  last  Michaelmas 

which  is  higher  term,  a  verdict  was  found  against  all  the  defendants,  sub- 

l^imetthan     J^^^»  ^^  ^^  the  liability  of  the  defendants  R.  Slade  and  J. 

^^f>ndon      Slade,  to  the   opinion   of  this   Court  on   the  following 

jJocKSf  wnere 

the  wine  was     case  : — 

coSJK'      ^^"^  ^''S  Stanley,  belonging  to  the  port  of  Poole,  of 

first  to  the        which  the  two  defendants  JR.  Slade  and  J.  Slade  were 

where  he  ^s-*'  owners,  sailed  from  Lisbon  in  February,  1826,  with  a  cargo 

charged  the      of  fruit  and  wine  for  London,  and  by  the  bills  of  lading 

vessel  did  not   the  fruit  was  to  be  delivered  at  Fresh  Wharf  or  Coxe's 

break  bulk.       Quay,  both  in  Thames  Street,  and  the  wine  was  to  be  deli- 

The  consignees  "^  . 

ofthe  fruit  re-  vered  in  the  London  Docks,     The  brig  was  navigated  from 

be*Unded^in^  Grat?e5<?nrf  to  the  London  Docks  by  and  under  the  charge  of 
the  London       J.  Pashley,  a  duly  licensed  pilot,  and  arrived  in  the  Low- 

upon  the  m^-  ^^^  Docks  on  the  2l8t  February,  1826,  where  Pashley  was 
ter  took  on 

board  another  pilot  to  convey  the  vessel  to  Cot^$  Quay-  In  the  passage,  the  vessel  ran 
foul  of  a  barge  and  sunk  it: — Held,  that  the  pilot  who  had  charge  of  the  vessel  was 
alone  answerable  for  the  loss  under  0  Geo,  4,  c.  125 » 
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discharged,  and  the  brig  remained  in  the  London  Docks        Itt^. 


until  the  S5th  of  the  same  month.     During  the  time  the 
brig  was  so  lying  m  the  docks,  application  was  made  to  v. 

the  consignees  of  the  fruit,  to  allow  the  same  to  be  dis*  Si^adb. 
charged  in  the  docks,  which  was  refused,  and  no  part  of  the 
brig^s  cargo  was  discharged  in  the  docks,  nor  did  she  break 
bulk  there.  On  the  £5th  February  the  brig  proceeded 
from  the  London  Docks  towards  Code's  Quay  in  Thames 
Street  for  the  purpose  of  discharging  the  fruit,  which  con*- 
stituted  the  upper  part  of  her  cargo,  and  there  delivered 
the  same  according  to  the  bill  of  lading.  The  defendant 
Voy,  a  pilot  duly  appointed  and  licensed  to  conduct  ships 
and  vessels  from  London  Bridge  to  Gravesend,  and  from 
Gravesend  to  London  Bridge,  was  employed  by  the  other  < 

defendants,  as  such  pilot,  to  conduct  and  navigate  the  brig 
from  the  London  Docks  to  Coxe^s  Quay ;  and  whilst  she 
was  proceeding  from  the  London  Docks  to  Coxe^s  Quay  with 
Voy  on  board,  and  under  his  charge  and  management,  the 
accident  in  question  happened.  Coxe's  Quay  is  situate 
between  London  Bridge  and  the  London  Docks,  and  is 
about  a  mile  from  the  London  Docks.  The  port  of  London 
extends  from  London  Bridge  to  below  Gravesend.  The 
question  for  the  6pinion  of  the  Court  is,  whether,  under  the 
above  circumstances,  the  defendants  J2.  Slade  and  J.  Slade 
were  or  were  not  entitled  to  be  acquitted  under  the  pro- 
visions of  the  pilot  act,  6  Geo.  4,  c.  125,  the  vessel  being  Z^^^'^' 
under  the  care  of  a  duly  licensed  pilot  at  the  time  of  the 
accident. 

Wightman,  for  the  plaintiff.  This  case  must  be  governed 
by  the  determination  of  the  question  whether  the  master  of 
the  vessel  was  bound  to  have  a  pilot  on  board  to  navigate 
her  from  the  London  Docks  to  Coxe's  Quay.  If  he  was 
so  bound,  then  the  owners  are  not  liable  for  the  accident, 
but  if  not  so  bound  they  are  responsible.  The  55th  sec- 
tion of  the  pilot  act  enacts,  "  that  no  owner  or  master  of 
any  ship  shall  be  answerable  for  any  loss  or  damage  which 

3  D  2 
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lasr.  3|ia]|  happen  to  any  person  from  or  by  reason  or  means  of 
M^IvTosB  ^^y  "®gl®^^»  default,  or  incapacity  of  any  licensed  pilot 
acting  in  the  charge  of  any  ship,  under  or  in  pursuance  of 
any  of  the  provisions  of  that  act."  Now  as  the  master 
ivas  not  bound  to  take  a  pilot  on  board  from  the  Loudon 
Docks  to  Coxe's  Quay,  it  cannot  be  said  that  the  pilot  was 
acting  in  pursuance  of  any  of  the  provisions  of  the  pilot  act 
at  the  time  the  accident  happened.  By  the  bill  of  lading, 
the  voyage  was  at  an  end  at  the  time  the  vessel  arrived  in 
the  London  Docks,  The  employment,  therefore,  of  the 
pilot  to  take  the  vessel  from  the  London  Docks  to  Core's 
Quay  was  a  mere  voluntary  act  of  the  owners.  In  this 
point  of  view  he  was  merely  their  servant,  and  they  are 
liable  for  his  negligence.  For  this  Carruthers  v.  Syde- 
botham  (a).  Attorney  General  v.  Case  (6),  and  Abbott' on 
Shippings  ]60,  5th  ed.  are  authorities.  It  is  true,  that  by 
the  second  section  of  the  act  **  all  vessels  sailing,  naviga- 
ting, and  passing  up  or  down  or  upon  the  rivers  Thames  or 
MedwayivLXiA  the  several  channels,  creeks  and  docks  thereof, 
or  therein,  between  Orfordness,  the  Downs,  or  Isle  of 
Wight,  and  London  Bridge,  shall  be  conducted  and  piloted 
(except  as  hereinafter  provided)  within  those  limits  by 
licensed  pilots,  and  by  no  other  pilots  or  persons  whom- 
soever;" but  that  enactment  does  not  apply  to  vessels  which 
have  once  arrived  at  their  place  of  destination  ;  and  cannot 
be  extended  to  vessels  removing  afterwards  to  another 
place,  though  within  the  same  port.  Rex  v.  Lambe  (c). 
Rex  V.  Neale  (d).  Without  referring  to  the  63d  section, 
which  clearly  exempts  this  vessel  from  the  liability  to  take 
a  pilot  on  board,  the  circumstances  of  this  case  would, 
upon  principle,  shew  that  the  master  was  not  bound  to 
take  a  pilot  on  board ;  but  that  section  is  decisive  upon  the 
subject,  because  it  expressly  exempts  ships  brought  into 
any  port  in  England  by  any  pilot  duly  licensed,  afterwards 
removing  in  such  port  or  ports  for  the  purpose  of  entering 

.  (4  4  M.  &  S..77.  (c)  5  T.  R.  76. 

(6)  3  Price,  302.  (d)  8  T.  R.  241. 
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into  or  goiog  out  of  any  dock,  or  for  changing  the  moorings  18S7. 
of  such  ship  or  vessel.  Here  the  vessel  had  been  piloted 
to  the  London  Docks,  and  the  pilot  was  discharged* 
Circumstances  rendered  it  necessary  for  her  to  change 
her  moorings  and  go  to  some  other  place  in  the  same  port. 
Surely,  under  such  circumstances,  the  master  was  not 
bound  to  take  another  pilot  on  board  for  that  purpose. 
This  was  a  mere  voluntary  act,  and  the  owners  are  liable. 
The  schedule  to  the  act  contains  the  rates  of  charge  to  be 
made  by  pilots  upon  ships  to  the  London  Docks,  or  to 
moorings,  as  well  as  from  moorings  into  the  London  Docks: 
but  there  is  no  rate  from  the  London  Docks  to  a  place 
nearer  the  bridge,  nor  from  moorings  to  moorings.  The 
removal  of  the  vessel  in  this  case  from  the  London  Docks 
to  Cox€*s  Quay  was  no  more  than  a  change  of  moorings. 
The  case  of  Thornton  v.  Bolland(a)  will  be  cited  on  the 
other  side ;  but  that  differs  very  materially  from  the  present. 
There,  the  master  of  a  vessel  from  the  westward  had  been 
piloted  into  Standgate  Creek  by  a  Cinque  Port  pilot,  and 
discharged  him  there,  and  sailed  a  mile  towards  London, 
with  a  signal  flying  for  a  Trinity  House  pilot,  who  came  on 
board  at  Sheerness;  and  it  was  held  that  the  master  was 
liable  to  a  penalty  under  the  statute,  and  did  not  fall  within 
the  exception  of  removing  a  vessel  for  the  purpose  of  enter- 
ing into  or  going  out  of  dock,  or  changing  her  moorings ; 
''  for,**  said  the  Lord  Chief  Justice,  "  the  defendant  pro- 
ceeded on  the  voyage  for  the  distance  of  one  mile  without 
a  pilot  on  board." 

Campbell,  contrs^.  The  defendants,  Messrs.  Slade,  are 
exempted  from  liability  by  force  of  the  pilot  act,  6  Geo.  4, 
c.  1^5.  First,  under  the  circumstances  of  the  case  the 
owners  were  compellable  to  take  a  pilot  on  board  to  navi- 
gate the  vessel  from  the  London  Docks  to  Coxe*s  Quay,  and 
secondly,  even  if  not  compellable,  still  as  there  was  in  fact 
on  board  the  ship,  at  the  time  the  accident  happened,  a 
(«)  9  J.  B.  Moore,  403  ;  2  Bing.  219. 
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1817.        pilot  regularly  licensed,  according  to  the  provisions  of  the 
^^"^y^^      act,  and  flie  ship  was  within  the  limits  pointed  out  by  the 
V,  Statute,  and  under  the  pilot's  management,  the  owners  are 

Sladb.  jjqj  liable.  First,  as  to  the  necessity  of  taking  a  pilot  on 
board,  it  is  material  to  draw  the  attention  of  the  Court  to 
the  facts  of  the  case.  By  the  bill  of  lading,  a  material  part 
of  the  cargo  was  to  be  delivered  at  Coxe*s  Quay ;  and  being 
fruit,  and  placed  at  the  top,  it  required  to  be  first  delivered 
before  the  wine  could  be  got  at.  The  voyage,  therefore, 
was  not  at  an  end  until  the  vessel  got  to  Coxe*$  Quay.  The 
case  also  states,  that  the  port  of  London  extends  from 
Gravesend  to  London  Bridge,  so  that  Coxe*s  Quay  was 
within  the  port.  It  may  be  true  that  the  vessel  was  duly 
piloted  into  the  London  Docks  at  first,  but  not  having 
broken  bulk  there,  she  cannot  be  said  to  have  arrived  at 
her  destination.  Suppose  she  had  broken  bulk  at  Graves- 
end,  could  it  have  been  contended  that  she  might  after- 
wards have  gone  into  the  docks  without  a  pilot?  Cer- 
tainly not.  If  not,  then  what  difference  is  there  between 
such  a  state  of  circumstances  and  the  circumstances  found 
in  this  case  ?  Again,  suppose  the  vessel  had  not  stopped 
at  the  London  Docks  in  the  first  instance,  and  the  accident 
had  happened  in  the  passage  between  the  London  Docks 
and  Coxe's  Quay,  is  there  any  doubt  that  she  must  have  had 
a  pilot  on  board  ?  What  difference  then  does  it  make  that 
she  has  unnecessarily  stopped  at  the  London  Docks  for  a 
nugatory  purpose  i  The  case,  therefore,  falls  within  the 
meaning  and  spirit  of  the  second  section,  this  being  a  vessel 
sailing,  navigating  and  passing  upon  the  river  Thames  within 
the  limits  therein  set  out,  and,  therefore,  requiring  to  have 
a  licensed  pilot  on  board.  The  cases  of  Rex  v.  Lambe  and 
Rex  V.  Neale  are  difi'erent  from  this.  The  decisions  in 
those  cases  were  founded  on  the  statute  5  Geo,  2,  c.  20, 
which  is  materially  different  in  its  provisions  from  the  modern 
pilot  act.  Taking  it  ih^t  prima  facie  this  is  a  case  within 
the  second  section,  is  there  any  thing  in  the  circumstances 
of  the  case,  which  will  bring  it  within  the  exception  con- 
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toined  in  the  63d  section?  It  is  said  that  this  vessel  was  1827. 
only  removing  from  moorings  to  moorings  after  she  had 
come  into  port  Now  that  is  not  so ;  for  at  the  time  the 
accident  happened  the  vessel  was  actually  sailing  to  her 
destination.  The  fact  of  her  having  stopped  in  her  way  at 
the  London  Docks  without  breaking  bulk  does  not  alter 
the  case.  That  was  an  useless  and  unnecessary  stoppage, 
no  way  contributing  to  the  performance  of  her  voyage.  In 
going  to  Coxe^s  Quay,  she  was  going  for  the  necessary  pur* 
pose  of  discharging  her  cargo  according  to  the  bill  of  lading. 
Changing  moorings  must  be  understood  to  apply  to  the 
case  of  a  vessel  which  has  once  broken  bulk,  and  discharged 
her  cargo  in  port,  and  getting  out  of  the  way  for  the  con- 
venience of  other  vessels  or  for  her  own.  It  does  not 
apply  to  a  case  like  the  present,  where  the  vessel  was 
passing  from  one  part  of  the  port  to  another  for  the  pur- 
pose of  discharging  her  cargo.  The  case  of  Thornton  v. 
Bolland  is  directly  in  point.  That  was  the  case  of  a  vessel 
proceeding  from  one  part  of  the  same  port  to  another 
without  a  pilot.  Here  the  circumstances  are  alike ;  and  in 
both  cases  the  words  of  the  act  of  parliament  are  precisely 
similar.  Secondly,  conceding  that  the  owners  were  not 
under  any  legal  obligation  to  take  a  pilot  on  board  during 
this  part  of  the  voyage,  still  having  in  fact  a  licensed  pilot 
on  board  when  the  accident  happened  they  are  exempt  from 
responsibility.  The  55th  section  is  very  general  in  its 
terms.  It  exempts  owners  from  responsibility  for  any 
damage  accruing  by  default  of  any  licensed  pilot  acting  in 
the  charge  of  any  vessel,  in  pursuance  of  the  provisions  of 
that  act,  so  long  as  such  pilot  shall  be  duly  qualified  to  have 
the  charge  of  the  vessel.  There  is  no  doubt  that  in  this 
case  roy  the  pilot  was  duly  qualified  to  have  charge  of  this 
vessel  in  her  passage  from  the  London  Docks  to  Coxe's 
Quay,  therefore  the  owners  are  exempt  from  all  liability. 

Cur»  adv.  vuH. 
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Bayley,  J. — This  was  aD  action  against  the  owners  and 
pilot  of  a  brig  for  an  injury  done  by  the  brig  whilst  moving 
from  the  London  Docks  to  Coxe*s  Quay,  and  the  question 
was,  whether,  under  the  late  pilot  act,  6  Geo.  4,  c.  1£5,  the 
owners  were  entitled  to  an  acquital.  There  was  no  ques- 
tion but  that  the  injury  was  occasioned  by  the  neglect  or 
default  of  the  pilot,  so  that  the  owners  were  clearly  entitled 
to  an  acquittal  under  the  fifty-fifth  section  of  that  act,  if, 
under  the  circumstances,  it  was  necessary  that  the  brig 
should  have  a  pilot  on  board  at  the  time;  but  it  was  insisted 
that  the  protection  under  section  55  extended  to  no  case 
where  the  ship  was  under  no  obligation  to  have  a  pilot  on 
board,  and  it  was  contended  that  at  the  time  this  injury 
was  done  this  brig  was  under  no  such  obligation.  It  is 
upon  this  latter  point  our  opinion  is  founded,  and  we  have 
had  the  benefit  of  conferring  with  Lord  Tenterdeti  upon 
the  subject.  By  this  act,  all  ships  and  vessels  navigating 
and  passing  up  or  down  or  upon  the  rivers  Thames  or  Med* 
way,  and  the  several  channels,  creeks  and  docks  thereof  or 
therein,  between  Orfordness,  the  Downs,  or  Isle  of  Wight, 
and  London  Bridge,  are  to  be  conducted  and  piloted  within 
those  limits  (except  as  thereinafter  is  provided)  by  licensed 
pilots  and  no  other  pilots  or  persons,  and  the  only  exception 
applicable  to  this  case  was  section  63,  which  gave  an  ex- 
emption from  penalties  for  removing  a  ship  in  port  for  the 
purpose  of  entering  into  or  going  out  of  any  dock  or  for 
changing  its  moorings,  and  it  was  urged  in  this  ckse,  that  at 
the  time  in  question  this  brig  was  merely  changing  her 
moorings.  The  brig  was  loaded  with  fruit  and  wine,  the 
former  deliverable  at  Fresh  Wharf  or  Coxe^s  Quay,  both  in 
Thames  Street,  and  considerably  above  the  London  Docks: 
the  latter  deliverable  in  the  London  Docks.  The  fruit  con- 
stituted the  upper  part  of  the  cargo  and  the  wine  could  not 
be  delivered  until  the  fruit  was  out,  so  that  unless  the 
owners  could  come  to  some  new  arrangement  with  the 
persons  who  were  to  have  the  fruit,  Fresh  Wharf  or  Coxe's 
Quay  was  the  place  to  which  the  ship  should  in  the  first 
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instance  have  proceeded^  and  they  had  no  right  to  stop  her 
short  of  one  or  the  other  of  those  places.  It  was  thought 
fit,  however,  to  put  into  the  London  Docks  ttud  stop  short 
there^  under  the  chance  that  they  might  be  able  to  come  to 
some  arrangement  with  the  consignees  of  the  fruit  to  pro- 
cure their  consent  for  discharging  the  fruit  there,  and  upon 
being  disappointed  in  that  respect,  they  got  a  fresh  pilot, 
left  the  docks,  and  were  proceeding  to  Coxe*s  Quay,  when 
the  injury,  forwhich  the  action  was  brought,  was  committed, 
and  under  these  circumstances  we  are  of  opinion  that  this  brig 
was  not  to  be  considered  as  merely  changing  her  moorings. 
It  is  not  necessary  for  us  to  decide  whether,  where  a  ship's 
cargo  is  deliverable  at  different  parts  of  the  port  of  London, 
and  a  removal  becomes  -  necessary  after  she  has  reached  the 
place  where  she  is  first  to  begin  her  delivery,  sued  removal 
shall  bddeemed  a  change  of  moorings ;  but  our  opinion  is  this, 
that  if  a  ship  stops  short  before  she  reaches  the  place  at 
which  she  ought  to  stop,  a  removal  thence  to  the  place  to 
which  she  ought  to  have  gone  in  the  first  instance  is  not  a 
mere  change  of  moorings,  and  is  not  within  the  exemption 
in  question.  This  brig  had  no  right  to  stop  at  the  London 
Docks,  she  ought  to  have  proceeded  in  the  first  instance  to 
Fresh  Wharf  or  Coxe^s  Quay,  and  when  she  was  proceeding 
thither  from  the  docks  she  was  going  to  what  was  properly 
her  original  destination,  she  was  sailing  to  reach  what  was  the 
end  of  her  voyage,  and  not  merely  changing  her  moorings. 
For  these  reasons  we  are  of  opinion,  that  the  master  was 
bound  at  that  time  to  have  a  pilot  on  board,  and,  conse- 
quently, that  the  owners  are  exempt  from  liability.  The 
verdict,  therefore,  must  be  entered  for  Robert  and  Jolm 
Slade,  and  against  Voy, 
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W}iere>  after 
the  lapse  ofsii 
years,a  defend- 
ant, being 
asked  for  the 
payment  of  a 
debt,  said, "  I 
owed  the  mo- 
ney, but  I  have 
a  receipt  in 
full  of  all  de- 
mands, I  shall 
search  for  it, 
and  let  you 
know  in  the 
event  of  my 
not  being  able 
to  find  it :" — 
Held,  that  this 
was  not  suffi- 
« cient  to  take 
the  case  out 
of  the  statute 
of  limitations. 
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E.  Brydges  V.  H.  Plumptre. 

XHIS  was  an  action  of  debt  to  recover  a  sum  of  six 
guineasi  claimed  to  be  due  from  the  defendant  to  the 
plaintiff  for  the  balance  of  wages.  The  defendant  pleaded, 
first,  the  general  issue,  and,  secondly,  the  statute  of  limit- 
ations. At  the  trial  before  Graham,  B.  at  the  last  Sumr 
mer  assizes  for  the  county  of  Kent,  it  appeared  that  the 
plaintiff  had  quitted  the  defendant's  service  in  IBI6,  at 
which  time  there  was  due  to  him  the  sum  of  six  guineas. 
In  order  to  take  the  case  out  of  the  statute  of  limitations,  it 
appeared  that,  shortly  before  action  brought,  the  defendant 
was  applied  to  for  payment  of  the  money,  and  he  said, 
'^  Brydges  quitted  my  service  in  I8I6.  I  owed  him  m 
guineas,  but  I  have  his  receipt  in  full  of  all  demands ;  I 
shall  search  for  it,  and  I  shall  let  you  know  in  the  event 
of  my  not  being  able  to  find  it."  It  was  contended  Uiat 
this  was  an  admission  of  the  debt,  and  that  the  defendant 
was  bound  to  pay  it,  and  that  he  was  liable  for  the  amount 
in  failure  of  proof  of  the  receipt  in  full  of  all  demands. 
The  learned  Judge  was  inclined  to  think,  that  as  the  defen- 
dant had  relied  then  upon  a  receipt  in  full  of  all  demands, 
and  did  not  produce  it,  his  statement  must  be  considered  as 
an  admission  that  he  was  bound  to  pay,  and  the  plaintiff  had 
a  verdict.  In  Easter  term  a  rule  nisi  was  granted  for  en- 
tering a  nonsuit,  against  which 


Adolphus  and  Piatt  now  shewed  cause.  The  question 
is,  whether  the  expressions  used  by  the  defendant  are  suf- 
ficient to  take  the  case  out  of  the  statute  of  limitations. 
Now  it  has  been  ruled  in  many  cases,  that  where  a  de- 
fendant acknowledges  the  existence  of  the  debt,  and  puts 
bb  reason  for  not  paying  it  upon  the  ground  of  some  do- 
cument in  his  possession,  and  he  fails  to  produce  such  do- 
cument, he  cannot  avail  himself  of  the  statute.  Hellings 
V.  Shaw(a).  Here  there  was  abundant  evidence  of  the  ac- 
(a)  1  J.  B.  Moore,  340;  7  Taunt.  608. 


U.  Plcicptre. 
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knowledgment  of  the  debt,  and  of  an  admission  that  the         1897. 
defendant  was  bound  to  pay,  and  having  failed  to  produce        _ 
the  receipt  in  full  of  all  demands,  the  statute  of  limitations  «. 

is  no  defence. 

Marryat,  contri,  was  stopped  by  the  Court, 

Lord  TentebdeNi  C.  J. — I  am  of  opinion  that  the 
rule  must  be  made  absolute  for  entering  a  nonsuit.  In  the 
case  of  Tanner  v.  Smart  {a),  it  was  decided  by  us  last  term, 
that  in  order  to  take  a  case  out  of  the  statute  of  limitations, 
the  evidence  must  be  such  as  fairly  shews  a  promise  to  pay 
the  debt  supposed  to  be  due.  In  that  case  there  was  a 
positive  promise  to  pay  the  debt  in  these  terms,  **  I  can- 
not pay  the  debt  at  present,  but  I  will  pay  it  as  soon  as  I 
can."  We  held  that  as  there  was  no  proof  that  he  could 
pay  the  money,  or  was  of  ability  to  pay,  even  that  promise 
was  not  sufficient  to  take  the  case  out  of  the  statute.  Ac- 
cording to  our  decision  in  that  case,  which  was  very  much 
considered,  I  am  clearly  of  opinion  that  this  rule  must  be 
made  absolute.  Taking  the  whole  of  what  the  defendant 
said,  it  is  quite  manifest  that  he  did  not  intend  to  pay  the 
debt,  and  I  cannot  infer  a  promise  to  pay,  if  a  man  does 
not  intend  to  pay  a  debt  which  he  has  all  along  resisted, 
even  though  the  ground  of  his  resistance  cannot  be  after- 
wards sustained  in  evidence. 

HoLROYD,  J.  (6). — I  am  of  the  same  opinion.  It  is  said 
that  the  learned  Judge  considered  this  as  an  admission  on 
the  part  of  the  defendant  that  he  was  bound  to  pay.  I  do 
not  think  that  it  is  by  any  means  such  an  admission.  When 
applied  to  for  payment,  he  says  he  has  a  receipt  in  full  of 
all  demands,  but  he  cannot  find  it,  and  that  he  considered 
all  the  claims  between  him  and  the  plaintiff  at  an  end. 


(a)    Ante,  519;    6   B.  &  C.  (6)    Boy/fy,    J.    had   left  ihe 

603.  Court. 
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1827.  LiTTLEDALE,  J. — The  Statute  of  limitations  enacts,  that 

the  action  shall  be  brought  within  six  years  and  not  after ; 
but  a  great  many  decisions  have  taken  place  since  the  sta- 
H.Plumptre.  tute,  which  have  gone  to  say  that  it  may  be  brought 
after  the  original  cause  of  action  upon  a  fresh  cause  of 
action  arising  upon  a  new  promise ;  but  in  such  cases  there 
must  be  something  said  by  the  party  which  is  tantamount 
to  a  new  promise  to  pay.  Now  so  far  from  this  being  a 
promise  to  pay,  it  is  a  denial  of  the  debt,  and  although 
the  defendant  says  he  has  a  receipt  in  full  of  all  demands, 
still  he  is  not  bound  to  produce  the  instrument.  I  cannot 
say  that  his  saying,  whether  true  or  false,  that  he  has  a 
receipt  in  full  of  all  demands  is  to  be  construed  into  an  ad- 
mission of  his  liability. 

Rule  absolute. 


Hare  v.  Travis. 

Where  a  policy  ASSUMPSIT  on  a  policy  of  insurance  on  pearl  ashes, 

on  goods  at  o^  board  the  ship  Smyrna,  at  and  from  Liverpool  to  Lon- 

S^^^oo/to  ^^^'     '^^^  plaintiflF  sought   to  recover   an    average  loss. 

London,  and  The  policy  contained  the  usual  clause  that  all  goods  were 

theVesselfde^  ^^  ^^  ^^^^  ^^^^  average  under  3  per  cent.,  unless  general 

viated  to  or  the  ship  was  stranded.     Plea,  the  general  issue.     At  the 

there  to  de-'  ^i^'  before  Lord  Tenterden,  C.  J.,  at  the  sittings  in  London 

liver  goods        jjft^^  i^^gj  term,  the  facts  proved  in  evidence  were  these: — 

shipped  for  ,  , 

that  place  at     the  pearl  ashes  in  question  were  loaded  at  Liverpool,  with 

Hld^'that'the  ^^^^^  goods,  which  last  were  destined  for  the  port  of 
policy  attach-  Southampton.  The  pearl  ashes  were  stowed  in  the  lower 
goods  inwrcd  ^^^^'  ^^^  vessel  sailed  from  Liverpool  on  the  23d  of 
until  the  point  September.  She  was  compelled  by  stress  of  weather  to  put 
of  deviation,      .         tt  i  t     j  ^    '  i    i  •     i      •  ««    i 

and  that  the     iQ^o  liolyheaa  twice,  and  the  captam  havmg  called  a  survey 

underwriters     there,  it  appeared  that  she  had  made  a  good  deal  of  water. 

were  uaDie  tor 

an  average  loss  upon  tlie  goods  which  had  sustained  a  sea  damage  before  the  deviation, 

the  jury  having  found  such  a  loss  to  have  aiisen. 
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She  left  Hofyhead  on  the  30th  of  October,  and  from  that  1827. 
time  she  was  never  free  from  water.  In  the  Bristol  channel 
she  was  pumped,  and  the  water  brought  up  was  so  charged 
.with  a  solution  of  the  pearl  ashes,  that  it  took  the  colour 
out  of  the  captain's  clothes.  The  vessel  arrived  at  Souths 
ampton,  and  there  the  goods  shipped  for  that  port  were  de- 
livered, but  no  examination  of  the  pearl  ashes  took  place. 
On  the  4th  of  November  she  left  Southampton  for  London, 
and  arrived  there  on  the  10th  of  that  month.  During  the 
voyage  from  Southampton  to  London  there  were  no  heavy 
seas,  the  weather  was  tolerably  fair,  but  the  ship  made 
water,  though  not  so  much  as  she  had  done  previously. 
In  four  or  five  days  after  the  vessel  arrived  in  London,  the 
pearl  ashes  were  unloaded,  and  were  found .  damaged  to 
such  a  degree  as  to  be  sold  only  for  one-third  of  .what  they 
would  have  originally  fetched,  had  they  been  delivered  in  a 
sound  state.  It  was  proved  by  persons  acquainted  with 
the  article,  that  the  damage  sustained  could  not  have  hap- 
pened from  coming  in  contact  with  salt  water  in  less  than 
three  or  four  weeks,  but  certainly  not  in  three  or  four  days. 
Upon  these  facts  it  was  contended  on  the  part  of  the.  defend- 
ant, that  the  plaintiff  ought  to  be  nonsuited  on  two  grounds, 
first,  because  the  vessel  did  not  sail  on  the  voyage  insured, 
which^  was  from  Liverpool  to  London,  which  was  the  first 
port  of  her  destination,  but  on  a  voyage  to  Southampton, 
for  which  port  the  master  must  have  cleared,  he  having 
taken  in  goods  for  that  place;  and,  secondly,  assuming  that 
the  putting  in  to  Southampton  was  a  mere  deviation,  there 
was  no  evidence  upon  which  the  jury  could  come  to  any 
reasonable  determination  that  the  loss  had  happened,  for 
which  the  underwriters  were  liable,  before  the  deviation  took 
place.  The  Lord  Chief  Justice  was  of  opinion,  that  the 
vessel  did  sail  on  the  voyage  insured,  the  captain  having  an 
intention  to  deviate,  which  intention  was  afterwards  carried 
into  effect  by  his  actually  going  into  Southampton,  and 
that  the  underwriters  were  '  therefore  .  not  liable  for.  any 
damage  which  had  occurred  after  that  time;  but  he  left  it 
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as  a  question  of  foct  to  the  jury  on  the  evidence,  whether, 
before  the  vessel  put  into  Southampton,  the  pearl  ashes  had 
been  damaged  to  the  amount  of  3  per  cent,  by  a  peril  of  the 
sea.  The  jury  found  that  the  damage  eiceeded  S  per 
cent,  before  the  deviation  to  Southampton. 

Campbell  now  moved  for  a  rule  nisi  to  enter  a  nonsuit 
on  both  points  made  at  the  trial.  First,  the  captain  having 
been  clearly  guilty  of  a  deviation  from  the  voyage  insured, 
the  underwriters  are  not  liable  unless  it  appeared  clearly 
that  the  loss  happened  before  the  deviation ;  and  there  is 
no  case  to  be  found  in  which  the  underwriters  have  been 
held  liable  for  a  loss  arising  after  deviation.  From  the  first 
.  there  was  an  intention  to  deviate,  by  taking  goods  in  for 
Southampton,  and  that  intention  being  executed,  the  un- 
derwriters are  discharged.  Secondly,  there  was  no  proof  of 
any  sea  damage  before  the  deviation,  and  it  is  quite  clear 
that  they  would  not  be  answerable  for  a  loss  arising  after* 
wards.  No  examination  of  the  pearl  ashes  took  place  at 
Southampton,  and  therefore  the  presufnption  is  that  the 
injury  arose  afterwards.  The  pearl  ashes  were  warranted 
free  from  average  if  under  S  per  cent.,  and  the  plaintiff  was 
bound  to  shew  a  damage  to  that  extent  by  a  peril  of  the 
sea  whilst  the  goods  were  under  the  protection  of  the  policy. 
Parkin  v,  Tunno  (a).  Here  there  was  no  evidence  of  that 
kind.  Between  the  1st  and  the  10th  of  November,  whilst 
the  vessel  was  on  her  voyage  to  Southampton,  she  was  fre- 
quently pumped,  and  for  any  thing  that  appeared  to  the 
contrary  the  damage  may  have  arisen  in  that  interval. 

Lord  Tenterden,  C.  J. — I  am  of  opinion  that  we  ought 
not  to  grant  a  rule.  The  voyage  insured  was  at  and  from 
Liverpool  to  London.  The  captain  havmg  taken  goods 
on  board  at  Liverpool  for  Southampton,  intending  to  leave 
them  at  Southampton  on  his  way  to  London,  it  seems  to 
me  that  the  ship  must  be  understood  to  have  sailed  on  a 
(a)  S  Cftmpb.  55. 
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voyage  to  both  places,  and  that  so  long  as  the  vessel  con-  1897. 
tinued  in  that  course  M^hich  was  common  to  a  voyage  either 
to  Southampton  or  London,  she  was  sailing  on  the  voyage 
insured.  Inasmuch,  however,  as  the  policy  did  not  con- 
tain any  clause  giving  liberty  to  the  vessel  to  put  into 
Southampton,  I  think  the  putting  into  that  port  was  a  devi- 
ation, and  that  the  plaintiff  was  not  entitled  to  recover  for 
any  damage  arising  subsequently.  The  question  is  then 
whether  there  was  any  evidence  of  a  loss  to  the  extent  of  3 
per  cent,  before  the  deviation  at  Southampton,  It  appeared 
that  in  the  course  of  her  voyage  to  Southampton  the  vessel 
met  with  a  great  deal  of  bad  weather^  and  had  suffered  so 
greatly  that  she  was  obliged  to  put  in  at  Holyhead  twice, 
and  upou  her  survey  there  it  appeared  that  she  had  made 
much  water.  In  the  Bristol  channel  she  was  pumped, 
and  that  then  the  pearl  ashes  were  in  a  state  of  solution, 
and  that  the  water  brought  up  discharged  the  colour  from 
the  captain's  clothes.  It  appeared  further,  that  between 
Southampton  and  London  she  encountered  better  weather, 
though  it  was  still  necessary  to  keep  the  pump  going,  but 
not  so  frequently  as  before  she  put  into  Southampton, 
Under  these  circumstances  I  left  it  to  the  jury  to  say  whe- 
ther in  their  judgment  a  loss  exceeding  3  per  cent,  had 
accrued  by  a  peril  of  the  sea  before  the  ship  arrived  at 
Southampton,  it  having  been  agreed  before  hand  that  the 
precise  amount  should  be  settled  out  of  Court.  The  jury 
found  in  the  affirmative,  and  I  see  no  reason  for  disturbing 
their  verdict. 

Batley,  J. — If  a  voyage  is  insured  to  a  given  place, 
and  when  the  ship  sails  the  captain  does  not  mean  to  go  to 
that  place  at  all,  he  never  sails  on  the  voyage  insured,  and 
the  policy  does  not  attach.  But  if  at  the  time  of  sailing 
the  captain  means  to  go  ultimately  to  the  place  originally 
intended,  but  by  a  circuitous  route,  the  voyage  is  to  be  con- 
sidered as  the  same  until  the  vessel  comes  to  the  dividing 
point,  and  the  policy  still  attaches  upon  the  subject  of  in- 


752 


i8«r. 


CASES  IN  THE  KING.  S  BENtJH, 

aurance;  the  departure  from  the  course  of  the  TOjri^  i|i* 
sured  then  becomes  a  deviation ;  but  before  the  arrival  at  tti<Q  |, 
dividing  point,  there  is  no  more  than  an  intention  to  deviate^ 
which,  if  not  carried  into  effect,  will  not  vitiate  the  polifiy;. 
This .  principle  was  established  in  the  case  of  Kewlejf  v. 
Ryan{a).  The  policy  there  was  at  and  from  Granada  to 
Liverpool*  The  vessel  sailed  for  Liverpool,  but  before  the 
commencement  of  the  voyage  the  captain  had  formed  the 
design  of  touching  at  Cork  on  her  way.  Before,  however, 
she  had  arrived  at  the  dividing  point,  she  was  totsjly  lost; 
but  the  termini  of  the  intended  voyage  being. really  the 
same  as  those  described  in  the  policy,*  the  Court  held 
that  it  must  be  considered^  as  the  same^  voyage,  'and  that 
a  design  to  deviate  not  effected  would  not  vitiate  the 
policy;  and  they  observed,  that  the  ship  was  bound  for 
Liverpool,  although  she.  had' also  clearances' for  Cork. 
Here .  also  this  vessel  must  be  considered  as  sailing  on  her 
voyage  to  London  until  the  deviation  to  Southampton  took 
place.  It  appears  to  me,  upon  the  second  point,  that 
there  was  evidence  to  go  to  the  jury  that  a  loss  by  a  peril  of 
the  sea  to  the  amount  of  S  per  cent,  had  arisen  before  the 
deviation,  and  therefore  I  am  of  opinion  that  there  ought 
to  be  no  rule. 


HoLiiOYD,  J.  and  Littledale,  J.  concurred. 

Rule  refused. 
(a)  2  H.  Black.  248. 


The  King  v.  The  Inhabitants  of  Thornham. 

Where  a  sbep-  x3Y  an  order  of  two  justices  Richard  Hammond,  labourer, 

Idf  uider^ar  ^^^^^^  ^^^  ^"'«'  «°<*  their  four  children,  were  removed  from 
agreement  for  12*.  per  week,  and  to  have  "  twenty-one  ewes  going:**  — Held,  that  as  it 
was  no  part  of  the  contract  that  the  sheep  should  be  pasture  fed,  no  settlemant  m9§  .h  | 
gained,  although  the  feed  was  worth  more  than  10/.  a  year,  and  might  have  been  in  fact 
pasture  feeding.  .       •    \     I'^-ll 
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Sedgeford  to  Tharnhanh  both  in  the  county  of  Norfolk. 
The  sessions^  on  appeal^  confirmed  the  order,  subject  to 
the  opinion  of  this  Court  on  the  following  case  : —  '     t^. 

The  pauper,  being  a  married  man,  went  on  the  Midsum^  Thoiiiiham. 
mer-day,  1812,  to  live  with  Mr.  Barsham^  a  farmer,  re- 
siding in  the  appellant  parish  of  Thomham,  as  his  shepherd^ 
under  a  written  agreement,  which  was  in  the  following 
vrords :—'' April  'iSth,  1812.  Hired  Richard  Hammond, 
shepherd,  at  12^.  per  week,  6d.  per  head  s(,  lamb  at  clip-day» 
three  weeks'  board  in  lambing,  meat  of  victuals,  and  pluck 
when  he  kills  a  pig,  and  to  have  twenty^ne  ewes  goings  to 
come  to  his  place  at  old  Midsummer-day  next*  (Signed) 
James  BarshamJ^  The  pauper  came  to  live  with  Mr.  Bar^ 
sham  under  this  agreement,  with  the  ewes  and  lambs  and 
his  furniture*  For  the  first  quarter  of  a  year  he  resided 
in  Mr.  Barsham^s  farm-house,  and  for  the  remainder  of 
the  two  years  he  lived  in  a  cottage  of  his  master's  near  the 
farm-house,  with  his  wife  and  family,  rent  free.  The  going 
of  the  twenty-one  ewes  was  worth  more  than  10/.  a  year* 
During  a  fortnight  or  three  weeks  of  the  first  year  the 
ewes  were  fed  ofi"  Mr.  Barsham*s  farm  on  the  turnips  of 
a  neighbouring  farmer,  and  during  part  of  the  second 
winter  they  were  fed  on  straw. 

Nolan  and  Malthy  in  support  of  the  order  of  sessions. 
The  first  question  in  this  case  is,  whether  an  agreement  for 
the  "  going"  of  twenty-one  ewes  is  not  an  agreement  under 
which  the  sheep  were  at  all  events  to  be  fed  on  the  grow- 
ing produce  of  the  master's  farm ;  and,  secondly,  whether, 
supposing  the  growing  produce  might  be,  and  in  point  of 
fact  was  taken,  that  is  not  substantially  a  contract  that  the 
sheep  should  be  fed  on  the  farm.  With  respect  to  the  first 
point,  there  are  authorities  to  shew,  that  the  term  ''  going" 
means  that  the  sheep  should  "  go  on  the  farm,"  and  is  to 
be  understood  as  equivalent  to  grazing,  in  contra-distinc- 
tion  to  dry  feeding  or  foddering  in  the  yard.  The  term 
bat  the  same  meaning  as  a  **  gate,"  and  it  has  been  held 

VOL.  IX.  S  E 
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'  ^^^'        tbftt  a  '*  cattle  gate*'  in  a  stinted  pasture  is  a  tenement  put 
The  Kino     ficient  to  confer  a  settlement.  Rex  v.  Whixley  (a).  Rex  v. 
^  Tolpuddk{b).    The  case  of  Rex  v.  Dersingham^c)  is  still 

stronger,  for  there  it  was  held  that  a  right  of  common  in 
gross  was  a  tenement  within  the  statute.  That  was  a 
*'  going  of  cattle  on  the  common/'  and  in  that  sense  the 
word  "  going"  ex  vi  termini  means  a  certain  portion  of*  the 
growing  produce.  In  this  case,  it  was  not  even  optional 
with  the  master  to  have  the  sheep  fed  anywhere  elae  but 
upon  hie  own  land.  [Bayley,  J-  Might  he  not  have  fod- 
dered them  with  hay  not  grown  upon  his  own  land  ?]  The 
tenn  ''  going"  has  a  definite  meaning  in  the  law^-and-means 
going  upon  the  farm  and  to  be  fed  upon  the  pasture. 
lUittedale,  J.  The  sessions  have  not  found  that  by  "going" 
it  was  meant  that  the  sheep  were  to  be  fed  on  pasture.] 
In  Rex  V.  Benmworthid)  the  cow  was  to  be  fed  on  the 
master's  land,  but  that  did  not  necessarily  shew  that  the 
aBtmal  was  to  be  pasture  fed,  or  fed  upon  the  growing  pro- 
duce of  the  master's  land,  but  yet  the  Court  drew  that  con^ 
elusion  from  all  die  circumstances  of  the  case.  So  in  Bex 
V.  Cherry  Willif^ham  (e)  the  same  construction  was  put 
upon  the  contract.  The  case  of  Rex  v.  BardweU(f)  was 
decided  upon  the  ground  expressly  that  the  sheep  should 
be  pasture  fed,  and,  therefore,  the  meaning  of  the  term 
"  going"  was  not  brought  under  consideration.  Secondly, 
assuming  that  the  contract  hetween  these  parties  did  not 
give  an  absolute  interest  in  the  growing  produce  of  the 
master's  land,  yet  if,  under  the  contract^  there  might  be 
a  right  to  take  growing  produce,  and  it  this  was  in  fact 
enjoyed  for  more  than  forty  days,  it  Is  sufficient  to  confer 
a  settlement.  Under  this  agreement  it  was  clearly  com- 
,  petent  to  the  master  to  feed  the  sheep  forty  days  on  the 
pasture ;  and,  therefore,  it  may  be  considered  as  an  optional 

(o)  1  T.  E.  137.  («)  Ante,  vol.iii.  13;  t  9,&C. 

.   (h)  4T.  R.  67J.  696. 

(c)  7  T.  R.  671  (/)  Ante,  vol.  Hi.  S69l  *tB.  & 

(d)  Ante,  vol. iv.  355;  2  B.  &  C.  C.  16L     .    > 
775. 
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agreement,  the  giving  an  alternative  either  for  the  going  on        lasr. 
th^  kad  itself  or  for  the  feeding  in  the  farm*3rard.    There     ^^T"^^^^^^ 
is  no  doubt  that  if  the  agreement  had  been  in  terms  drawn  9. 

up  in  the  alternative,  and  the  master  had  fed  the  sheep  on  Thornham. 
growing  produce  for  forty  days,  it  would  have  been  suf- 
cient  to  have  conferred  a  settlement,  and  so  it  would 
have  been  sufficient,  if,  at  the  master's  option,  they  were 
fed  all  the  time,  except  for  forty  days,  in  the  farm-yard* 
The  cases  of  Rex  v.  lillongley  (a),  and  Rex  v.  Minster  {b) 
are  authorities  to  shew  that  such  an  optional  agreement,  if 
acted  upon,  would  be  sufficient  to  confer  a  settlement. 

Marryat  and   Wightman,  contrj^,  were  stopped  by  the 
Court 

Baylby,  J. — This  appears  to  me  to  be  a  very  plain 
case.  If  the  sessions  had  intended  that  the  word  ''  going  " 
had  the  meaning  which  has  been  ascribed  to  it  to-day, 
we  should  probably  have  pronounced  a  different  opinion 
from  that  which  we  are  now  called  upou  to  deliver.  They 
.should  have  told  us  what  was  the  meaning  of  the  parties 
at  the  time  the  contract  was  entered  into,  or  what  was  the 
Uttderstanding  or  interpretation  of  the  word  ''going''  in 
that  part  of  the  country.  I  think  the  fair  meaning  of  the 
word  "  going"  is,  that  the  pauper's  twenty-one  ewes  livere 
to  be.  with,  and  to  go  with  his  master's  flock,  and  were  to 
be  fed  from  time  to  time  upon  growing  produce,  or  upon 
hay,  or  upon  turnips,  as  his  master^s  flock  was.  Without 
any  explanation  given  to  us,  as  to  the  meaning  of  the  woid 
''going,"  as  understood  in  the  part  of  the  country  where 
the  agreement  was  entered  into,  we  must  understand  it  in 
that  seose  in  which  it  is  usually  understood.  It  appears  to 
me,  therefore,  that  the  word  "  going"  does  not  necessarily 
mean  feeding  upon  the  growing  produce  of  the  land,  and 
consequently  that  the  pauper  has  not  gained  a  settlement 
hy  a  tenement  of  10/.  a  year.  In  order  to  make  out  a  set- 
,  tlement  of  this  kind,  it  must  be  part  of  the  bargain  itself, 

(a)  1  T.R.  4&a  (6)  3  M.  &  S.  S7^ 
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I89r.  that  the  sheep  shall  be  fed  to  the  extent  of  10/.  a  ye^rp 
out  of  the  growing  produce  of  the  land,  and  if  it  does  not 
V.  *  stipulate  that  they  shall  be  so  fed^  the  mere  circumstance 
Thokmhak,  ^£  ^jj^j^  being  in  fact  so  fed  out  of  the  growing  produce  of 
the  land  to  the  extent  of  10/.  a  year  will  not  confer  a  settle- 
ment. The  authorities  go  to  shew  that  this  must  be  part 
of  the  original  bargain.  I  find  this  laid  down  in  a  text 
book|  in  very  extensive  use,  published  by  a  gentleman  who 
has  favoured  the  world  with  a  valuable  work  upon  the  poor 
laws  {a),  and  he  cites  as  authorities  to  this  effect.  Rex  v. 
BardwellXb),  Rex  v.  Tisbury  (c),  and  Rex  v.  Darky  Ab- 
bey (d).  In  this  last  case  it  was  solemnly  determined  that 
it  must  be  part  of  the  contract  that  the  cattle  should  be  pas- 
ture fed.  So  also  the  case  of  Rex  v.  Oswald  Twissle  (e) 
it  was  determined  that  the  contract  must  be  to  feed  the 
cattle  with  the  growing  produce  of  the  land.  In  that  casew 
the  pauper  rented  the  milk  of  a  cow  by  the  year.  The  keep 
of  the  animal  might  be,  and  was  in  fact,  by  pasture  feeding, 
but  it  was  held  that  inasmuch  as  it  did  not  appear  to  be 
made  matter  of  bargain  that  she  should  be  pasture  fe(|| 
hiring  her  milk  was  not  necessarily  taking  a  tenement  of 
10/.  a  year^  and,  consequently,  did  not  confer  a  settlement. 
In  the  case  of  Rex  v.  Sutton  St,  Edmunds  {/)  the  terms 
of  the  bargain  were,  that  the  master  was  either  to  find  the 
pauper  two  cows,  or  the  pauper  was  at  liberty  to  provide 
himself  with  two,  and  feed  them  on  his  master's  farm  during 
the  year,  and  in  that  case,  Abbott^  C.  J.  said,  **  lu  the  case 
of  Rex  V.  Oswald  Twissle  the  contract  was  for  the  feed  of 
a  cow,  without  saying  on  the  farm,  and  inasmuch  as  it  did 
not  appear  that  the  cow  was  to  be  pasture  fed,  the  Court 
held  that  no  settlement  was  gained,  and  quashed  the  order. 
In  the  case  then  at  bar,  he  observed  the  contract  was  not 

(d)  Mr.  Nolan's  Treatise  upon  {d)  14  East,  280. 

the  Poor  Laws,  vol.  ii.  pp.  19,  «0.  (c)  Cited  in  Rex  v.  Smtion  Si. 

(Jb)  Ante,  vol.  iii.  369;  2  B.&C.  Edmunds,  ante,  vol.  ii.  800;  1  B. 

161.  &C.  536. 

(c)  Mic.  43  Geo.  3,  cited    in  (/)  Ante,  vol.  ii.  800;  lB.& 

Ret  V.  Darley  Abbey,  14  East,  S80.  C.  586. 
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for  the  growing  produce,  and  he  added  that  in  Rex  v,  ^^^• 
Osroald  Twissle  the  attention  of  the  Court  had  been  called  jj^^  j^^^^ 
to  the  distinction  between  taking  the  growing  crop  and  the 
severed  crop^  and  it  being  found  in  Rex  v.  Sutton  St.  Ed- 
munds that  the  growing  crop  was  less  than  the  value  of  10/.^ 
he  thought  that  no  settlement  was  gained.  Of  this  opinion 
were  the  other  judges^  and  the  Court  determined  that  the 
contract  must  be  to  feed  the  cattle  with  the  growing  pro- 
duce of  the  land  in  order  to  confer  a  settlement.  In  the 
cases  cited  and  relied  upon  by  Mr.  Nolan,  the  contracts 
were,  that  the  feeding  was  to  be  upon  the  growing  produce 
of  a  particular  piece  of  land.  Such  was  the  case  of  the 
"  cattle  gate,"  which  imports,  in  the  north  of  England,  the 
going  of  cattle  upon  a  particular  piece  of  land,  there  to  be 
fed  on  the  growing  produce  of  that  land.  In  the  case  of 
Rex  V.  Dersingham,  the  agreement  was  for  the  going  of 
three  heads  of  cattle  on  the  common.  That  necessarily 
meant  going  and  feeding  on  the  growing  produce  of  the 
common.  That  gave  a  clear  right  that  the  cattle  should  be 
pasture  fed ;  and,  consequently,  if  the  pasture  was  worth 
10/.  a  year,  it  would  confer  a  settlement.  In  the  present 
case,  looking  at  the  terms  of  the  contract  between  the  master 
and  servant,  and  believing  that  neither  of  them  had  any  very 
accurate  idea  of  the  meaning  of  the  word  "  going,"  they 
must  be  taken  to  have  used  that  word  in  its  ordinary  sense, 
namely,  that  the  twenty-one  ewes,  should  go  with  the  mas- 
ter's flock,  wherever  it  went,  and  should  be  fed  from  time 
to  time,  as  his  flock  was,  either  on  pasture  or  on  dry  food, 
and  there  being  no  specific  agreement  that  they  should  be 
pasture  fed  to  the  extent  of  10/.  a  year,  it  falls  within  the 
principles  laid  down  and  acted  upon  in  the  several  cases 
to  which  I  have  adverted.  For  these  reasons,  it  appears 
to  me  that  the  pauper  gained  no  settlement  in  tlie  parish  of 
Thomham. 

HoLKOYD,  J. — I  am  of  opinion  that  no  settlement  was 
gained  under  this  contract.    1  think  the  word  "  going"  has 
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no  technical  meaning,  and  that  ualeas  it  can  be  made  oat 
.   on  the  face  of  the  case  itself  that  it  imports  that  the  she^ep 
•9.  were  to  be  going  on  the  pasture,  there  to  be  fed,  it  must 

Thobkhau .  ^  taken  in  its  ordinary  sense,  and  the  doctrine  of  the  cases 
referred  to  by  my  brother  Bayley  must  govern  our  decision. 
I  think  the  word  "  going"  here  does  not  mean  any  thing 
more  than  was  expressed  in  Rex  v.  Bardwell,  namely,  that 
the  servant's  should  go  with  the  master's  cattle,  that  is,  to 
be  fed  upon  pasture  or  dry  food,  as  the  case  might  be.  It 
appears  to  me,  therefore,  that  as  the  word  ''  going"  does 
not  necessarily  import  feeding  on  pasture,  no  settlement 
was  gained. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  The  case 
turns  entirely  upon  the  meaning  of  the  word  "  going.*^  If 
that  word  had  a  well-known  meaning  in  the  part  of  the 
country  in  which  this  question  arose,  it  ought  to  have  been 
expressly  found  by  the  case,  or  if  it  was  to  be  understood 
by  these  parties  themselves  that  it  was  meant  that  the  sheep 
were  to  be  pasture  fed,  it  ought  to  have  been  so  stated. 
I  am  not  aware  that  the  word  '*  going''  has  any  such  signi- 
fication. It  does  not  necessarily  mean  pasture  feeding,  but 
if  that  be  the  meaning,  the  quarter  sessions  should  have  so 
(bund  it  in  the  case.  Not  having  so  found  it,  it  appears  to 
me  that  we  must  understand  it  in  its  common  and  ordinary 
sense,  namely,  that  the  pauper  was  to  have  the  going  of  his 
sheep  with  his  master's  flock,  whether  it  were  fed  on  pas- 
ture or  dry  food.  The  case  of  Rex  v.  Bardwell  givea  an 
interpretation  of  the  word  '*  going,"  which  ought  to  bind 
our  judgment. 

Order  of  Sessions  quashed. 
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1897. 

The  King  v.  Gosse.  s^^^^ 

XHIS  was  an  ^appeal  against  a  rate  made  for  tke  relief  of  Where.one  . 
the  poor  of  the  parbh  of  St»  James,  in  Poole,  in  the  coontj  partners*wa8* 
of  Dorset.    The  sessions  confirmed  the  rate,  sobject  to  resident  in  a 
t  r    t  '    r^  mi  J  parish,  and  a 

the  opiniOB  of  this  Court  upon  a  case.     1  he  case  stated  poor  rate  was 

that  the  defendant  Gosse,  and  two  other  persons,  carried  ?!**^?  "P®"  _ 

.  hiin  in  respect 

on  business  in  co-partnership,  in  the  pansh  of  &•  James,  of  all  the  part- 
in  Poole.    The  defendant  was  the  only  partner  resident  °^"  ^andhiot 

within  the  parish,  and  he  was  rated  in  respect  of  the  whole  upon  his  indi- 

t>    %  ••  •         i-fli  It*  Tidual  sharer— 

of  the  partnership  property  jn  which  be  and  his  copart-  jj^i^  ||„|^  ^^ 

ners  were  iointly  interested,  and  not  in  respect  of  his  third  ™^  co"*<*  "?^ 
,,-'•'  ^  be  supported, 

share  only. 

Tindal,  S.  G.,  Brougham,  and  IF.  D.  Bayley,  contended 
that  the  rate  was  properly  made,  inasmuch  as  it  was  impos- 
sible for  the  overseers  to  make  a  rate  in  respect  of  the 
interest  which  each  partner  may  have  in  a  firm.  They  must 
look  to  the  person  who  is  in  the  visible  possession  of  the 
property.  The  defendant,  Gosse,  had  an  undivided  interest 
in  the  whole  partnership  property,  and  therefore  he  was 
primarily  rateable  for  the  whole^  as  the  resident  partner. 
This  was  not  like  either  of  the  cases  of  Rex  v.  North 
Currey  (a)  and  Rex  v.  Fryer  {b),  in  the  first  of  which  not 
any  of  the  partners  was  resident  in  the  parish ;  and  in  the 
second  all  the  partners  were  rated,  although  one  only 
resided  in  the  parish. 

Scarlett^  A.  G.  and  Parke,  contri,  were  stopped  by  the 
Court. 

Lord  Tenterden,  C.J, — We  are  of  opinion  that  this 
rate  must  be  amended.  By  the  statute  43  Eliz.  c.  2,  it  is 
*f  inhabitants'^  that  are  to  be  rated  according  to  their  ability. 
Now  if  this  rate  were  to  stand,  the  defendant,  Gosse,  would 
be  rated,  not  according  to  his  own  ability,  but  the  ability  of 

(a)  Ante,  vol.  vii.  424;  4  B.  &  C.  (6)  Ante,  vol.  vii.  426,  n/;  4  B. 
953.  &  C.  961,  n. 
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himself  and  others.  It  19  suggested  that  there  will  be  dif- 
ficulty in  ascertaining  the  quantity  of  interest  which  each  of 
the  several  partners  has  in  the  concern.  That  difiictthy 
may  be  easily  obviated  by  imposing  the  rate  in  respect  of 
the  whole  property,  and  the  party  overrated  may  come  «nd 
discharge  himself  by  proving  the  extent  of  bis  interest. 


The  other  Judges  concurred. 


Rate  to  be  amended. 


The  Regents 
Canal  Com- 
pany are  rate- 
able to  the 
poor  only  in 
respect  of  the 
annual  valne 
of  the  land  oc- 
cupied by  their 
canal  ^tia  land, 
and  not  in  re- 
spect of  the 
value  of  the 
rates  and  tolls 
arising  there- 
from, which 
being  made 
personal  pro- 
perty is  not 
rateable. 

A  slip  of 
land  in  a  natu- 
ral state,  used 
as  a  landing- 
place  for  eoods 
on  the  edge  of 
a  basin  be- 
longing to  the 
company,  is 
not  a  wharf 
within  the 
meanipg  of 
the  statute  52 
Geo.  3,  c.  195, 


The  King  v>  The  Company  of  Proprietors  of  the 
Regent's  Canal. 

Upon  an  appeal  by  the  defendants  against  a  rate  for  the 
relief  of  the  poor  of  the  parish  of  St.  Ann,  Limehouse,  the 
sessions  confirmed  the  rate,  subject  to  the  opinion  of  thi» 
Court  on  the  following  case: — 

In  the  rate  or  assessment  the  appellants  stood  rated 
thus: — 

No.  1.  Company  of  Proprietors  ofRegenfs  Canal^  for  wharfs 
and  banks  adjoining  the  basin  leading  to  iheRegeni't 
Canal themselves,  130 

No.  2.     Ditto,  for  land  covered  with  water,  comprising  the  part 

of  the  basin  within  the  respondents'  parish     .  ditto,  150 

No.  3.  Ditto,  for  land  covered  with  water,  comprising  that  part 
of  the  Regent*s  Canal  and  the  towing-path  and  banks 
within  the  respondents*  parish    .....    ditto,  150 

No.  4.  Ditto,  for  one  double  lock  in  Umehouu  Fields,  and  for 
one  other  double  lock  leading  from  the  basin  to  the 
canal  in  the  respondents'  parish, .  •  .  themselves,  for 
each  lock, 25 

The  rate  ivas  duly  allowed  and  published,  and  was  in  all 
respects  correct  in  point  of  form.  By  the  52  Geo.  3,  c.  195, 
8.  101,  it  was  provided,  "  that  lands,  whether  covered  with 
ivater  or  not,  and  also  all  dwelling-houses,  wharfs,  ware« 
nor  rateable  as  such  to  the  poor. 
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kouses^  Iock*lHiuse8,  and  otber  houses,  of  and  belonging  to         ^^^^* 
the  company,  should  be  rateable  and  chargeable  to  the     r|^^  ^^^^ 
mainteiiance  of  the  poor,  and  to  all  other  parochial  rates  v. 

and  taxes  in  the  several  parishes  and  places  Mrhere  they  Canal 
were  respectively  situated,  the  lands  according  to  their  Compamy. 
quantity  and  quality,  and  the  dwelling-houses,  wharfs,  ware- 
houses, lock-houses,  and  other  houses,  according  to  the 
nature  and  respective  uses,  dimensions,  and  descriptions 
thereof,  and  should  be  charged  and  assessed  in  like  manner 
as  lands  of  a  like  quality,  and  dwelling-houses,  wharfs, 
warehouses,  lock-houses,  and  other  houses  of  a  like  and 
similar  size,  nature,  dimension,  or  description,  in  the  re- 
spective parishes  where  the  same  should  be  situate,  were 
or  should  be  assessed  or  charged ;  and  that  the  rates,  duties, 
and  other  personal  property  of  the  company  liable  to  be 
rated  to  the  poor  or  other  parochial  taxes,  in  any  such 
parishes  or  places,  should  be  rated  and  assessed  in  like 
manner  and  in  the  same  proportion  as  other  personal  pror 
perty  rateable  in  the  said  parishes  and  places  respectively 
should  be  rated  and  assessed,  and  according  to  the  length 
of  line  of  the  said  navigation  in  such  respective  parishes 
and  places,  and  not  otherwise  or  in  any  other  manner; 
provided  that,  before  such  personal  property  should  be 
rated,  fourteen  days'  notice  should  be  given  in  writing  to 
or  left  at  the  dwelling-house  of  the  treasurer  or  clerk,  or 
any  other  officer  of  the  company  residing  in  the  parish  or 
place  where  such  rate  should  be  intended  to  be  made,  by 
the  respective  overseers  of  the  poor,  of  the  intention  so  to 
do." 

As  to  No.  1,  the  facts  were  as  follow: — The  land  rated 
was  the  margin  of  a  large  basin  or  dock  belonging  to  the 
appellants.  This  basin  communicates  on  the  one  hand  with 
the  Thames,  by  means  of  a  lock  capable  of  admitting  ships 
of  a  large  burthen;  and  on  the  other  hand  with  the  Regent's 
Canal,  by  means  of  a  double  lock  of  only  sufficient  size 
to  admit  the  barges  used  in  the  internal  navigation.  On 
the  east,  and  on  part  of  the  south  and  north  sides  of  this 
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basin  is  a  narrow  slip  of  land,  the  property  of  the  appel- 

Z^  kTo     ^^^^»  ^^^  containing  altogether  one  acre,  two  roods,  and 

V.  fourteen  perchesi  situated  in  the  respondents'  parish.     Over 

Canal^      this  land,  on  the  south  and  east  sides,  there  was  originally 

CoMPANr.  made  a  towing-path  for  barges  proceeding  between  the 
canal  and  the  Thames.  This  is  still  occasionally  used  in 
times  of  frost,  but  at  all  other  times  the  baizes  cross  the 
basin  diagonally,  and  have  no  occasion  for  it.  At  the  end 
next  the  double  lock  it  is  terminated  by  a  fence  and  gate, 
which  is  kept  locked  by  the  defendants,  and  is  only  opened 
by  their  servants,  who  keep  the  key  of  the  gale,  for  persons 
having  navigation  business,  who  are  always  freely  admitted, 
and  use  the  towing-path  as  a  foot-path  on  those  occasional 
Next  adjoining  the  slip  of  land  on  the  east  side  of  the 
basin  are  situate  the  bonding  yard  for  timber  of  Messrs. 
Richardson  and  of  Messrs.  Watkins  and  Fry.  The  vesseU 
bringing  cargoes  from  foreign  parts  and  other  places  to 
these  yards  take  their  births  along  the  east  side  of  the 
basin,  and  unload  their  timber  and  other  goods  by  means 
of  stages  belonging  to  such  ships,  on  the  slip  of  land  of 
the  defendants,  rated  as  a  wharf,  the  upper  edge  of  the  slip 
of  land  next  the  basin  consisting  of  the  natural  ground,  and 
not  being  faced  with  brick,  stone,  or  timber,  and  the  ground 
below  the  water  gradually  sloping  down  to  the  bottom  of 
the  basin*  The  timber  is  measured  and  marked  on  this 
slip  of  land  by  the  officers  of  the  revenue,  and  is  after  that, 
with  the  other  goods,  conveyed  either  into  the  bonding 
yard,  or,  on  payment  of  the  duties,  into  the  private  pre- 
mises of  the  above  persons.  For  this  privilege  of  landing 
their  goods  neither  Messrs.  Richardson  nor  Messrs.  Wat- 
kins  and  Fry  pay  any  acknowledgment  or  rent  to  the  de* 
fendants;  they  only  pay,  as  all  other  persons  do,  the  rates 
and  duties  imposed  in  respect  of  the  tonnage  of  the  ships 
entering  the  basin,  but  the  number  of  the  ships  coming 
into  the  basin  of  the  defendants  is  greatly  increased  by 
reason  of  the  establishment  of  Messrs.  Richardson^s  pre- 
mises as  a  bonding  yard,  and  the  access  thereto  from  the 
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basin ;  and  there  has  been,  in  conseqticncc  thereof,  a  con- 
siderable increase  in  the  tonnage  rates  and  duties  paid  on     jy^^^f^^ 
such  ships    to  the  company  since  the  bondfng  yard  has  v. 

been  established.  No  other  persons  are  aHowed  to  land  cawal 
their  goods  there,  nor  is  there  any  crane  or  convenience  for  Coiii»aky, 
hnding  goods.  In  another  part  of  the  basin,  situate  in 
Ratdiffe  hamlet,  there  are  cranes  and  wharfs  regularly  bailt, 
where  the  defendants,  in  addition  to  the  tonnage  rates, 
charge  both  for  the  cranage  ami  wharfage  of  a!I  goods 
there  landed.  Neither  the  south  nor  the  north  «ide  of  the 
basin  within  the  respondents'  parish  was  nsed  for  landing 
goods.  If  the  land  on  the  east  side  of  the  basin  be  to  be 
considered  as  a  wharf,  of  which  the  defendants  were  the 
occupiers,  its  annual  value,  together  with  the  value  of  the 
hmd  on  the  north  and  south  sides  of  the  basin,  was  ISO/., 
as  stated  in  the  rate.  The  annual  value  of  the  land  wttbm 
the  respondents'  parish  on  the  east,  south,  and  north  sides, 
if  assessed  as  land  of  a  like  quality,  was  only  Bl,  As  to 
Nos.  2,  3,  and  4,  the  facts  were  as  follow: — ^The  bafirrn, 
canal,  towing-path,  and  locks,  if  fiaUe  to  be  assessed  in 
respect  of  the  profits  arising  to  the  defendants  from  the 
rates  and  duties  received  by  them,  were  of  the  value  stated 
in  the  rate;  and  they  were  also  of  the  value  stated  in  the 
rate,  if  the  defendants  were  liable  to  be  rated  for  the  rent 
at  which  the  basin,  canal,  towing-path,  and  locks,  would 
let  to  any  other  company  similarly  situated  as  the  appel- 
lants ;  but  their  value,  if  liable  to  be  rated  as  hind  of  a  Kke 
quality  within  the  parish,  was  only  the  sum  of  54/.  No 
personal  property  was  rated  in  the  parish  at  all,  nor  were 
there  any  rates  due  specially  for  passing  either  of  the  two 
double  locks  rated,  but  only  for  passing  for  certain  dis- 
tances along  the  canal.  There  were  no  other  profits 
derived  to  the  defendants  from  those  premises,  except  the 
rates  and  duties  imposed  by  the  Regent*s  Canal  act.  The 
questions  for  the  opinion  of  this  Court  were,  first,  as  to 
that  part  of  the  rate  or  assessment  marked  No.  1,  whether, 
under  the  circumstances  stated  relating  thereto,  the  land 
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on  the  east  side  of  the  basin  ought  to  be  rated  as  a  wharf. 
And  if  it  ought  not  to  be  so  rated,  then  the  sessions  were 
of  opinion  that  the  rate  ought  to  be  amended,  bj  reducing 
the  sum  of  IfiOL  to  the  sum  of  8/.:  and,  second,  as  to  that 
part  of  the  rate  or  assessment  marked  Nos.  2,  3,  and  4^ 
whether,  under  the  lOlst  clause  of  the  act  of  the  52  Gto.  3, 
c.  195,  the  basin,  canal,  towing-paths,  and  locks,  are  liable 
to  be  rated  merely  as  land  of  a  like  quality  within  the  parish. 
And  if  so,  the  sessions  were  of  opinion  that  the  rate  onght 
further  to  be  amended,  by  substituting  the  sum  of  S4L  for 
the  sum  of  350/. 


Andrews  and  Adolphus,  in  support  of  the  order  of  ses- 
sions. The  first  question  is,  whether  the  defendants  are 
rateable  to  the  poor  for  the  slip  of  land  adjoining  the  basin 
on  the  east  side,  as  a  wharf.  If  it  be  a  wharf,  there  is  no 
doubt  they  are  rateable.  The  use  to  which  the  slip  of  land 
is  applied  must  determine  that  question.  The  case  states 
that  it  is  used  for  the  purpose  of  a  wharf;  that  ships 
approach  it  for  the  purpose  of  landing  goods,  and  convey- 
ing them  to  the  premises  of  Messrs.  Richardson  and 
Messrs.  Watkins  and  Fry.  It  is  used  to  all  intents  and 
purposes  as  a  landing-place,  which  is  generally  the  sole 
use  of  a  wharf.  A  wharf  does  not  necessarily  mean  some- 
thing erected  or  constructed.  If  the  land,  though  in  its 
natural  state,  be  used  as  an  unloading  place,  that  is  snf 
ficient.  It  may  be  true,  that  no  wharfage  dues  are  payable 
in  respect  of  the  privilege  of  landing  goods  on  this  piece  of 
land,  but  if  the  defendants  derive  an  increased  tonnage  in 
consequence  of  ships  entering  their  basin  for  the  purpose 
of  landing  their  goods  there,  that  will  make  it  rateable  as  a 
wharf.  The  circumstance  of  their  paying  no  wharfage  dues 
may  be  matter  of  mere  agreement  or  arrangement  between 
the  parties,  and  the  liability  of  the  wharf  cannot  be  evaded 
by  such  an  arrangement.  The  defendants  derive  all  the 
benefit  which  can  be  derived  from  this  slip  of  land  as  a 
wharf,  and  therefore  they  are  properly  rateable  for  it  within 
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the  iBeaning  of  the  act  of  parliament.  The  slip  of  land  is 
used  also  as  a  Mrhaif  for  the  purpose  of  collecting  the 
publip  reveaue.  The  case  finds  that  foreign  timber  is 
nNurked  on  this  slip  of  land,  and  is  then  conveyed  into  the 
bonding. warehouses.  By  the  43  Geo,  3,  c.  132,8.  12,  it 
is  enacted,  'Vthat  before  any  goods  shall  be  lodged  in  the 
bonded  warehouses^  the  same  shall  be  duly  entered  with 
the  proper  officers  of  the  customs,  and  regularly  landed." 
Therefore  if  this  be  a  place  used  for  the  purpose  of  land- 
ing goods  in  the  manner  required  by  the  public  service,  it 
must  be  treated  as  a  wharf,  and  rated  accordingly.  The 
company  indirectly  derive  a  revenue  from  it,  by  reason  of 
the  increased  tonnage  dues  payable  by  ships  entering  the 
basin  for  the  purpose  of  landing  goods  there.  The  second 
question  is,  whether  the  canal  and  basin  are  rateable  as  so 
much  land  covered  with  water.  By  the  act  of  parliament 
the  land  upon  which  the  canal  and  basin  are  constructed, 
is  to  be  assessed  to  the  poor  as  other  land  of  the  like  quality 
in  the  parish.  That  must  mean  land  covered  with  water 
and  used  by  the  company  for  the  purpose  of  a  canal  or  basin, 
and  the  land  having  acquired  an  increased  value  by  this 
mode  of  application,  it  must  be  assessed  rateably  according 
to  its  annual  value.  Here  the  land  covered  with  water  has 
acquired  an  improved  value  by  means  of  the  purposes  to 
which  it  is  applied,  and  it  is  rateable  in  respect  of  that 
improved  value. 
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Brodrick  and  Ellis,  (with  whom  was  F.  Pollock,)  contri. 
It  must  be  conceded  that  the  land  mentioned  in  the  as- 
sessment Nos.  £,  3,  and  4,  is  rateable  for  that  value  which 
it  has  acquired  from  the  circumstance  of  its  having  been 
used  for  the  purpose  of  a  canal,  unless  there  be  some 
clause  in  the  act  of  parliament  expressly  exempting  it  from 
aucjh  charge.  .  But  there  is  a  distinction  broadly  taken  in 
this  act  of  parliament  between  land  and  profits  arising  from 
rates  and  tolls.  The  rates  and  tolls  are  by  the  act  consi- 
d^f^d  as  personal  property,  and  are  not  rateable  per  se, 
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1E47.        und  oonsequently  ci^QlM  be  eonMdaiied  ast.givii^  an  iu^i'- 

^"^^^^      proved  value  to  the  land  itself.    The  actexemipts  rates,  and 
The  King  „  ,  ,  ,  .      ,  .  ,    . 

,1.  tolUj  umeaa  othier  personal  property  m  the  pawh  is  rate- 

Regei«t*s  i^ij^^  Now  the  case  finds  tha^  personal  property  is  not 
CoMi^ARr.  rateable  in  thp  parish  of  St.  Arm,  Limehowe*  By  the  act 
th^  land  18  to  be  rated  aGcordiag  to  quantity  and  quality, 
and  dwelling-hottses»  &c»  according  to  their  u^»ea,  dim^n- 
sions»  &c*  As  landi  tlier^fore^  the  land  on  which  the  canal 
and  basin  are  c^nstructied  is  not  rateable  according  to  the 
nses  to  which  it  is  applied.  Here  the  use  is  for  the.pnrpose 
of  levying  rates  and  tc^ls*  but  by  the  acjt  tbaae  ra^a  and 
toUs  are  treated  as  personal  property,  and  are  not  rateable 
to  the  poor  unless  other  personal  property  is  rateable  in 
the  parish,  lyhich  is  expressly  found  not  to  be  soiiatbfts 
case.  If  the  land  thus  occupied  by  the  company  is  ^^te* 
able  in  respc^rt  of  the  tolls,  as  giving  it  an  improved  annual 
value,  the  conppany  might  be  rateable  twice  over  for  thie 
aawie  subject-matter,  first,,  for  the  profit  aa  laud,  and  .^cond, 
in  tbe  event  of  other  personal  property  being  rated,  in  reject 
of  the  rates  and  duties,  as  giving  an  improved  vidue  ariaii^ 
from  an  incorporeal  hereditament.  But  the  cases  of  Uex  v% 
Tht  Grand  Junction  Canal  Company  (a)»  mA  R€jpy..Si. 
Peier  tie  Great  ib),  are  authorities  to  shew  that  thue  com- 
pany in  this  case  are  rateable  for  the  landa  at  the  sfiaae 
valutas  othcy.  acyacent  Jands«  and  not  for  the  land  used  for 
the  purposes  of  the  canal  according  to  its  improved  value. 
Then,  secondly,  the  question  is,  whether  the  slip  of  land 
mentioned  in  the  assessment  No.  J,  is  rateable  as  a  wharf. 
Now  it  is  clear  that  ao  profit  arises  from  this  slip  of  land 
except  in  respect  of  the  rates  and  dues  payable  hy  vessels 
entering  the  basin  for  the  purpose  of  landing  goods  tbvsre» 
and  therefore  the  same  argument  is  applicable  in  this 
instance  as  in  the  others ;  for  if  this  slip  of  land  is  rateable 
as  a  wharf,  it  might  be  rateable  twice  o^er,  firs^  as  la«Ml, 
and  aeeoodly,  in  respect  of  the  inereased  value  of  the  fates 
and  tdla.    But  in  pmot.of .faet,ihia  is  not  a  wha^^  if^d  in 

(«)  1  B.  &  A.  889.  (6)  Ante,  vd.  viil.  3M ;  'i  B.  &  ©^afS. 
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tto  respect  conies  up  to  that  definitioQ.  Loid  .HMr,  in  bis 
Treatise  *'  4e  Portibiis  Maris/'  c  %,  p.  46,  says,  ''  ihat  a 
port  consists  of  somethiog^  that  is  natural,  viz,  an  access  of 
the  sea,  whereby  ships  may  conveniently  come,  &c.y  and 
something  that  is  artificial,  as  quays  and  wharfs,  and  cranes 
and  warehouses,''  &c.  It  is  clear  from  this,  that  a  wharf 
means  something  artificial— something  constructed  by  the 
art  of  man«  It  is  so  treated  by  the  act  of  parliament  in 
question^  in  the  sections  86,  107,  125,  and  126.  By  the 
8Sth  section  it  is  enacted, ''  that  if  the  owners  of  any  lands 
through  which  the  canal  passes,  shall  not  make,  bnHd,  and 
construct  proper  and  snfficient  wharfs,  warefaousei^  and 
oAer  conveniences  for  the  use  of  the  navigation,  as  the 
company  shall  think  necessary,  then  the  company  shall  have 
fiill  power  to  do  it."  By  the  126th  section,  any  individual 
tbnMigh  whose  land  the  canal  passes,  is  enabled  to  make 
or  erect  any  wharf,  quay,  landing-place,  crane,  weigh-beam, 
or  warehouse,  for  his  own  private  and  exclusive  nse.  So 
by  the  public  aet,  46  Geo.  3,  c.  153,  for  the  preservation  of 
the  public  harbours  of  the  united  kingdom,  it  is  enacted, 
**  that  it  shall  not  be  lawful  for  any  person  to  make,  con- 
'  struct,  or  erect  any  pier,  quay,  wharf,  8cc«,  in  any  public 
harbour,  without  giving  a  month's  notice  to  the  Admiralty." 
The  slip  of  land,  therefore,  in  question  cannot  be  consi- 
dered as  a  wharf;  and  although  it  may  for  some  purposes 
be  used  in  fact  as  such,  still  it  is  only  rateable  as  land  in 
like  manner  with  other  lands  in  the  same  parish. 
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Baylbt,  J. — I  am  of  opinion  that  the  assessment  in 
this  case  must  be  reduced.  It  seems  to  me  that  the  pro- 
perty comprised  in  the  assessment  No.  1,  is  rateable  not  as 
a  wharf,  biit  simply  as  so  much  land,  and  that  the  property 
comprised  in  Nos«  2,  3,  and  4,  is  rateable  as  land,  but  not 
for  the  value  it  has  acquired  from  being  used  for  the  pur- 
poses of  a  canal.  The  statute  52  Gto,  3,  c.  195^  recites, 
that  the  making  of  the  Regenf^  canal  will  be  of  great  public 
ntiKl^.  Now  that  j^ves  us  a  clue  to  the.cqnstrnction  of 
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the  <ict  of  parikmeiit.     If  like  tMml  hui  -v/^t  'Monr'  mmtt, 
xi^^^^Q     and  ^  land  had  raiDaioedinil8>origiHil  st«to;^it  uAMilt 

V-  have  beeariileiiye  in  the-  same  profportaaii«0olber  ImmI  id 

Regemt's 
Canal       ^I*^  par4«b«    On  the  other  hand,  if  iboi^'iiid  he^nnb 

Company,  express  firovUion  io  the  act  of .  ptirUaneiit -regitktaiiB  thtf^ 
mode  in  which  Che  land  taken  for  the'pwr|)ose  of  thjfftaul 
was  ,to  be  rated,  the  general  principle  io  sttsk-caflss  muli*' 
have  applied,  namely,  that  the  company  wduM''  bfn-jiteatrte 
in  respect  ol'the  improved  value  of  the  kndiiq^  i^  '^■4^* 
cation  to  the  purposes  of  a  canal.  But  the.avakiog^rf  the 
canal  being  a  work  of  great  public  utility,  andaftaaded 
with  great  expense,  it  is  but  just  to  relieve  the  wwiertakeis 
of  it  from  a  burthen  which  will  attach 't«  t^eia  v^HIV 
reason  of  the  improvements,  they  make  at  a  veryjimMy 
expense  io  the  property  used  by.  them  for  their  canal.  It 
is  not  upusual,  therefore,  to  insert  in  <anal  acts  ^daiiaea 
to  exonerate  the  undertakers  from- contributiRg  a«kK^r 
sum  to. the  maintenance  of  the  poor,  in  rei|>ecl  of  tiK'liiid 
used  by  them  for  the  purposes  of  their  canal*  tkan.^Muld 
have  been  contributed  in  respect  of  that  samelandi^if  it 
had  aoj;  been  so  used«  According^  we  find  in' the  Uegeitdn 
canalact  a  clause  to  that  effect,  naraely>  section- 101.  One 
of  the  objects  of  that  clause  is  to  exonerate  the >oompaBy 
from  rates  and  taxes  to  a  greater  amount  than  ike  4«nd 
would  be  liable  to  before  it  was  converted  to  the  pnrposea 
of  a  canal.  The  clause  enacts,  "  that  lands,  wfaetfier 
covered  with  water  or  not,  shall  be  rateable  to  the  mainte- 
nance of  the  poor,  according  to  their  quantity  and  qmdity/' 
We  shall  see  what  is  meant  by  the  word  lands  by  what 
follows :  "  and  the  dwelling-houses,  wharfs,  warehouses, 
lock-houses,  and  other  houses,  according  to  the  nature  and 
respective  uses,  dimensions,  and  descriptions  thereof,  and 
shall  be  charged  and  assessed  in  like  manner  as  lands  of  a 
like  quality,  and  dwelling-houses,  wharfs,  warehouses,  lock- 
houses,  and  other  houses  of  a  like  and  similar  size,  natnre, 
dimension,  or  description,  are  assessed  or  charged.*'  The 
act  having  provided  in  the  first  instance  for  the  ratlin  of 
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laadL  whether  wvcml  wkk  water  or  not,  md  for  build- 
i^pi»  Jic.,  tbm  iotpodneea  m  acMhioiHi)  subject  of  niteabi- 
lity,  but  Mt  abfokrtKly  and  at  all  eventu,  b«t  oaly  on  co«* 
dilioD  tbat  other  ptoperty  of  the  like  description  is  rateable 
in  4lie  pariah.  It  enacts,  ^*  tbat  the  rates,  duties,  and  other 
ptraawal  iiroperty  of  the  company  liable  to  be  rated  to  the 
poor  in  aay  anch  parishes  or  places,  shall  be  rated  and 
anesao4  w  the  like  manner  and  in  the  same  proportion, 
as  other  personal  property  rateable  in  the  said  parishes 
and  places  respectively  shall  be  rated  and  assessed."  The 
introdttctioa  of  the  word  "  other,"  clearly  shews  that  the 
rates  -wmd  duties  were  contemplated  by  the  legislature  as 
a  spfriee  of  personal  property,  for  there  is  this  proviso 
cotttaiaed  in  the  clause,  **  that  before  such  personal  pro- 
perty shsttU  be  rated,  fourteen  days'  notice  should  be  given 
in  wrkaog  to,  or  left  at  the  dwelling-house  of  the  treasurer 
or  deek,  or  any  other  officer  of  the  company  residing  in 
the  parkh  or  place  where  such  rate  should  be  intended  to 
be  mode,  bj  the  respective  overseers  of  the  poor  of  the 
intention  so  to  do."  lliere  are,  therefore,  three  distinct 
subjects  of  rate;  first,  lands  whether  covered  with  water 
or  BOt»  secondly,  dwelling-houses,  warehouses,  and  other 
buiMii^^  maif  thirdly,  rates  and  duties.  The  two  former 
are  rateable  at  all  events,  and  the  latter  only  on  condition 
that  personal  property  also  is  rated  in  the  parish.  Now 
the  property  described  in  the  assessments  Nos.  2,  d  and  4, 
seems  to  me  to  be  nothing  but  land  partly  covered  with 
water^  aady  consequently,  is  only  to  be  rated  in  the  same 
manner  as  other  land  of  the  same  quality  in  the  parish 
would  have  been,  if  it  had  not  been  converted  into  a  basin 
or  applied  to  the  other  purposes  of  the  canal.  If  it  had 
been  uitcnded  by  the  legislature  that  the  land  should  be 
rated  acoording  to  its  improved  value  by  the  construction 
of  dlieks,.  basiDSy  and  the  canal,  I  apprehend  this  would 
have>h0eft  disthmtiy  expressed.  It  is  clear  tbat  but  for 
the  0tAmptioa  1  have  pointed  out,  there  would  have  been 
no  oocasaoB^  aa  far  as  the  land  is  concerned,  to  have  iatro*. 
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doced  such  a  provision,  because  the  land  woaklJibvelbdcn 
•rateable  according  to  itn  improved  quality,  by  the  conatrte- 
tion  of  docks^  canaU  and  basins*  What  I  have. now  bM, 
is  an  answer  to  the  objection  to  the  assessments  Nosk-^z-.S, 
jand  4^  The  remaining  question  is,  whether  the>  property 
which  is  the  subject  of  the  assessment  No^  I,  caii>  propeiAy 
be  rated  as  a  wharf.  If  it  be  a  wharf,  it. must  be  so  within 
.the  meaning  of  the  act  of,  parliament*  Now*th0'4ord 
wharf  is  classed  in  the  act  with  all  tfa9se  tbiiigsKVfiliehiflzc 
furtificial  and  requiring  expense  in  their :  c^pectintt;  '  The 
nvordi  are  "  dwelling-houses,  wharfs,  lock-houses  andidtber 
houses."'  Clearly  this  piece  of  land  is  not  that  ^scri|»- 
tion  of  wharf  upon  which  any  expanse  has  been  .incurred. 
It  is  merely  made  use  of  as  land  in  its  icharaotet'of-'bind, 
applicable  certainly  to  the  purposes  of  landing  cui^oniabte 
goods  and  for  other  public  purposes^  The  termffi  sfAvMV 
in  its  ordinary  signification  imports  a  place  built kxT'Ooif- 
structed  for  the  purpose  of  loading,  or  unloading  goods. 
The  act  of  parliament  itself  contains  some  elailles-rttfaif- 
able  to  wharfs  in  this  sense,  and  it  appeavs:  to  m^fnoik 
the  language  of  those  different  clauses,  that 'ihe 'kegklatilre 
contemplated  something  made  and  erected  mccordkiglio^ the 
general  meaning  of  the  word  wharf.  These  claa^s  hsk^b 
been  pointed  out  and  dwelt  upon  by  Mr.  Br4}d(nkkjW  bis 
argument.  Looking  to  the  language  of  the  act  •  of  pkdfa*- 
inentj  and  considering  those  different*  clauses  together,  it 
appears  to  me,  that  this  is  not  to  be  considered  as  awhar^ 
but  at  the  utmost  as  a  landing-place.  '  For  these  reasons; 
it  appears  to  me,  that  the  whole  of  the  property  comprised 
in  the  four  assessments  can  only  be  rated  as  hnd,  a^d  thai 
the  assessments  must  be  reduced  accotdinglyi^ 


HoLROYp,  J. — For  the  reasons  so  fully  statedby  my 
brother  Bayky^  1  am  also  of  opinion  that  the  assessments 
must  be  reduced.  The  exempting  clause  in  favour^  of 'thd 
company  would  be  wholly  inoperative  if  the  hind  occupied 
by  their  canal,  docks  and  basins,  were  rateable  it«  respect 


.of'tlre/ibteiitfionl!  impfOteiBeat'^f  tbe  landiby  th^  creali^M) 
«f 'ths  vorkfi  in  question.  Il  appears  to  me,  that  the  pro- 
paiyicompnud  in  the  several  aasessments  can  only  be  rated 
^a'fauMi.-'  I  alao  think  that  the  slip  of  (and  comprised  in 
'assqsflfoent  No;  1»  is  not  a  wharf  in  common  iatendnient^ 
>iior;a  wharf  withifi  the  meaning  of  the  act  of  parliaments 
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'  :  ;LiTTtEDAL£,  Jit— I  am  of  the  same  opinion.  It  appears 
'tocnieilhat  ^he  slip  of  land  in  question  is  not  a  wharf.  It 
i^'tiot  a»  artificial  construction  so  as  to  make  it  in  common 
'pdrIatM»  a  wharf.  But  it  is  said,  that  inasmacli  as  it  is  used 
>i|S  sa  Irniding-place^  it  tnust  be  treated  as  a  wharf.  It  is, 
however,  iiotused  properly  as  a  wharf,  for  the  goods  are 
.landed  by.meansof  stages*  Goods  may  be,  end  frequently 
are,i ( landed  ou  the  sea-beach,  but  it  does  not,  tberefpre, 
foUoiW'  that  the  sea-beach  is  a  wharf.  If  this  were  a  wharf, 
it  mig^it!  reasonably  be  expected  that  the  company  would 
eharg.e  jwharfidge  dues,  but  no  remuneration  whatever  is 
•paid  to .  the  company  for  the  use  of  the  piece  of  land  speci- 
iieaHy,  thoagh  they  do  receive  wharfage  dues  for  the  use 
of  oibef  premises.  It  is  clear,  from  the  act  of  parliament, 
thatky.ihe  wharfs  thereby  contemplated  are  meant  aitificial 
iMiiMings^  Constructed  by  the  hand  of  man,  and  not  pieces 
of  land  which  may  be  used  for  the  purpose  of  landing 
goods.  Then  as  to  the  property  comprised  in  the  assess- 
ments Nos.  9,  3  and  4, 1  think  it  ought  to  be  rated  nverely 
as  Innd.  The  HegenVs  Canal  Company  take  up  a  great 
quantity  of  land  for  the  purposes  of  their  canal,  and  they 
incur  great  expense  in  the  making  of  it.  The  act  of  par- 
liament, however,  makes  a  marked  distinction  between 
lands  and  houses  and  tHe  rates  and  duties,  as  the  subjects 
of  assessmeut  to  the  poor.  Lands  and  houses  are  rateable 
aa  lands  and  bouses  of  the  same  description  in  the  parish, 
but  the  canal  ntes  and  duties,  which  are  the  profits  arising 
from  .the  particular  use  of  the  land,  are  to  be  rated  in  the 
parish...  No<v|r  if  the  land  is  to  be  rated  as  land,  according 
tQ  the  vaki«'  .which  it  has  acquired'  in  consequenec  of  the 
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purpose  to  which  it  has  Ixeen  applied  by  the.coipf^ny,  Riid 
which  value  arises  from,  th^e  can^l  duties,  ,thqL  if.oth^r  R^r« 
sonal  property  in  the  parish  happeua  to  be.xated.f^lfi^y'it 
might  happen  that  the  company  would  be.liable.tOrMjrat^ 
twice  over  for  the  same  property,  oiKe  for  the  ^bofJ.  is 
respect  of  its  improved  value,  and  a  second  .tioie  J(oP  c%n«l 
rates  and  duties,  but  that,  I  apprefaeAdf  oeyer  fiqujd ifaav^ 
been  intended  by  the  legislature*  The  nit^  nHist^th^tefoi;^ 
be  amended  by  reducing  it.  ,     ,,   ..,.,,., 

■   -  ' '.  .jj.  r   ->.  T 

Rate  amended  by  reducing  it  according  iQlh^ 

directions  of  the  CoifM'Ui  -     >  .    /-^ 


r< 


may 

boIdcD  at 
another  time. 


The  King  v.  The  Justices  of  the  Borough  ^  h^ifif^T^R. 

54G.3,  C.84,  By  an  order  of  two  justices  of  the  borbugh  of  'Leltister, 
which  enacts  •    •%       .  •*       ^  ••  •  jv*ifr  i  I'l, 

that  the  A/»-     made  lOth  Oclober,  1820,  after  recitmg  that  A.  B,,  nigh 

ehaelmas  quar-  nonstable  of  the  borough,  had  applied  to  them  for  Ceftain 
ter  sessions  ^  ®   '  ,  .,  >   ,,  v   n 

shall  be  holden  extraordinary  expenses  incurred  by  him  as  high  constable 

next  afTeTthe    '"  several  cases  of  riot  and  felony  occurring  within  'the 

tu\\o(Oci<h    borough,  before  and  during  an  election  for  members  br 

directory,  and   parliament  recently  had  therein,  and  that  they  had  examined 

***®*Vff**®??   into  and  considered  the  same,  the  justices  thereby  adjudged 

and  allowed  to  A.  B.  1343/.  \7s.  as  the  reasonable  and 

A  hieh  con-  "^^essary  allowance  to  be  made  to  him  for  his  extraordi- 

fttable,  bythe    nary  expenses  so  incurred,  and  thereby,  in  pursuance '^of 

justices,  em-     *^®  statute,  &c.,  ordered  and  directed  the  treasurer  of  the 

ployed  and 

paid  special 

and  ordinary 

constables  to 

suppress  riots 

at  an  election : 

—Held,  that 

the  sums  so 

paid  were  ex- 

traordinaiy 

expenses  in* 

curred  by  the 

high  constable  witbia  41  Geo.  3,  c.  78,  8.  9,  which  the  justices  might  make  aa  ord^ 

upon  the  treayurer  to  reimburse  him. 


borough  to  pay  to  il.  ^.  1343/.  17^.  By  an  order  of  the 
Court  of  Quarter  Sessions,  held  12th  October,  1846,  the 
order  of  the  two  justices  was  confirmed.  In  Hilary  term, 
1827,  a  rule  nisi  for  a  certiorari  to  remove  both  orders  was 
obtained,  upon  affidavits  suggesting  that  the  expenses  of 
the  high  constable  had  not  been  incurred  bona  fide;  and  also 
upon  the  following  objections  appearing  on  the  face  of  the 
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orderB^'  tamely,  first,  that  they  did  not  describe  the  nature        1897. 

i*nd  date  of  the  riots,  nor  what  allowances  had  been  made:      ^iT^X^ 

The  Kino 
'9eeMdly»  that  the  order  of  confirmation  was  not  made  at  v. 

ther  ^eisi^hs  held  next  after  the  time  when  the  riots  were  i^J^jcMXEa^ 
ilbpposed  to  have  occurred;  and  thirdly,  that  it  was  made 
\tf  a^es^iTs  not  duly  held  according  to  the  statute  54  Geo.  5, 
ti'&^i  Which  requires  the  Micfutelmas  quvLrier  sessions  to  be 
h^fd  in  the  first  week  after  the  1 1th  October,  whereas  the 
sessions  in  question  were  held  in  the  same  week  in  which 
the  11th  October  fell.  The  afiidavits  impugning  the  bona 
fides  of  the  expetiditure  were  answered  by  others,  shewing 
that,  during  the  election  in  June,  1826,  there  were  several 
serious  riots  in  Leicester:  that  the  high  constable,  by  order 
of  the  magistrates,  had  a  large  body  of  special  constables 
sworn  in,  who,  with  the  ordinary  constables  and  head- 
boroughs,  wc^e  actively  employed  throughout  the  election 
in  eudef|VQuriDg  to  preserve  the  peace;  and  that  the  entire 
auEi}  allowed  to  the  high  constable  had  been  bona  fide  paid 
by  him  to  the  ordinary  and  special  constables.  Upon  these 
afiidavits.  a  fourth  objection  was  founded,  namely,  that  the 
niQUc^y  aljlowed  was  not  for  the  personal  expenses  of  the 
high  constable,  but  for  payments  made  by  him  to  others, 
namely,  the  ordinary  and  special  constables. 

Scarlfitty  A.  6.,  and  Parke,  now  shewed  cause,  confining 
themselves,  by  direction  of  the  Court,  to  the  third  and 
fourth  objections,  the  Court  being  clearly  of  opinion  that 
the  ^fiid^vits  impugning  the  expenditure  of  the  money  had 
been  satisfactorily  answered;  that  the  orders  suflScieutly 
described  the  nature  and  date  of  the  riots;  and  that  the  first 
order  was  confirmed  at  the  sessions  next  after  the  time 
when  it  was  made.  The  ancient  statutes  which  regulated 
the  holding  of  the  Courts  of  Quarter  Sessions  were  always 
considered  as  directory  only,  and  Courts  held  at  other  times 
than  those  specified  in  the  statutes  were  always  held  good: 
2  Haw.  P.  C.  b.  ii.  c.  8.  The  34  Geo.  3,  c.  84,  which 
merely  alters  the  time  of  holding  the  Michaelmas  quarter 
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seisaiofift  from  the  week  after  Mkhaeimae  to  the  v^eek  .^flfteff 
the  ))th  of  October^  must  reoeise  the  same  cbndtractkuiias: 
the  earlier  sta^tvtes;  and  if  so,  it  19  directory  6wt^,tBfkd^ 
ji  sTicEs  OF  ^^^^  j^  ^„  g^j  ^f  ^^^  objection.  The  other  objeddoo  tSy 
that  the  41  Geo.  S,  c.  7Bj.8«  2>  which  enipowerg  juiticmtQ? 
order  reasonable  allowances  to  be  iiiadetto  high  4XlDMiib]e« 
£»r /extraordinary  expenses  incurred  bj  ihem  aii-^aBoi^iof 
riot,  applies  only  to  personal  expenses^  Now  the  language 
of  that  chiuse  would  not  warrant  such  a  oonatmatiaQ^iievtttt 
if  the  meaning  of  the  term  "  personal,  expeoseifUwere; 
dearly  deftaed ;  and  the  fair  sense  of  the  thing- aeii^nia/tabeu^ 
that  whatever  the  high  constable  finds  it  iiece^aryi.tff 
expend,  in  the  execution  of  bis  duty  for  the  preaertfalion.of 
the  peace,  is  a  personal  expense,  for  which'  be  sfabidd  b» 
reimburaed.  ^' y  rr . 

(Jampbelly  contri.  First,  the  regulation  in  54'- Oeok\^ 
c.  84,  s.  1,  must  be  considered  as  imperative^  bdcabae 
otherwise  the  exception  in  s.  2,  in  favour  of  Londxm  ^nd 
Middlesex,  becomes  wholly  nugatoty:  and  indeed  if  the 
justices  may  still  hold  the  sessions  when  they  please,  ilt  'ia 
difficult  to  discover  any  utility  in  the  first  section.  The 
former  statutes  may  have  been  directory  .only,  buti'tMs 
dearly  is  not  so,  for  it  appoints  a  new  time  for  hblAing 
the  sessions  inste(id  of  the  old  one,  and  thereby  abaolutelgr 
deprives  the  justices  of  their  previous  discretionary  povwh 
Secondly,  the  41  Geo,  3,  c.  78,  s*  '2,  does  not  apply  lasvoh 
expenses  as  those  incurred  in  the  present  case.  That  sla** 
tute  applies  exclusively  to  the  personal  expenses  of  tiie  hig|i 
constable  himself,  and  the  payments  in  question  domqt 
come  within  that  description.  The  proper  mode  of  remo* 
nerating  the  other  constables  is  pointed  out  in  another-  ata» 
tute,  1  Geo.  4,  c.  S7,  s.  3,  which  might  and  cnigfat  i6  haye 
been  adopted  in  the  present  instance.  •  li 

♦    r.'  f'. 

Lord  TBNTBitDKN,  C.  J.:--I  tUttk  lb  18  rule  ought toobe 
discharged.    The  matter  ha9  been  very  fully  discussed,  but. 


TBIBHTT  TERM,  VllI  OtO.  IV. 
afiMthe/Jonijr  effect  <tf  granting  a  certiorari  to  remove  tUe 
oiidera  urotild' be  to  iiBp<»8e  upon  os  the  duty  of  seoding     xbeKiKo 
them  biek  to  the  juBtices,  instead  of  quashing  thenoi,  I  think.  v. 

^  ought  not  to  do  that  uonecesstrj  act.  T)ie'  first  and  i^j^^^^' 
general  point  made  by  way  of  objection  to  the  order  itself 
igyAdtt  the  <|aarter  sessions  at  which  it  was  made,  being 
holden  on  the  ISth  of  October,  were  not  legally  holden, 
boeaitsQ  they*  were^  not  a  general  quarter  sessions  within  the 
meaain^  of  the  act  of  parliament,  so  as  to  give  the  justices 
jurisdiction^  -  Looking  at  the  older  statute  upon  this  aub* 
jiect,  ¥f9  find  that  by  12  Ric.  2>  c.  10,  the  justices  are 
pcquired  to  bold  their  sessions  in  every  quarter  of  a  year,  at 
Wast,  but  no  particular  days  are  mentioned  on  which  ibey 
are  to  be  holden.  By  the  %  Hen.  5,  at.  1,  c  4»  it  was 
enacted,  ''that  they  shall  make  their  sessions,  foti  r  tinaes 
in  the  year,  viz.  in  the  first  week  after  MichaelmaSy  Epi- 
phany,'Easter  j  and  the  translation  of  St.  Thomas  the  Martyr, 
and>oft4ner  if  need  be."  The  question  now.  raised  would  . 
bo  precisely  the  same  if  it  had  been  brought  under  consH 
dtirataott  before  the  passing  of  the  late  act  of  parliament. 
M  Geo^  3,  c.  84,  which  merely  substitutes  the  week  after 
the  11th  of  October  for  the  week  after  Michaelmas,  so  that 
the  question  must  therefore  receive  the  same  consideration 
a*  if  that  statute  had  never  been  passed.  Now  we  find  it 
mentioned  so  long  ago  as  the  time  of  Sir  Matthew  liale^ 
that  the  earlier  statutes  to  which  I  have  referred  were 
directory  only.  After  pointing  out  what,  according  to  a 
strict  (XAistruction,  would  be  required  by  those  statutes,, 
that  learned  person  says  {a),  "  Yet  it  is  very  plain  that  the 
quart<tr  sessions  are  variously  held  in  several  counties,  some 
at.one  day  some  at  another,  yet  it  hath  been  ruled  that  these 
are  each  of  them  good  quarter  sessions,  within  the  several 
aeis  that  relate  to  quarter  sessions,  for  these  acts,  especially 
that  of  2  Hen.  5,  is  only  directive  and  in  the  ofiirmative, 
and  therefore  though  the  sessions  are  held  at  another  day, 
according  to  the  general. direction  of  the  statute  l9tJHic.  2, 

'•''    •  "  (fl)  S' Hale's  P.  CM).  ■  '    .    . 
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yet  they  are  quarter  seMions."     Il  is  wy^  contended  that 
the  statute.  54  Gea>  $,  c.  94,  is  imperative,  .imi4  ^^^  ^^ 
v/         sessions  shall  be  holdeB  at  the  time  therein  aientioued,  and 
iIicI^t^eb!    ^^^  ^^  ^  impossible  for  any  thing  to  be  more  positive. 
Now  if  there  had  been  negative  words  dedaring  tha^  th^ 
sctsfiions  should  be  holden  at  no  other  time   but  tbot  spo* 
cifiedj  we  might  give  that  eifect  to  the  statute;   but  the 
words  used  being  only  affirmative,  I  think  the  author»ty*of 
Lord  Hale  is  sufficient  to  warrant  us  in  saying  that  th0 
statute  is  merely  directory,  and  that  we  cannot  bold  that  the 
proceedings  at  the  sessions  in  question  were  all  corwn  iva 
judice.     This  brings  me  to  the  objection  made  a« -to  the 
remuneration  given  to  the  high  constable  for  the  extraor" 
dinary  expense  incurred  by  him  in  the  oase  of  a  riot  and 
disturbance.     It  is  contended  that  the  statute  41  Ge^^S, 
c.  78,  s.  2,  merely  authorises  the  justices  to  make  an  aUeUH 
apce  for  his  personal  expenses;  but  that  would  be  a  very 
narrow  construction  of  a  statute  authorising  them  to  leim- 
burse  him  the  expenses  incurred  in   suppressing  a  riotv 
One  can  hardly  suppose  that,  if  he  is  to  act  at  all  on  such 
an  occasion,  he  is  not  to  be  reimbursed  such  expenses  as 
he  may  reasonably  incur.     The  question  is,  whether  special 
constables,  who  are  sworn  in  and  act  under  his  direction^, 
shall  in  the  first  instance  be  remunerated  by  him,  and  he 
may  afterwards  receive  from  the  justices  an  allowance  in 
respect  of  that  expense.     Now  I  think  he  may,  without 
the  special  authority  given  under  the  act  1  Geo,  4,  0,37$ 
which  gives  power  to  remunerate  special  constables;  and 
that  both  acts  are  perfectly  consistent  with  each  mhku 
If  the  high  constable,  wliether  called  upon  by  others  of 
upon  his  own  view,  thinks  it  necessai^,  for  the  preaervA* 
tion  of  the  public  peace,  to  call  in  the  assistance  of  spisirifll 
constables  or  other  persons  to  assist  him,  it  is  proper  that, 
his  should  be  the. hand  to  pay  for  their  services;  but  if 
special  ooastables  ate  sworn  in  fay  the  justices  without  the 
intervention  of  the  high  constable,   they  should  likewise 
pay  them  according  to  the  diiections  of  the  siatote.     These 
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ara  the  obiervaCtofis  which  I  think  it  neeessftry  to  mak^        1897. 
respectmg  the  special  constables.    With  respect  to   the     xheKi  a 
regular  or  ordinary  constables^  it  appears  to  me  that  they  v. 

are  $iwp  eotided  to  remuneration  for  their  extraordinary  hucEnv!. 
exertiobs*  It  ia  urged  that  they  are  not  entitled,  without 
some  ^prtBS^  act  of  parliament^  to  any  extraordinary  rc^mu- 
ne#atbti.  Bnt  as  far  as  any  general  principle  can  be 
collected  from  the  statute  41  Geo.  S,  c.  73,  or  the  18 
Geo^S^  c^\9,  it  18  in  favour  of  the  payment  to  them  for 
thdir  ei^traofiiinary  exertions,  and  I  think  the  justices  w-ere 
well  «warratated  ki  ocmsidering  such  payment  as.  an  extras 
ordimfry  exfieiise-  incntred  by  the  high  constable,  for  whicb 
they  might  make  him  an  allowance.  For  thede  reaaons  it 
appedra  to-  me  that  the  order  of  sessions,  conftrming  the 
order 'df  the  two  justices,  is  well  founded,  and  that  ilkik 
rale  ought  <o  be  discharged. 

•  AftYfiBv,  J.,  HoLROYD,  J.,  and  Littledalb,  J.^  con«- 
curred*   ; 

Rule  discharged  (a). 

,(f)  As  tp  the  periods  now  6xed  s.  35,  whicb,  however,  do^,  nqt. 
for  tiolding  the  qunrter  sessions,  alter  the  period  for  holding  the 
s^  the  statute  1  Wm,  4,  c.  70,      Michaelmas  sessions. 


The  King  v.  The  Justices  of  Buckinghamshire. 

BY'  the  54  Geo*  3,  c.  103,  a  local  act,  the  justices  of  Bi/db^  Where  a 

inehmmshire  vrere   empowered  to  make  an  cqnal  county  *^°"?'^  "l^* '• 
®  ^  ,  *  •'^  made  under  a 

rate,'Wid  for  that  purpose  to  order  certain  returns,  after  ob*  local  act  giving 
taintng  wfaicb  they  were  required  to  assess  and  tax  e?ery  of  appeal  "Mr- 
pAriBb>  &€«  rateably  and  in  "due  proportions.  By  a.  10,  if  ^^  aggiieved 
the  churchwaideBs^  Su.  of  any  ^ueh  pansb,  8ccw  or  any  Qthe^  unlimited  right 
pecBonsy  aboukl  think  themselves  aggrieved  by  any  thing  of  appeal  gii-ea 
done  in  patfsuatoce.  of  tbd  act^  they  might  appeal  to  the  act,  65  G.3, 
geQenal  quartet;  ficstionsfoff  the  cOTnty^  hotdeo  next  after  ^' ^^' *' ^^ 
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tbe  cause  of  compkint  ^faoidd  avbe^'upoiiigiviug'a^apttiiifidik 
notice.  The  returns  were  Diadem  and  the  ppofKirfeifni'ef  jtUj 
rale  (in  each  parish  waa  fixed.  At  the  EpiphaNyBewnpmii 
l%^f  a  rate  was  iiiade^  and  a  certain  ^mn^assesaed^uppBtbsi 
pariah  o(  Iver;  and  at; an  ad|ouEBedi. sessions  dn  JFeiritary^i 
lSii7,  Miother  rate  was  made  and  another  ssfam  aaaestdd  bpooi 
that  porish.  At  the  next  Easier ^  aesaioits. tfa«^  pftrtah  officenr 
aS\Ioer  app^aijod  against  both  rates,  upon. the  givund  Uliitt 
their  parish  was  assessed  higher  than  the  parish  of  L^gtlgbafl 
Fourteen  days'  notice  of  appeal  and  the  grounds  of  it  had 
been  giten  to  the  parish  officers  of  Langhy yto.^^  okrkiof 
the  peace  for  the  county,  and  to  the  high  constable!  of 'tte- 
bwMked  in  which  both  parishes  were  situate^  Tbe's^seioM' 
nefiised  to  hear  the  appeal,  and  a  rule  nisi  for.  a  Tnattdaaras' 
having  been  obtained,  :  i*  <    j.)^ 

.'  .w  ...  I.  la 
'  Tindaly  S.  G.  and  Maliby  shewed  cause.  The  se^sioihs 
wece  right.  The  appeal  was  dearly  too  late  with- reference 
to  the  local  act,  and  Iver  had  no  right  of  appeal  under  4W 
general  act,  55  Geo.  3,  c.  51,  s.  14.  The  words  of  that 
clause  are  undoubtedly  large,  for  they  empower  pariah  oft- 
ders  to  appeal  against  the  county  rate  if  they  hav6  at  mqf 
time  reason  to  think  their  parish  aggrieved  by  it,  whether 
on  account  of  the  proportions  assessed  upon  the  pKrisbes 
being  unequal^  or  on  account  of  their  parish  being  rated  at- 
a  higher  proportion  than  some  other  parish.  But  s.  21' 
empowers  the  justices  of  a  county  for  which  a  local  act  has 
passed,  to  act  either  under  that,  or  under  the  general  act,  af 
their  option;  and  as  the  rate  in  queistion  was  made  un4ei^ 
the  local  act,  the  appeal  should  have  been  made  under  tbaf 
also. 


Mtifffo,  contr^^  The  general  act,  5.>  Geo.  *),  c.  ^  I ,  s.  ei/ 
gives  the  justices  the  option  alluded  to  only  in  cases  whennr 
the  provisions  of  that  statute  are  not  inconsistent  with  those 
of  the  local  act.  But  if  this  parish  had  a  right* <i>fa(y[leal 
under  thegeMral  act,  which  did  not  exist  under  the  local 


aofr/ithe.lwo  statutes  are  m  dial  respecl  incoiiMteiit,  and         1^9^- 
the  justices  were  wiong  in  acting  under  the  local  act.    How.    ,^,  ^    ^ 
X\»  general  act  gives  the  parish  aggrieved  a  right  of  af^.  v: 

pelding  at  any  tiflae  when  the  grievance  is  felt.    The  pro-  ^^^^^^^ 
ppRlionS  ^f  die  rate  in  ibis  case  may  have  been  perfectlyi       saisAr 
fiiir  al  <the^  tiaie  when  the  j  were  fixed^  and  may  have  become 
very-  Unequal  afterwards ;  and '  whenever  that  happened,  a* 
right  of  appeal  accrued:  Rex  v.  The  Justices  of  the  Cii^  of 

Lord  T£NTBiiD£N>  C.  J< — Considering  this  as  an  appeal 
under  the  general  act,  53  Geo.  S,  c.  51,  s.  14,  it  seems  to 
mtalekave  f>eea  made  in  due  time,  'rhe  rate  was  made 
under  the  local  act;  but  the  appeal  clause  of  the  general 
act  refers  to  acts  and  rates  of  a  prior  date.  It  gives  a  right 
of  appeal  to  the  churchwardens  and  overseers  of  any  parish 
vrbo^^  sliall '  at  any  time  have  reason  to  think' that  such 
parish  is  aggrieved  by  any  rate  tiow  existing,  or  hereafter  to 
b«'inadie> either  in  pursuance  of  this  actor  of  any  act  or 
a$is  ttoto  in  force,*'  Those  are  general  words,  clearly  app^i- 
caUe  to  all  prior  statutes,  whether  local  or  general.  As  to 
tbe^twenty-fii'st -section,  that  relates  only  to  the  authority  of 
the  justices  in  asses9ing  and  levying  the  county  rate.    All  ^ 

tbe  powers  given  to  them  for  those  purposes  may  bewell 
exercised  under  the  local  act,  without  depriving  parishes  of 
the  right  of  appeal  given  by  the  general  act;  and  I  think  we 
qught  not  to  give  the  appeal  clause  of  the  general  act  a  more 
limited  construction,  because  it  is  very  convenient  that  tbe 
rig^t  of  appeal  should  be  the  same  in  every  county.  Par- 
^  aggrieved  may  have  a  difficulty  in  ascertaioing  whether 
the  rate  is  made  under  the  general  or  tbe  local  act,  and 
may,  consequently,  upon  a  more  limited  construction,  lose 
tb^r  Qj^oftunity  of  appealing,  without  any  default  of  their 

'( IJbe  olber  Judges  concurred*  .  .  .^     v 

(a)  2B.  &C.7ri. 
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18«r.  

The  King  V.  The  Inhabitaats  of  Liverpool..    ^^ 

An  act  of  pur-  By  a.  rate  for  the  relief  <tf  die  poor  of^epsmhoiLilfnu 
adocrandlbe  P^^f  mwie^UtJuly,  18^5, and  duly  piiWisbedtind  aAltfwMj 

does  arising      ^^e  trustees  of  the  docks  and  harbour  of  Li6erfHMi>fS(i0im 
therefroni  in  ...  ^  .     .  -    .      -  . 

trustees,  and    assessed  m  the  sum  of  50,95^^  m  respect  of  ibe  tmHiail 
fh^?dJe?*^    val«e  and  pTo6ts  of  the  dock  estates  witbm  that  'patiii^ 
should  be  ap-   vested  in  them  as  trustees  of  the  docks  and  harbour)  9mc0jp^ 
Sffthc^d^t"*  *ng  to  ^^^  following  scheduler- 
incurred  in  On  the  dock  duties «     .i£Wj06Q 

dock,  and  to     :   On  three  cranes  at  the   New  Wall  and  the 

keeping  it  in  Parade  Slip i  40 

repair,  and  ^     .       ,,  r>  . .       « 

then  that  the        £ogine  House^  Bridge  Street    .    •     «     ;    .        '  (7 

wSffid!      Oace,8aUk.useDock * 

that  the  trus-  Duto,  King*s  Dock •.  ^«8*' 

meaWe'^tr'        On  office,  Queeiis  Dock «6 

the  poor,  either  DitiOy  Bridge  Street       ...;.•.  64 

fiir  the  dock  ^.      ^,,®       , 

dues,  or  for  Ditto,  Old  Dock •    .     .    i     e70 

theoremises  .  Ditto,  GpfW li 

purchased  or  ' 

rented  for  the  Ditto,  Yard,  &c.  Trektham  Street    •     ..    «        '  Id^ 

K'JXk,"'  Ditto  Ditto .«I5 

there  being  no  Against  this  assessment  the  trustees  appealed  to  the  Court 

cupation  of      of  Quarter  Sessions  of  the  borough  of  Liverpool,  on  -the 

either  by  anjr    ground  that  the  dock  estates  within  the  parish  were  not 
person.  ^  ^     "^  . 

rateable  to  the  poor.    That  Court,,  being  of  opinion  that 

the  trustees  were  not  rateable,  amended  the  rate,  by  striking 

out  the  foregoing  assessment,  subject  to  the  opinion  of  this 

Court  upon  the  following  case : — 

*  The  dock  estates  within  the  parisb  of  UverpBol  are 

vested  in  the  mayor,  aldermen,  bailifis,  and  common  coun- 

cilmen  of  Liverpool,  as  trustees  of  the  docks  andiiarbour 

of  Liverpool,   by  virtne  of  soTeral    acts   of    parliament, 

(namely,  8  Jan.  c.  Id,  S  Oeo.  1,11  Geo.  2,  c.  ^'^v  2  Ce9. 3, 

c.  86,  25  Geo,  5,  c«  15,  39  Geo.  S,  c.  59^  and  51  Get .  3, 

c.  143^  all  of  which,  excepting  the  second,  are  public  acts,) 

and.  consist  of  a  large  quantity  of  land,   to  the  extent  of 
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lOO  acres.  Part  of  those  estates  was  granted  voluntarily 
by  the  corporation  of  Liverpool,  part  was  sold  by  that  body 
to  the  trustees  for  a  pecuniary   consideration,  and  other  v. 

parts  hloiet  boeii  purchased  by  the  trustees  from  private 
indiiHilaabi  •aocordiag  to  die  powers  given  to  them  by  the 
sajckactSM^  Before  the  construction  of  the  present  works, 
part  of  ifae  land  was  waste,  both  above  and  below  high 
ivaler  mark^  b«it  other  parts  consisted  of  lands  and  build* 
ioga-in  the  i^ecupation  of  individuals  rated  to  the  relief  of 
the  poor  of  the  parish. 

The  doek  estates  at  present  consist  of  several  wet  docks, 
in  which  vessels  may  be  constantly  afloat,  dry  basius,  that 
is  to  say^  dry  at  low  water,  wharfs,  piers,  slips,  cranes, 
weighing  machines,  offices,  and  yards  for  storing  goods, 
and  other  conveniences  requisite  to  form  a  complete  dock ; 
and  the  trustees  are  authorised  to  receive  large  sums,  under 
the  name  of  dock  rates  and  duties,  for  accommodating  ves* 
sels  in  the  docks,  by  virtue  of  the  acts  of  parliament. 

The  trustees  manage  the  dock  estates  by  their  servants 
and  agents,  who  receive  and  account  to  them  for  the  dues 
and  profits  so  arising,  and  no  part  of  the  estates  and  pre- 
mises above  assessed  is  let  off  to  other  persons. 

.fWith  regard  to  the  application  of  the  monies  received  as 
dock. duties,  it  is  Enacted  by  8  Aim.  c.  IS,  s.  9,  under  which' 
the-fifsl  dodi  was  built,  *^  that  all  and  every  sum  and  suras 
of  tuoooy 'that  shall  be  raised  and  received  by  the  duties, 
aforaswd,  after  payment  of  the  expenses  of  collection^  shall 
be^  by  the  trustees  for  the  time  being,  applied  and  dis- 
posed of  in  the  building  and  repairing  the  said  new  dock  or* 
basin,  9dA  other  works,  and  in  the  securing,  preeerviag, 
and  flnaiotaiiiiiig  the  said  dock  or  basin  and  harbour  of 
Lkmrpoot^  amd  to  no  other  yse  or  purpose  whatsoever.'*  By 
t^e- same  section  the  collector  is  required  to  keep  accurate 
accounts  ol  all  Ihsc  receipts  and  dtsbursements. 

By  ^  \5'o(  the  same  act,  nine  commissioners  are  ap» 
pointod.for  the  inspection  of  the  accounts,  who*'*  shall  and 
may  order  and  appoint  all  monies  which  shall  rest  due  upon 
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H^e^and  purpoaqs  ii»,  tlie/^a^qt  joentianed,  aQ4^0;iBiiibtiiiD 
t^  9ttber  U(^  %vha|j9oeven"  :  i      j  // ;   »  'i 

Li«Miroqa  By  II  G^,  2y  c.  32,  8;  4|  passed  for  btt>Wiim^«w*lw 
dock,./'  there  abali  be  tvvelve  CQnttniotioiiem  UaioBpeMAl 
aiMUit^  and  a^Dust.tbeiacoovnts  of:att  thfi-odliefllaail'  Teeeijpis 
aiidtdi$btir4eliieiit9  of>aH  the  mcmiaL  cQUi{cted>'aqd)}evi0dilqc 
yirti^e  of.  tbe  former  aot,  who  jAM  h^  iwrnBttdimtkostsA 
aody  tbe  sau^^  fiower;s:and,autboriti««  in  altoasiii^Qta,  .amilo 
all  intents,  coostructions,  and  puipo8es,«B.  wgeb^  giwda  4b 
ami  vested,  itv  tbe  cpinDM8aiontta>appointediiii;pQuiBfioif ejof 
V^iforpieri.acts,  oreiiber  of  them.'*       :.,(    .  (.:j  )'  j  ,;.  ri  iiios 

By^ai  Geo.  3,  c««14dy  s,  12^,  the  mode  of^ppmAii^Mf 
cammissiooera  is  altered,  \mk  tbe  electors  ore. avthkrliedi^ 
apptoiot  them  as  coountsaioiierft,  fiar  tfae^purpeses.miltmraaA 
the  former  aett  mentioned*.  •     ii:    *  h.Hiz* 

.  ..By  II  Gep*  2,  c.  32,  &.  8,  ail  the  coUeetorsi of lidodo 
duties  aipe  reffttirecl  to.  keep  regular  accounts  of  tbcin  v^^csiplft 
anddifibursemeots,  and  to  produce  the  aamti  lor'lheudqnK 
mi^^aioners  when  ordered ;  and  bj  s^  9,  the  troesamf'' oF>tftv 
dock  idttties  is  required  to  print  his  account  iyeafljr;<.the,iM&9 
penae  of  such  printing  to.  be  deducted  oiU  W t^tbBndoi^k; 
duties,  and  to  deliver  a  copy  to  any  person  •paying'/dixk-' 
<)uties  who  may  require  the  same.  {.       i  !iLt''. 

All  the  dock  rates  payable  by  the  former  aets^^vere'raH 
paaled  by  5^1  Geo.  3,  cap.  143,  which  imposed  the>'pi«idnt 
duties.  Sect  27  of  that  act,  which  relates  to  the.  fippii*, 
cMM»^:.<»f  Ibe  present  dock,  duties,  is  as  ibU6wa:-«r-'<  Aqch 
bf,  it  /iirther  •enacted,. that  all  numiea -which ^hidl  be  cok 
leered,  received,  levied,  borrowed  and  raised -^by  and  udders 
thisafil,  shaU:be  applied  in  paying  and  defraying  the  tbafgaa> 
and  expenses  attending  the  obtaining  aqd  pasaing  Ahia/pceM 
sent  act,  and  to  the  paying  the  expenses  andchaifeaat* 
teiidkig  the  levying  and  coUeoting  the  said  rates  and  >duties;. 
andtafler  the  paying  i^  afi^propriating  onewthird  part  of  the 
snidmi^ieB  to  a«i4  for  th^  purpoae  of  making  and  oanplct- 
i^g.lbe  southlMFnmost  of^Uie  north  docka^  a^  hereimftet  i^^ 


mtethmMf  tkedi  to  the  paying 'ciff  aod  drkrh&rgingtfae  ^pn^        laer i 
Mnt  b6nd  debt  of  <£M4^7a5.  ig.f.  4(i.,   and  the  debt  ^ 
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«£67y40S.  I85.  7^.  owitig  by  the  trustee?  to  the  eoiYomlim  ik 

of'  Lkcerpodif  for  the  purchase  of  land  and  strand  intended 
for  tbe'eite  of' the  seuthermnost  of  tbei  two  northern  docka^* 
al4  'Sny  fa<ttre  bond  debt,  and  the  interest  on  the-  9ktu^i 
aiil  to  "die^  paying  and  discharging  the  int^egt  on  all  other 
omniea'wbitoh  may  be  ber-eaftei^  boi^bwe^l  and  taken  np  at 
itfkifiast  ander-tfae  provisions  of  this  act,  upon  the  credit 'of 
the  idock  rates  a»d  dtitiesy  and  to  the  carrying  into  exeoutioif 
Ike  fmrposes  of  this  act  and  the  said  recited  acts^  in  th« 
making,  erecting/ btiildingi  finishing,  and  maimaining  ^ucdf 
ikkhp/  baatiis^  pier8>  and  other- works  and  taiitdings.  in  the 
peilof-iiftwrpoo/,  under  the  said  acts  and  this  acl,  and  Ucf* 
lUcr:  paying,  defraying,  and  satisfying  all  other  charges  and 
expenses  already  incurred,  or  hereafter  to  be  itfreurred  in  the 
eail!i$n%  iatoexlecution,  or  under  or  in  consequence  of  ^y 
of'^he  fornacr  act9  or  this  present  act ;  and  the  reaidae  or 
9«fpiua:t)f  nU  monies  arising  from  such  rates  or  dutieai 
which.  shaU  remain  after  such  application  thereof  as  afore^^ 
said,  «baU  from  time  to  time  be  applied  in  or  towards  the 
ripa^nifitit  ^  ike  principal  monies  which  shall  have  been* 
btmrDwied /under  this  act,  until  all  such  principal  monies 
shall  be  repaid,  and  all  assignments  of  or  mortgages  nptMf 
snoh'^imles^andidotie's  are  paidoiF,  satisfied,  discharged,- and 
Achemed;  and  when^  by  the  means  last  mentioned,-  all  the 
pfiqqipal.  monies  iR*btch  shall  have  been  borrowed  shal^  be 
ittpi^d,  and  all  assignments  and  mortgages  upon  the  Bai4 
rates  aifie  satisfied  and  redeemed,  then  and  in  such  case  ft 
sfaiiU  be  lawful  for  the  trustees,  and  they  are  hereby  re<* 
qtttfcd'  tp.iower  and  reduce  the  rates  and  duties  hereby* 
gomted'ftnd  'Oiade  payable,  as  far  as  the  same  can  be  done^ 
iw^he^then.  state  of  the  docks,  basins^  buildings,  and  other* 
weskH'ftifdtbuiildings  of  the  said  port,  and  leaving  sufficient- 
for. all'  riiarges  of  management  and  collection  of  rates  and 
otis^cTicancmis^f  eke  said  dtK^ksy  bassios^^ers',  vtorks/  £ind 
odiet^^bniUiags^  and  iri»proMg,  repairing^  and  tiiafntditlifli^ 
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1697«        the  Mme,  and  for  carryiiig  into  execution  the  prQvinoRM^ 

the  former  acU  and  this  act.'*  Tbe  present  dntiesimn^tos^P 

'^y^*"     invariably  applied  by  the  trustees  according  to. the  fMfWtiOQ 

LivsapooL.    0{  ibe  last- mentioned  section,  and  they  derii^e  no  poffli 

advantage  or  emolument  ^whatsoever  from  the  exwoftMIPf 

the  trusts  of  tbe  dock  estates.  •    .  •  •, 

The  three  cranes  mentioned  in  the  schedule  wcif  cf^fcted 
by  the  trustees  out  of  the  dock  funds,  in  pursmancn  QC4l|fi 
power  given  them  by  51  Geo.  3,  c.  143,  s.78*  for  l^ie.iiae 
of  these  cranes  in  landing  and  discharging  cargoes  the  trufn^ 
tees  charge  a  certain  sum,  which  goes  to  the  gi^^c?l..d<H«Vt 
estate,  in  the  same  way  as  the  dock  duties^  and  iff.tpplic^ 
as  the  general  dock  funds  are  and  must  be  applied,  by  th^ 
various  acts  of  parliament,  and  the  trustees,  derive  90  indivj^ 
dual  benefit  from  them*  .       .     »    »v 

The  engine  house  is  used  for  the  purpose  of  keepfi^^  ,f 
fire  engine,  which  the  trustees  have  provided  out  of  tbe  gmb^ 
lie  funds,  for  the  security  of  the  shipping,  as  empowiV!:4 
by  the  same  section,  and  no  reut  is  charged  to  or  paid  kj 
any  one  for  the  same.  .  ^ 

Of  the  different  offices  enumerated  in  the  schedule,  aov* 
are  for  the  accommodation  of  tbe  dock-masters  aqfi  j(ate-t 
men  at  the  various  docks,  as  places  of  shelter^  and  mesflp. 
for  the  dispatch  of  public  business;  others  are  occiipie$jL 
by  the  collector  of  the  dock  rates,  the  harbonr-maiatei^  Jind^ 
other  public  officers  of  the  trustees,  solelj  lor  the  puP-  . 
poses  of  the  dock  business.  No  rent  is  charged  to  tbeiQt 
for  the  use  of  tliese  offices^  and  no  part  of  ibem  is  occupied 
as  a  residence  by  any  one. 

The  two  yards  mentioned  in  the  schedule  are  hired  by 
the  trustees  at  an  annual  rent,  as  a  place  necessaiy  fi^r  $bm 
deposit  of  the  various  articles  used   iu  the  ereotioa  and.. 
maintenance  of  the  docks,  and  from  the  occupation  of  whj^J^ 
they  derive  no  personal  benefit.  *.—  «; 

Tindaly  S.  G.  and  Gregson,  in  support  of  the  order  of 
sessions*    The  case  finds  that  all  the  dock  funds  are  by  tbe& 
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different  acts  of  parliatneat  e^tpressly  and  entirely  appro- 
fmated  to  public  purposes;  therefore,  there  is  no  beneficial  ^  x""© 
occupadoh  by  any  persons  of  the  property  in  respect  of 
inhlcbr  tli^  trustees  are  rated :  and  that  being  so,  the  rate 
caimot  be  supported.  Upon  this  point  Rex  v^  Agar{p)  is 
no  authority  against  the  appellants  in  this  case,  while  ^Rex 
V.  'Vk'e  Commissioners  of  Salters4oad'slH%ce{b)  is  a  direct 
authbrtty ill  their  favour.  So  in  Rex  v.  T-^rro^^ (r),, Lord 
Ellenborough  said,  "  The  principle  to  be  collected  fromjall 
die  cases  on  the  subject  is^  that  if  the  party  rated  have  the 
uae  of  the  building,  or  other  subject  of  the  rate,  as  a  mere 
servant  of  the  cr own^  or  of  any  public  body,  or  in  any  other 
re^ct/for  the  mere  exercise  of  public  duty  therein,  and 
Inve  no  beneficial  occupation  of  or  emolument  resulting 
from  it  IB  any  personal  and  private  respect,  then,  be  is  not 
rateable:''  and  his  lordship  afterwards  assigned  this  reason 
for  die  rule,  that  '^  the  occupation  is  throughout  that  of  the 
piiUic^  and  of  that  public  occupation  the  individuals  are 
oidy  the  means  and  instruments."  The  decision  in  Lord 
AwAeniv.  Lord  Somers{d)  proceeded  upon  the  same  prin- 
ci^e.'  Even  in  Rex  v.  The  Hull  Dock  Company  {e)y  where 
tke  company  were  held  to  be  rateable,  Holroyd,  J.  had  the 
same  principle  in  view,  for  he  said, ''  If  under  the.  section 
ra^irfng  the  company  to  repair  the  dock  and  other  works, 
tbe  apetific  rates  had  been,  so  far  as  they  were  required, 
appropriated  to  that  purpose  otily,  I  should  have  entertained 
considerable  doubt  whether  any  property  vested  in  the  trus* 
tees  which  could  properly  be  made  the  subject  of  rate,  be- 
yond tbe  surplus  which  might  happen  to  remain  in  their 
hands  after  satbfying  the  expenses  attending  the  mainte- 
maice  aad  repair  of  the  works/'  In  this  case  there  can 
never  legally  be  a  surplus  in  the  hands  of  the  trustees,  be* 
canae  aa  aooii  as  certain  objects  specified  in  the  acts  are 
spliced,  diey  are  bound  to  reduce  the  rates. 


(a)  14  Eatt,  356.  (<0  2  T.  R.  S72« 

(6^  4  T.  R.  730.  (c)  5  M.  &  S.  40«. 

(c)  S  EacI,  513. 
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isar.  Scarlett,  A.  G.  and  J.  Witliams,  contrd.    Tliii  '^liH^^ 

is  rateable  in  its  nature;  it  is  therefore  liabTe  to  WVbt^ 
V.  whether  producing  any  profit  or  not:  Rex  v:  PdHilk(irf. 

Liverpool,  rj^^  ^^^g  j^^j^^g  received  by  trustees  makes  bo  dlB^Aie, 
for  the  trustees  of  a  Methodist  chapel  have  been  heKT  rktt!- 
able.  Rex  v.  Jgarijb).  [Lord  Tenterden,  C.  J.  J&^oati/i^, 
if  there  had  been  no  trustees,  and  the  minister  hail  receivdS 
the  pew  rents  in  the  first  instance,  he  would  hav^  bei^  Hlti- 
able  in  respect  of  them,  and  as  he  ultimately  received  thfe 
surplus,  after  payment  of  the  expenses  of  the  tfmpel,  tflfe 
rate  was  substantially  upon  him,  through  the  medium' of  the 
trustees.]  The  trustees  here  may  derive  no  benefit'  fl^m 
the  docks  individually,  but  as  the  Corporatioh  of  LHkfpoSl 
they  do,  for  they  possess  large  property  in  the  neigfabbuir- 
hood,  which  must  of  necessity  be  increased  in  value  by  thfc 
docks  and  by  the  expenditure  of  the  rates  upon  them.  N& 
doubt  the  public  do  derive  a  benefit,  but  that  does  not  ex- 
empt the  property  from  rateability,  where  there  is  also  a 
private  benefit.  At  all  events  the  last  two  items  of  the  rate 
are  good,  for  they  are  in  respect  of  premises  rented  by  the 
trustees.  If  they  had  rented  a  farm  for  the  purpose  of  pay* 
ing  their  labourers  in  com  and  other  produce,  that  would 
clearly  have  been  rateable,  and  the  rate  upon  the  premises 
in  question  may  be  supported  upon  the  same  principal 

Lord  Tenterdikn,  C.  J. — I  am  of  opinion  that  tfie 
order  of  sessions  made  in  this  case  ought  to  be  coiVfihneil. 
It  appears  to  me  that  there  is  no  solid  ground  for  the  diij^ 
tinction  which  has  been  taken  with  respect  to  those  pafts 
of  the  property  rated  which  are  rented  by  the  dock  com- 
pany, because  if  there  is  no  beneficial  occuptition  it'  ^ust 
be  wholly  immaterial  whether  the  Occupier  is  the  owner  or 
not.  Then  upon  the  main  question,  I  consider  the  case  of 
Rex  v.  The  Commissioners  of  Salters-had^slitice^c)  as  deci- 
sive of  the  present.  There  the  tolls  received  were  by  act 
of  parliament  directed  to  be  applied  to  the  purposes  of  the 

{fl)  5  T.  R.  593.  (6)  14  feast,  950.  (c)  4  T.  R.  730. 
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«£t|  fuid  to  and  for  no  other  use  or  purpose  wbatsoever.    It 
i^  true  th^t  in  this  case  the  act  of  parliament  under  which     '^^^^q 
the  present  dock  rates  are  levied  does  not  expressly  declare  v. 

that  they  shall  be  applied  to  the  purposes  therein  specified^ 
apd  no  other;  but  it  directs  that  certain  debts  shall  be  dis* 
charged  out  of  them,  and  then  provides  for  the  application 
i(^(,.tb^  surplus,  by  directing  that  the  dock  rates  shall  be 
lowered:  so  that  any  application  of  the  dock  rates  to  any 
{^rpose  not  specified,  would  clearly  be  k  violation  of  the 
a^et  of  parliament  Nothing  of  that  sort  is  suggested,  .and 
i;]iGifififfe  there  is  not  in  reality  any  difference  between  this 
9^e  and  the  former.  The  principle  of  not  rating  prop^^ty 
pf  which  no  person  is  the  beneficial  occupier  is  not  confined 
tp  docks  and  canals,  or  to  property  of  that  nature.  Thus 
it  has  been  held,  that  the  trustees  of  a  Quakers'  meeting- 
lu»use,  of  which  no  profit  is  made  by  letting  the  pews^or 
otherwise,  are  not  rateable;  Rexv,  Woodward{a)\  and  the 
;3an)e  rule  would  apply  to  a  chapel  with  the  rites  of  the 
Church  of  England,  or  to  a  dissenting  meeting-house.  On 
the  other  hand  it  has  been  held,  that  where  the  pews  of 
such  a  meeting-house  are  let,  and  a  profit  thereby  made, 
^he  tru9tees  are  rateable,  although  they  receive  the  rents, 
not,  fof  their  own  benefit,  but  for  that  of  the  minister :  Rex 
V.  Jgif.r(Jb).  In  this  case  the  trustees  are  not  occupiers  in 
the  ordinary  sense  of  the  word,  and  no  profit  is  received  for 
the  ^eiiefit  of  any  person.  If  private  property  belonging  to 
the  trustees  in  their  character  of  the  Corporation  of  Liver^ 
pckol  is  improved  by  means  of  the  docks,  that  property  m^ 
b^.  rateable  for  the  improved  value. 

The  other  Judges  concurred. 

^    .  Order  of  Sessions  confirmed  (c). 

(#)5T.R.7d. 
,  ^     ,  (6)  U  East,  256.    And  s^  Robscm  v.  Bj^de,  Cald.SlQ,     . 
(c)  See  the  next  case. 

3  G  2 
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sj^^  The  King  v.  The  Trustees  of  the  River  Weavbh, 

Trustees  are      ON  appeal  against  a  rate  for  the  relief  of  the  poor  made 
not  rateable  to  »  , 

the  poor  in  re-  hy  the  overseers  of  the  poor  of  the  township  of  Moulton, 

tdb\)f^'***      in  the  county  of  Chester,  upon  the  trustees  of  the  river 
vi^ation  re-       Weaver,  the  sessions  confirmed  the  rate^  subject  to  the 
Uiem  the  sur-  <>P>"*on  ^f  this  Court  upon  the  following  case : — 
plus  of  which        By   7  Geo.  1,  entitled  "  An  Act  for  making  the  river 
made  applica-  Weaver   navigable    from    Frodsham  Bridge  to    Wimford 

ble  to  the  re-    Bridsre  in  the  county  of  Chester,''  it  was  enacted, "  that 
pair  of  pubhc  ,  .  "      - 

bridges  and      from  and  after  the  said  work  shall  be  finished^  and  all  the 

highways.  charges  thereof,  &c.  fully  paid,  that  then  the  clear  produce 
of  the  rates  and  duties  shall,  from  time  to  time,  be  em- 
ployed for  and  towards  amending  and  repairing  the  public 
bridges  within  the  county  of  Chester,  and  such  other  public 
charges  upon  the  county,  and  in  such  manner  as  the  jus- 
tices at  the  Michaelmas  quarter  sessions  shall  yearly  order, 
direct  and  appoint."  And,  after  reciting  that  the  roads 
leading  to  the  river  would  be  much  injured  by  the  increased 
traffic  upon  them,  it  was  provided,  that  so  much  qf  the 
rates  as  the  justices  might  think  fit  should  be  expended 
in  repairing  those  roads,  and  that  if  any  surplus  remained, 
it  should  be  expended  in  repairing  such  other  highways 
in  the  county  as  the  justices  in  sessions  should  appoint. 

By  33  Geo.  2,  further  provisions  as  to  the  navigation 
were  made,  but  it  directed  that  the  surplus  duties,  after 
payment  of  the  expenses  of  the  navigation,  should  be 
applied  to  such  public  purposes  as  before  mentioned. 

The  tonnage  rates  and  duties  upon  the  Weaver  are  not 
charged  by  the  mile,  but  I5.  per  ton  is  charged  upon  the 
whole  line  of  river;  and  a  vessel  navigating  the  whole  or  any 
part  of  the  length  of  the  navigation  is  subject  to  the  same 
charge.  This  tonnage  is  paid  quarterly  at  the  River  Weaver 
Navigation  Office  in  Northwich,  which  is  a  distinct  town-- 
ship  from  Moulton.  The  annual  accounts  up  to  the  5th  of 
April  in  each  year  are  regularly  audited  by  the  clerk  of  the 
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peace^  and  filed  at  the  Michaelmas  quarter  sessions,  when 
the  balance  arising  from  the  rates  and  duties  in  the  hands 
of  the  treasurer,  over  and  above  the  necessary  charges  and 
expenses  for  the  maintenance  and  support  of  the  naviga- 
tion, b  directed  bj  the  magistrates  there  assembled  to  be 
paid,  and  the  same  is  invariably  paid  to  the  county  trea- 
surer, to  be  applied  for  the  general  purposes  of  the  county, 
according  to  the  acts  of  parliament,  and  to  none  others. 
The  township  of  Moulton  rated  the  trustees  as  follows : — 
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The  King 

Weaver 
Trustees. 


Occupiers. 

Property  rated. 

Rental. 

Sum  assessed. 

The  Trustees 
of   the    River 
TTwer  Navi- 
gation. 

Lands  used  for  the 
River    Weaoery    with 
the  tolls,  dues  and  du- 
ties arising  therefrom, 
or  in  res  pect  thereof, 
within   the   township 
of  Moulton, 

234   13    4 

£.    ».    d. 
35     4    0 

The  amount  at  which  the  trustees  are  assessed  in  the  said 
rate,  provided  they  are  rateable  at  all,  is  correct. 


Alderson,  Brown  and  Trafford,  in  support  of  the  order  o( 
Sessions.  The  question  is,  whether  these  trustees  are  bene- 
ficial occupiers.  It  is  submitted  that  they  are.  They 
need  not  enjoy  the  benefit:  if  benefit  accrues  to  any 
person,  that  makes  the  property  rateable.  In  such  a  case 
the  trustee  and  the  cestui  que  trust  are  one.  In  Rex  v. 
Agar  (a)  the  trustees  of  a  Methodist  chapel  were  held  to 
be  rateable  for  the  pew  rents,  though  the  surplus,  after 
payment  of  the  current  expenses,  was  paid  over  to  the 
minister.  It  cannot  be  said  that  the  surplus  profits  here 
are  to  be  applied  to  the  purposes  of  the  puiblic,  and  that 
therefore  the  trustees  are  not  rateable.  They  are  to  be 
applied  to  the  purposes  of  the  county,  not  of  the  public; 
and  being  so  applied,  they  relieve  the  county  rate  pro  tanto, 
and  confer  a  benefit  upon  every  landholder  in  the  county. 

.    ..     .  .(a)  U^ast,  256. 
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That  is  a  private  benefit,  and  the  principle  of  exemption 

ThelKirG     ^^^^  ^^^  *PP'y  except  in  cases  of  public  benefit,  that  is,  a 
V*   .      benefit  conferred  upon  the  public  at  large.     Rex  v.  The 

Trustees.  Commissioners  of  Salters-load-sluice  (a)  and  Rex  v.  Scttl-' 
coaies{b)  are  both  distinguishable  from  the  present  case. 
In  the  first,  all  the  money  received  was  to  be  applied  in  the 
drainage  of  the  lands  adjoining  the  navigation*  Those 
lands  would  become  rateable  for  the  improved  value  so 
conferred  upon  them ;  so  that  if  the  money  had  been  rate- 
able in  the  hands  of  the  commissioners,  it  would,  in  effect, 
have  been  rateable  twice  over.  In  the  second  case^  no  per- 
son derived  any  benefit  within  the  parish  from  the  lands 
used  for  the  purposes  of  the  drainage. 

Nolan  and  Cotiingham,  contrd.  The  trustees  must  de? 
rive  some  private  and  personal  profit  from  their  occupation, 
in  order  to  render  them  rateable:  Bex  v.  Terroti(c).  They 
derive  none  such.  They  have  no  interest  in  the  soil;  it  is 
not  vested  in  them  by  the  acts  of  parliament.  The  tolls  are 
payable  for  the  right  of  passage,  not  for  the  use  of  the  soil ; 
therefore  they  are  not  rateable:  Rex  v.  Nicholson(d),  Wil^ 
Hams  v.  Jones  {e).  Rex  v.  Bell(f),  Rex  v.  Tt/nemouth  (g). 
Rex  V.  Coke  (A),  Rex  v.  Fowke  (i).  Besides,  these  tolb  are 
applicable  entirely  to  public  purposes,  and  upon  that  ground 
they  are  not  rateable.  Rex  v.  The  Commissioners  of  SaUers- 
load-sluice  {k)  and  Rex  v.  Sculcoates  (J)  are  express  authori- 
ties upon  this  point,  and  cannot  be  distinguished  from  the 
present  case. 

This  case  was  argued  at  a  former  sittings  in  Banc,  when 

Bayley,  J.  delivered  himself  to  this  effect: — There  is 


(a)  4  T.  II.  730.  (g)  12  East,  46. 

(b)  12  East,  40.  (A)  8  D.&  11.666;  5  B.&C.79?. 

(c)  3  East,  506.  (0  Ante,  120;  5  B.  &  C.  814. 
(rf)  12  East,  830.  (k)  4  T.  R.  730. 

(c)  12  East,  346.  (0  12  East,  40. 
(/)5M.&S.22l. 
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not  any  clause  in  the  acts  of  parliament  set  out  in  the  case        1897. 

M'hicli  vests  the  soil  of  the  river  Weaver  in  the  trustees;     j!^^^'^ 

.  The  Kino 

th$^  cannot,  therefore,  be  rateable  to  the  relief  of  the  poor  v. 

in  respect  of  the  tolls.     Upon  this  point  we  are  all  agreed :     y^ustem 
upon  the  other  point  we  prefer  postponing  our  judgment 
until  the  case  of  The  King  v.  TJie  Inhabitants  of  Liver- 
pool (a)  has  been  argued. 

Cur.  adv.  vult. 

That  case  having  been  since  argued  and  determined, 

Bayley,  J.  now  said — We  think  the  principle  of  the 
decision  in  Rex  v.  Liverpool  is  applicable  to  the  present 
case.  The  surplus  tolls  are  made  applicable  to  the  repair- 
ing and  maintaining  the  county  bridges  and  highways. 
Those  are  public  purposes;  and  as  no  part  of  the  money 
received  can  be  applied  to  private  purposes,  that  money  is 
not  rateable  in  the  hands  of  the  trustees.  Upon  both 
points^  therefore,  we  are  of  opinion  that  the  order  of  ses- 
sions confirming  the  rate  must  be  quashed. 

Order  of  sessions  quashed. 
{a)  Ante,  780. 


GtooDE  t;.  Langley^  Bayley,  Ranger,  and  Weddell. 

XHIS  was  an  action  of  trover  to  recover  the  value  of  a  Where,  under 

gig  wrongfiilly  converted  by  the  defendants  to  their  own  ^dgnient  cre- 

use.     Plea,  the  general  issue.    At  the  trial  before  Parke,  J.  ditor  was  left 

at  tbe  last  Yorkshire  summer  assizes,  the  case  was  this: — ^  by  the  sheriff's 

In  1826  the  defendant  Lansley  was  high  sheriff  of  the  officer  of  a 

°   "^  .  chattel  taken 

county  of  York,  and  Bayley  was  one  of  his  officers.    The  in  execution, 

defendant  fVeddell  carried  on  the  business  of  a  coachmaker  ^^l!"!**  i^t. 

consent  ot  tbe 

debtor  and 

creditor,  it  was  delirered  to  A.f  and  the  officer  retook  it  to  pay  poundage; — ^Held,  that 

A,f  who  had  bond  fide  paid  the  price  of  the  chattel^  plight  maintain  trover  for  it 

against  the  sheriff. 
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1897.        at  Knaresborough,  and  tlie  defendaDt  Ranger,  M'ho  i^ias  his 
step-father,  resided  with  him  at  the  period  in  question.    In 
Aprily  1826,  the  plaintiff  employed  Weddell  to  make  hira  a 
gig ;  the  price  agreed  upon  was  d7/.»  against  which  was*  to 
be  set  off  an  old  debt  of  20/.  \%$.  6d.  due  froon  Weddell  t^. 
the  plaintiff.    The  plaintiff  bad  selected  at  WeddelFs  shop 
an  unfinished  gig,  which  was  to  be  completed  and  deJivei:e4 
in  a  few  days.     Before  the  gig  was  fimshed,  the  plaintiff 
paid  to  Weddell  a  sum  of  money  sufficient  to  make  up  the 
difference  between  the  old  debt  of  20/.  12«.  6</.  and  the  aum 
of  SlL,  which  was  to  be  the  price  of  the  gig.     Oo  Thursday 
the  11  th  of  May^  the  plaintiff  went  to  WeddelFs  premises 
for  the  gig.     The  defendant.  Ranger,  who  was  present^ 
assisted  Weddell  in  drawing  it  out  of  the  yard  and  putting 
the  horse  to.     The  plaintiff  then  drove  away  the  gig.     ^t 
this  time  there  had  been  an  execution  put  into  WeddelFs 
premises,  at  the  suit  of  Ranger,  for  the  sum  of  4^jj/.,  for  a 
debt  due  upon  a  judgment  recovered,  and  on  the  Gth  of 
May,  Bay  ley,  the  sheriff's  officer,  took  possession  of  Wed* 
delFs  goods,  at  which  time  the  gig  in  question  was  upon 
the  premises  in  an  unfinished  state.     After  the  seisure 
Weddell  had  been  permitted  to  complete  the  gig,  which 
was  delivered  to  the  plaintiff  on  the  1 1th  of  May^  as  above 
mentioned.     On  the   ISth  of  May,  Bayley,i\\t  sheriff's 
officer,  finding  that  the  gig  had  been  taken  away  frooi 
WeddelFs  house,  went  to  the  plaintiff's  premises  and  took 
it  back  again;  whereupon  the  plaintiff  brought  the  present 
action,  after  a  demand  and  refusal,  to  recover  the  value  of 
the  gig.     Evidence  was  offered  on  the  part  of  the  plaintiff 
to  shew  that  there  was  a  juggle  between  Ranger  and  Wed^' 
dell,  and  that  the  judgment  and  execution  were  collusive. 
Upon  this  point  the  case  went  to  the  jury,  and  they  found 
their  verdict  for  the  plaintiff,  damages  37/.     In  Michaelmas 
term  last  Parke  moved  for  and  obtained  a  rule  to  shew 
cause  why  there  should  not  be  a  new  trial  granted,  on  the 
ground  that  the  property  in  the  gig  not  having  vested  in  ih^ 
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plaintiff  at  f  be  time  the  sheriff  took  possession  under  ttie 
fieri  facins,  trover  was  not  maintainable. 

Scurleit,  A.G.,  and  £.  H.  Alderson,  now  shewed  cause^ 
It  being  found  by  the  jury  that  the  judgment  and  execution 
at  the  suit  of  Ranger  were  collusive,  there  is  no  doubt  that 
at  all  events  the  plaintiff  is  entitled  to  recover,  even  though 
ttile  gig  was  not  finished  at  the  time  the  execution  was  put 
intb  WeddelPs  prembes.  Independently,  however,  of  this 
point,' the  gig  having  been  delivered  to  the  plaintiff  in  a 
cotnplete'  st^te  on  the  II  th  of  May,  with  the  assent  and 
even  the  personal  assistance  of  Ranger,  the  judgment  ere-" 
ditor,  that  delivery  completely  vested  the  property  in  the 
plaintiff.  One  mode  of  trying  this  question  would  be, 
whether  Ranger  could  have  maintained  trover  against  the 
sheriff  for  the  gig.  It  is  clear  that  he  could  not,  because 
he  had  concurred  in  the  delivery  of  it  to  the  plaintiff  after 
the  i^ecution  issued.  If  this  be  so,  then  it  follows  that  the* 
sheriff  himself  could  not  have  maintained  trover  against  thi^ 
present  plaintiff.  Why  is  it  that,  in  general,  a  sheriff  may* 
nvaintain  trover  for  goods  which  he  has  seized  in  executioif  ? 
Because  he  is  answerable  to  the  judgment  creditor  for  th^ 
value  of  the  goods  so  seized.  But  if  the  plaintiff  in  the 
execution  assents  to  the  property  being  delivered  up,  the 
sheriff's  liability  is  discharged.  Under  such  circumstances 
the  sheriff  could  not  retake  the  goods  for  his  poundage. 
He  has  a  lien  upon  them  for  the  poundage  so  long  as  they 
are  in  his  possession,  but  if  he  is  so  imprudent  as  to  part 
With  possession,  his  lien  is  gone. 
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Parke,  in  support  of  the  rule.  The  seizure  having  been 
made  on  the  6lb  of  May,  at  which  time  the  gig  was  not 
completed,  the  property  in  it  was  bound  by  the  execution, 
and  Consequently  this  action  is  not  maintainable.  There  is 
no  doubt  that  until  the  ^ig  was  actually  finished  and  deli<^ 
vered  to  the  plaintiff  he  acquired  no  property  in  it,  although 
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1887.        be  might  have  paid  the  price-agreed  upon.    luMuckfqffi  v« 
Mangles  {a)  it  was  held,  that  if  a  person  contracts), with, 
another  for  a  chattel  which  is  not  in  existence  at  the^  twf&»: 
of  the  contract,  though  he  pays  him  the  whole  .¥alue,i{|' 
advance,  and  the  other  proceeds  to  execute  th^  ord^,.thc, 
buyer  acquires  no  property  in  the  chattel  till  it  is  finiabefl. 
and  delivered  to  him.     The  same  principle  wafi.recqgni^ed  . 
in  Woods  v.  Russell  {b),  which  was  the  case  of  a  shiptQ,^, 
built,  and  paid  for  by  instalments  of  so  much,  when  .this 
vessel  had  arrived  at  certain  stages  of  completion  li  but  ii} 
that  case  there  was  an  express  stipulation  upon  the  aubjectf. 
If  there  be  no  such  stipulation,  and  the  article  is  destroyed, 
by  fire  before  it  is  finished  and  delivered,  the  part  jor  th^ 
whole  of  the  purchase*money  paid  must  be  refunded  to  th^. 
purchaser,  and  the  vendor  must  sustain  the  loss;  buttbi9 
is  ijipon  the  principle,  that  until  actual  delivery  the  pro- 
perty does  not  vest  in  the  vendee.     It  may  be  true,  that  in. 
this  case  the  execution  creditor  assented  to  the  delivery  of, 
the  gig  to  the  plaintifi^  on  the  11th  of  JUoy^  bu^  st^l.th«l^ 
wotuld  not  vest  the  property  in  the  plaintiff.     At  that  tim,^. 
the  gig  was  in  the  custody  of  the  law,  and  the  a^sent^pf,, 
Ranger  alone  could  not  bind  the  sheriff,  who  had  alien, 
upon  the  gig  for  his  poundage.     Neither  could  £ra,ud,  i^nd. 
coUttsion  between  Weddell  and  Ranger  affect  the  .  siffivjff^  ^ 
for  under  the  writ  of  fieri  facias  he  was  bound  to  obf^  fh^  , 
exigency  of  it,  whatever  defect  there  might  be  in.tb^  jji^c^*  ^ 
ment;  and  a  fraudulent  judgment  ought  not  to  place  him 
in  a  worse  situation*  ,      .   ^ 

Lord  Tentebden,  C.  J. — I  think  this  rule  ought  to  be 
discharged.  Upon  the  evidence  produced  at  the  trial  it 
must  be  taken  that  the  whole  sum  of  37 L,  as  the  price  of 
the  gig,  was  paid  by  the  plaintiff.  Without  entering  into 
the  question  bow  far  the  property  in  the  gig  had  passed  to 
the  plaintiff  before  it  was  seized  by  the  sheriff  on  the  6th 

(a)  1  TauDt  380.  (h)  5  B.  &  A.  943;  1  D.  &  R.  587. 
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of  Mayi  it  seems  to  me  that  there  was  sufficient  evidence  1887. 
to  sustain  the  present  verdict.  The  sheriff's  officer  en* 
tered  the  premises  of  Weddell  by  virtue  of  a  writ  of  fieri 
facias  issued  on  the  5th  of  May,  at  the  suit  of  Ranger,  aqd 
seized  the  property.  The  officer,  instead  of  taking  upon 
himself  to  protect  the  property  thus  seized  in  execution^ 
leaves  the  judgment  creditor  and  his  step-son,  the  debtor, 
to  mind  the  concerns  of  the  business.  Ranger,  the  judg- 
ment creditor,  remains  on  the  premises,  and  takes  upon 
himself  the  management  of  the  business,  pays  the  work* 
men,  and  so  forth.  The  judgment  creditor  being  so  left  in 
possession,  he  and  the  debtor  concurred  in  delivering  the 
gig  to  the  plaintiff.  As  against  them,  therefore,  the  plaia* 
tiff  is  clearly  entitled  to  retain  it.  After  the  delivery  has 
taken  place,  the  sheriff's  officer  returns  and  retakes  the 
property.  I  think  he  had  no  right  so  to  do.  It  is  said 
thiit  he  had  the  right,  in  order  to  receive  his  poundage,  but 
I  am  of  opinion  that  it  was  his  duty  not  to  permit  it  to  go 
out  of  his  possession,  and  by  doing  so  his  lien  for  pound- 
age was  gone.  It  appears  to  me,  that  by  leaving  the  gig 
in  the  care  of  the  judgment  creditor  he  was  bound  by  the 
act  of  the  latter  in  delivering  it  to  the  plaintiff.  The 
poundage  being  the  sheriff's  own  debt,  I  think  he  had  not 
such  an  interest  in  the  goods  as  to  entitle  him  to  resume 
possession  after  the  judgment  creditor  had  consented  to 
part  with  them  to  the  plaintiff. 

Bay  LEY,  J.,  and  Littledale,  J.,  concurred  (a). 

Rule  discharged, 
(a)  Holroyd,  J.,  had  left  the  Court. 
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1827. 

Where  a  per- 
son booked  a 
place  and  fiaid 
half  the  fare  to 
go  by  a  com- 
mon stage- 
coach from  C. 
to  X.  on  a 
Sunday f  and 
the  coach  pro- 
prietor refused 
to  carry  him 
because  there 
were  no  other 
passengers, 
whereupon  the 
plaintiff  hired 
a  post-chaise 
to  go  to  his 
destination : — 
Held,  that  the 
coach  proprie- 
tor was  liable 
for  the  chaise 
hire  notwith- 
standing the 
contract  was 
made  on  a 


Sandiman  V.  Breach. 

JLHIS  was  an  action  of  assumpsit,  to  recover  the  expense 
of  hiring  a  post-chaise  to  carry  the  plaintiff  from  Clapton 
to  London.  Plea,  the  general  issue.  At  the  trial  before 
Lord  Tenterden,  C.  J.  at  tlie  sittings  in  London  after  last 
Michaelmas  term,  it  appeared  in  evidence,  that  the  plaintiff 
had  gone  to  spend  the  day  on  a  Sunday  at  Clapton,  and 
had  booked  himself  a  place  in  the  defendant's  stage-coach 
to  return  by  it  in  the  evening  to  London,  and  paid  half  the 
fare  at  the  booking  office,  the  defendant  being  the  proprietor 
of  the  stage-coach  duly  licensed  to  travel  from  Chpton  to 
London,  tn  the  evening  the  defendant  refused  to  go  to  Lon- 
don, finding  that  he  had  no  other  passenger  willing  to  go  but 
the  plaintiff.  Upon  which  the  plaintiff  immediately  hired 
a  post-chaise  in  the  neighbourhood  to  convey  him  to  town, 
which  put  him  to  the  expense  of  ISs.,  for  which  sum  the 
present  action  was  brought,  in  consequence  of  the  defend- 
ant's breach  of  contract.  On  the  part  of  the  defendant  it 
was  insisted  that  the  contract  was  illegal,  it  being  made  on 
the  Lord's  day,  in  violation  of  the  statutes  3  Car.  1,  c.  1, 
and  29  Car.  2,  c.  7,  and,  consequently,  that  the  defendant 
was  not  bound  to  perform  it.  Lord  Tenterden  saved  the 
point,  and  the  plaintiff  had  a  verdict  for  13s.  with  liberty  to 
the  defendant  to  move  for  a  nonsuit.  A  rule  nisi  having 
been  granted  accordingly  in  Hilary  term  last,  cause  was 
now  shewn  against  it  by 


Dodd.  The  ground  upon  which  it  is  sought  to  disturb 
the  verdict  in  this  case  is,  that  the  contract  in  question  is 
void,  it  having  been  entered  into  on  a  Sunday^  Upon  an 
examination,  however,  of  the  words  of  the  statutes  relied 
upon  at  the  trial,  it  will  be  found  that .  there  is  n^tll^iag  in 
either  of  them  that  will  render  the  travelling  of  stage-co^cbes 
on  ^Sunday  illegal.  The  statute  3  Car.  1,  c.  i#  begins 
by  reciting,  that  the  Lord's  day  *'  is  much  broken  and  pro- 
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faned  by  carriers,  waggoners,  carters,  wainmen,  butchers, 
and  drovers  of  cattle,*'  and  then  it  enacts,  ^'  that  no  carrier 
with  any  horse  or  horses,  nor  waggonman  with  any  waggon, 
tior  carman  with  any  cart,  nor  waiuman  with  any  wain,  nor 
drovers  with  any  cattle,  shall  by  themselves  or  any  other 
travel  upon  the  said  day,  upon  pain  that  every  person  so 
offending  shall  forfeit  20s.  for  every  such  offence."  Now 
it  is  quite  clear  that  the  only  word  contained  in  that  act 
which  is  at  all  applicable  to  the  driver  of  a  stage-coach  is  the 
word  ''carrier,**  but  that  evidently  means  the  carrier  of  goods 
and  not  passengers.  In  the  case  of  Rex  v.  Middleton  (a) 
the  Court  held  that  the  driver  of  a  stage-van,  travelling  to 
and  from  London  to  York,  was  a  common  carrier  within  the 
meaning  of  the  statute,  but  they  studiously  avoided  giving 
any  opinion  as  to  whether  the  driver  of  a  stage-coach  was 
liable  to  the  penalties  of  that  statute,  for  Abbot,  C.J.  there 
said,  "  We  are  not  called  upon  to  give  any  opinion  whether 
the  drivers  of  mail  and  stage-coaches  are  carriers  within  the 
purview  of  this  statute."  Then  does  the  29  Car.  2,  c.  7, 
apply  to  the  defendant  i  By  the  first  section  of  that  statute 
it  is  enacted  "  that  no  tradesman,  artificer,  workman,  la- 
bourer or  other  person  whatsoever,  shall  do  or  exercise  any 
worldly  labour,  business,  or  work  of  their  ordinary  callings 
upon  the  Lordts  day,  or  any  part  thereof,  works  of  necessity 
and  charity  only  excepted,  and  that  every  person  being  of 
the  age  of  14  or  upwards  offending  in  the  premises,  shall 
for  every  such  offence  forfeit  the  sum  of  5s."  It  cannot  be 
said  on  the  other  side  that  the  defendant  falls  within  the 
description  of  persons  here  mentioned,  unless  he  comes 
udder  the  words  ''or  other  person  whatsoever;''  but  by  the 
general  rule  of  construction  in  such  cases,  those  words  must 
be  understood  tp  apply  to  other  persons  of  the  like  kind 
previously  mentioned.  It  is  true  that  the  second  section 
prohibits  certain  persons  from  travelling  on  a  Sunday,  but 
as  tho«e  personsf  are  specially  mentioned,  the  Court  will 
liknit  so  penal  a  statute  to  such  persons  only,  and  not  extend 
(a)  Ante,  vol.  iv.  855. 
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its  ftrovisjoDs  to  olbers.    The  seq^iid  secUon  wsc^  Ilm| 
**  no  drover^  horse-courser,  weggoner^  butcb^ri    biggli*V# 
their  or  any  of  their  servants,  shall  travel  or  eome  }ut^  l^p 
or  their  inn  or  lodging  upoa  the  Ld)rds  day,  upon  pain  |h%| 
every  such  offender  shall  forfeit  20«.  for  every  such  offenqf^ 
and  that  no  person  shall  use,  employ  or  tra¥el  upon  |^ 
Loris  day  with  any  boat,  wherry,  lighter,  or  bargf  |  unless 
it  be  on  some  extraordinary  occasions,  to  be  allojivc^  hg 
some  justice  of  peace.'*     Conceding,  for  the  sake  of|ai|;||^ 
ment,  that  the  defendant  comes  within  the  operation  of  the 
first  section  of  the  act,  still  his  employment  might  come 
within  the  words  of  the  exception,  **  works  of  charily  i|9d 
necessity."    There  are  many  acts  done  on  Sundqjff  ivtf^ 
are  essentially  necessary,  not  only  to  the  comfort,  tMit  aoi^r 
venience  of  life,  which  would  be  protected  by  the  s4a|$ite; 
For  instance,  medical  men  are  often  called  upon,  to  tx^Hl 
on  a  Sunday,  and  witnesses  on  their  way  to  the  assize^t.anfj 
so  forth.    The  exception  in  the  statute  has  alwaj^.  ^^m 
Jiberally  construed*     For  instance,  in  Rex  v.  Cox(a),  ao^ 
*Rex  V.  Younger  (Jb),  it  was  decided  that  baking .  pies  ^fi 
puddings,  and  such  things  for  dinner  on  Sunday,  is  not  |p 
pffence  within  the  statute.     If  the  statute  were  constr^ed 
so  strictly  as  will  be  contended  for  on  the  other  side,  in  the 
present  state  of  society  it  would  lead  to  great  public  inc^Ur 
venience.    It  would  stop  all  communication  between  diffe- 
rent parts  of  the  country,  and  all  transactions  must  be  put  ap 
end  to  on  the  Sabbath  day ;  nay,  all  correspondence  through 
the  medium  of  the  royal  mails  must  terminate,  because  it  is 
notorious  that  mail-coaches  must  travel  on  the  Sunday^ 
Then  secondly,  assuming  that  any  offence  was  committed 
i^ainst  the  statute,  the  offence  was  committed  by  the  4^ 
fendant,  and  not  by  the  plaintiff,  and  he  c^naot  take.advai^ 
tage  of  his  own  wrong.     [Bayley,  J.  Bat  do  you  i^of  ,«mr 
ploy  him  to  break  the  law  i]    The  mere  knoyvl^dge  qp  t^g 
part  of  the  plaintiff  that  the  defendfmt  is  gping.  tq.br^ki  t^ 
law,  will  not  affect  the  plaintiff's  right  to  recover;  it  is  the 
(fl)  2  Bur.  785.  '  (b)  5  T.  It.  449.     '^ 
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li«rs<A^  "vtlfo'^^rds^  IAb  oitH^ary  caUfug  on  the  SabbaH,       ^^^' 
^M^:i^  a)6tle  guilty  df  the  offence  againBt  the  statute.     s^||„i„^,j 
JViM^n>it  V.  Temple  (fl),  Bhxsome  v.  Williams  (i).    Thirdly,      ^  v. 
bo^^^f ^  the  defendant  is  in  possession  of  a  license  under 
t^^fib  Cfeo.  3,c.5],i.  4,  which  in  express  terms  authorises 
h^  td  ca^ry  on  Sundays  12  outside,  and  six  inside  passen- 
gers.    In 'the  face  of  this  license,  therefore,  it  does  not  lie 
in^  ttfe  mobth  bf  the  defendant  to  say  that  the  contract  \vas 
ill^r. 

-  '  OfirMry,  contri.  The  argument  pressed  on  the  other 
Me  ^uld  with  more  propriety  be  addressed  to  the  legis- 
latf^  for  a  revision  of  the  law  than  to  this  C!ourt ;  for  it  is 
quite  etear,  that  by  the  law,  as  it  at  present  stands,  the  de- 
fendant eomes  within  the  spirit  and  the  words  of  the  statute. 
Tbe  only  question  is,  whether  the  driver  of  a  stage-coach^ 
having  '*  an  ordinary  calling*'  and  exercising  that  calling  on 
4ie  Sabbath  day,  is  liable  to  the  penalties  of  the  statute  29 
Var.  9,  c.  7,  for  if  he  be,  then  it  follows  as  a  consequence, 
ftat  the  defendant  having  made  a  contract  with  the  plaintiff 
in  violation  of  the  law,  no  action  will  lie  against  him  for 
^cfbsing  to  perform  that  contract.  Now  the  words  *'  or 
oihtr  pei'son  whatsoever,"  in  the  first  section  of  the  statute, 
dfe  comprehensive  enough  to  include  all  classes  of  persons 
e^6i^6i!8ing  their  ordinary  callings  on  the  Lor^s  day,  [Lord 
VerHtrdtn,'  C.  J.  If  that  be  so,  why  should  drovers  and 
Wggbnefs  be  specially  mentioned  in  the  second  section?] 
Tteit  cifcutostance  will  not  destroy  the  effect  of  the  sweeps 
itig  words  contained  in  the  first  part  of  the  act.  It  is  clear 
Shik  ^he  fifth  section  considers  all  persons  travelling  on 
SiinSky  as  bifenders,  inasmuch  as  it  deprives  them  of  all 
l^tnedy  Agamst  the  hundred  in  case  of  robbery.  The  feet 
of  th^ 'defendant  having  aHcense  under  the  Hackney-coach 
ai^i,*to  carry  passengers  on  a  Svnday,  tan  avail  the  plaintiff 
tli^l^g/if  the  license  be  in  cbntravemionbf  the  general 
■Hi  ti  '       .     J   ,  ,  '     *'  •      *  :         '  '    *      '  •  .  • .. 

(a)  5,T}iUft.  J8^,  {b)  AnUy  vol.  v.  8^^  3  «.  &  C.  232. 
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law  of  the  land.    The^aMs  of  feitit^^y.^iMt^)* 
that  the  statute  99  Car.  2,  c.  7,  appliea  to  prmte '  an  ^rall 
as  public  conduct,  and  it  was  deiennined  thatal^erae  dsafor 
cannot  maintain  an  action  upon  a  private  contractor  the  tale 
aiid  warranty  of  a  horse,  if  made  on  a  fSomfay.     1%  jBear  ▼. 
Cox  the  only  point  decided  was,  that  a  crhnioal  infomatiott 
would  not  lie  against  a  baker  for  baking  pies  on  u  Smmhj^ 
and  this  was  on  the  ground  that  he  came  witfaifi  the  exempt 
tion  in  favour  of  cook-shops,  contained  in  the  tlupd  aeoti^ift. 
This  case  was  argued  on  a  former  day  in  the  term.    The 
Court  took  time  to  consider  of  tbe  case,  and  judgment  was 
now  delivered  by 

Lord  Tenterden,  C.  J. — We  are  of  opinion  that  tbe 
rule  nisi  granted  in  this  case  must  be  discharged.  It  was 
objected.tbat  the  plaintiff  could  not  recover;  because  tbe 
contract  for  the  breach  of  which  tbe  action  wiM-brM^t 
wa9  to  have  been  perfornied  on  the  Sabbath  dajf,  and,  thai 
it  could  not  be  legally  performed  on  that  day*  Bui  upM 
looking  into  the  statutes  3  Car.  1,  c«  1,  and  ^Car*^  c».A 
upon  which  the  objection  was  founded,  we  areof  ^yiniga 
that  this  case  does  not  come  within  them.  Tfaeait  lilMW 
been  subsequent  statutes  containing  regulations  asloluipkr 
ney^coaches,  but  they  are  too  ambiguous  to  be  tike«i^.-#t 
legislative  expositions  of  the  former  acts.  By  tbe  Imi  of 
these,  the  3  Car.  1,  c.  1 ,  it  was  enacted,  "  that  oo  carrifirwilAi 
any  horse,  nor  waggonman  with  any  waggoOj  oor.earMMi 
with  any  cart,  nor  wainman  with  any  wain,  nor  dfover  wMl 
any  cattle,  shall  by  themselves  or  any  other  travel  oa  the 
Lord's  day;''  and  by  the  29  Car.  2,  c  7,  it  is  enacted,  ''that 
no  tradesman,  artificer,  workman,  labourer,  or  odier  parsoi^ 
or  persons,,  shall  do  or  exercise  any  worldly  labour  \mimm 
or  work  of  their  ordinary  callings  upon  the  Lords  dg^^ 
It  was  contended  that  under  the  words  "  othi^-peifMMi^ 
persons,"  the  drivers  of  stage-coaches  are  ieclHfjed.,.  BmI 
where  general  words  follow  particular  ones»  the  rule^iiEM 
(«>  ilato,vol.  viu.2(H;  5B.&C.4aa«  J*" 
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ihctti  ts  apfdksable  to  persons  efunkm  generii.  lanr. 
CaoMdemg  then  tbit  in  the  3  Car.  1,  c.  1,  carriers  of  a 
Q^rlMD  4eacrq»tion  are  mentiooed>  and  that  in  the  29  Car. 
%  c.  7,  dfovers,  horse-coursers^  waggoners^  and  travellers  BasAca. 
•f  c^aitt  deacriptions  are  specifically  mentioned,  we  think 
Ihat  the  words  ^*  other  person  or  persons"  cannot  have 
beoft  used  in  a  sense  large  enough  to  include  the  owner  and 
4ri«or  of  a  stage-coach.  On  these  grounds  we  think  that 
!  fcr  entering  a  nonsuit  must  be  discharged. 

Rule  discharged. 


Bbqwning  and  another  v.  Aylwin  apd  another. 

JLHIS  was  a  rule  calling  upon  the  defendants^  who  were  A  sworn  bro- 

twom  brokers  of  the  city  of  London,  to  shew  cause  why  or^wAwiTin 

die  plaintiffs  should  not  be  at  liberty  to  inspect  their  books  the  oatore  of 

and  take  a  copy  of  a  contract  therein  entered  by  them  for  ^^  ther^ire' 

the  mrchase  of  39  casks  of  fine  Olive  oil,  on  their  behalf  »*».*"  ■55'®"  •" 

gainst  Dim  for 
amt  for  their  account,  the  property  of  one  B.  Va/le.     It  negligence  in 

afpaared  from  the  affidavits,  that  in  November,  1826,  the  J^^J^*(^ 

piaitMh  employed  the  defendants  to  purchase  on  their  wiU,on motion, 

noconnt  the  oil  in  question.    The  defendants  accordingly  p^^e  hi« 

fttfthased  the  oil,  and  delivered  to  the  plaintiffs  a  bought-  books  for  the 

Mie,  purporting  that  they  had  bought  the  oil  for  the  plain-  emik^  the 

iMFs'  account    The  owner  of  the  oil,  however,  refused  to  pl«ntiff  to  in- 

specttbemand 
Miver  it,  on  the  ground  that  he  was  not  bound  by  any  con-  take  a  copy  of 

tract  so  to  do.     It  appeared  that  the  sold-note,  delivered  ^  contract. 

b]^  the  defendants  to  Valle,  varied  from  the  bbught-note 

rec^ved  by  the  plaintiffs.     The  plaintiffs,  therefore,  being 

ynitMe  to  enforce  the  contract  against  Vatle,  brought  the 

preiMHit  action  against  the  defendants  to  recover  damsges 

for  the  -Toss  whidi  they  had  tfiereby  sustained.    The  de- 

fendalrts,  as  sworn  brokers  of  the  city  of  London,  had  given 

ftbe  usual  bond  to  the  corporation,  one  of  the  conditions  of 

VOL.  IX.  3  H 
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yy*       *  which  was,  that  they  shbuld  feiiteh  ita^a  ♦ierfk^ti8Hfe*ifrtfcr 
^Bwiiiftiifiu    ^^^^  purpose  all  contracts  madcr  bf  tbecAr^  iifadAkat^MHff  #£ 
v.  the  parties  to  such  contracts,  whether  bbjf^l'  ^<sdlter,  riMAdd 

AtIwik.     j^^  ^^  liberty  to  inspect  the  orfgidttl  entries  «f  8fiiblm:ott0liicts. 
The  plaintiffs  had  demanded  of  tbe-d^adirMkiMl^  inac- 
tion of  their  books,  which  being  refi!tsed' tM-' ]^i:llf MHI^pfi 
cation  was  made. 

F.  Pollock  shewed  cause  against'ttenris^avilOOiiMrtliii, 
fhaf  this  being  an  action  against  thed^fefiMhMili'ibr.-tibgli- 
gence,  the  plaintiffs  bad  bo  rigiit  to  coavpel  riRqdiJfuwKimyi 
to  produce  evidence  against  themsfeiveB,'  nidbitfa^'lKUi'^Ae 
effect  of  this  application.  No  authority  was  to  be  found 
which  bad  gone  that  length. 

Parke,  contr^.  This,  in  principle,  is  an  application  of 
very  ordinary  occurrence.  It  is  a  general  rule,  that  if  tfae^e 
be  an  instrument  in  the  hands  of  the  opposite  party,  which 
is  essential  to  the  plaintiff's  case,  the  Court  will  corapel 
^i  him  to  produce  it,  but  a  multo  fortiori  this  rsfo-vpqjlHmiii 
the  case  of  a  public  officer,  such  as  a  swtSmi'hrolierhBidie 
city  of  London.  By  the  bond  entered  iiitoi)ytfa»«ttf<Mid- 
ants  to  the  corporation  of  the  city,  it  is  a  cotiditiiAiaHpodM 
upon  them,  that  they  shall  enter  all  coittivetato'diciriMMto, 
and  shall  allow  the  parties  interested  to  inspect- tbi«i0fT9o 
the  case  of  King  v.  King  (a),  the  Court  compeUed  »AfclMi 
ant  in  covenant,  on  a  deed  which  he  held,  to  fMwdoivitrto 
the  plaintiff  for  the  purposes  of  the  cause.  SowiMbrfiav 
v.  Saunders  (h)  it  was  held,  that  if  one  part  ofmduiuMke 
executed  by  the  plaintiff  alone,  but  remains  in  lb»] 
sion  of  the  defendant's  attorney,  the  Court  witt 
latter  to  give  an  inspection  and  copy  .of  it  totke^ 
Unless  tliis  application  be  gramed  the  {dMiitMfarci^l 
-  hafve  no  remedy,  for  the  contract  eiKeitd  m'^eiitUUe^B 
book  and  signed  by  hfn  is  the  best  evidence  oCjtbDinHM- 
'  aetion.    This  ia  sot  like  the  case  of  Gmm  v^  ii^Ai(e), 

(a)  4  TaanL  666.  (c)  AtUCy  148;  6  B.  &  C.  1 17. 

(6)  S  J.  B.  Moore,  671 ;  I  B.&  B.  318. 
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1  t|efiy«ie  ^ere  tbefe  wa^  no  entry  io  the  book  of  the  CQOtiact 
:«isiiadl  by  ihe  broker,,  and  therefore  the  bought  and  sold-     _ 
tHHf!»  wefethe  best  evidence.  v. 

Tbta  UMitter  was  argued  on  Wednesday  the  £7th  of  June,      Ari.w4Ji. 
.jallf K  4ie  Co4irt  took  time  to  look  into  it,  and  now  the 
-  JMs^NMit  af  the  Court  was  delivered  by 

Batley^  J. — We  think  that  a  sworn  broker  is  in  the 
tnitste  of  a  public  agent,  having  a  public  duty  to  perform, 
teAcoosequeally  that  the  parties  for  whom  he  sicts  are 

^nniitlad  upoo  pcinciple  to  inspect  the  documents  by  which 
AejTf  are  to  be  bound. 

r.  . .  Rule  absolute  (a)* 

(•)  Vide  1  Chiuy,  98,  and  the  cases  there  collected. 


.  ^  Smith  and  others  v.  Ferrand. 

n!A  HIS  was  an  action  of  assumpsit  for  goods  sold  and  deli-  ^^  ^^^^  f^ 

•«raBd;.to  which  the  defendant  pleaded  the  general  isMe.  theyeodorof 

.  .  goods  received 

•IA^iIb  liial  befofe  Park,  J.,  at  the  last  summer  as9i2e$  for  from  the  ven- 

^ibe-iaMBty  of  York,  it  appeared  in  evidence  that  the  plain*  ^^  an  order 

,'iifi»' carried  on  business  at  Gomerml^  near  Leeds,  under  the  banker  for  the 

nJfirm.W  The  Gomersai  Mill  Company,  and  were  in  the  habit  ^i^^^^^^f 

lof  ^iftploynig  a  person  named  John  Kaye  to  sell  goods  and  funds  specifi- 

'facmrojiMiney  on  their  account.     The  defendant  resided  fortba?pQr- 

'  at  AbmrnMury^  near  Huddersfield,  and  in  the  month  of  )^  ^>^h  the 
c»  •  >  »r  ,  1  I  •  1        1   •     -iv  t  banker.    The 

bajriemKr,  IQHd,  Kaye  sold  him,  on  the  plamtins  account,  latter  offered 

'BMM  worsted  yam,  which  was  afterwards  delivered,  to  xhe  ^ooay  incajh, 
"^  deducting  dis- 

^atnottnt  of  19SL    According  to  the  evidence  of  Kaye,  who  count,  or 

:wM«aaained  as  a  witness  in  support  of  the  case,  it  ap*  a^tblrdperara! 

ipeaaBd'thafctho  yam  was  sold  to  be  paid  for  on  delivery  by  T^^  "g^nt, 
,  ..„  ,  1  •  •  1  .  •  I        I  without  the 

'^anwII'at.hiiB  ^•iilM»  wwcii  was  to  be  considered  u»  a  knowledge  of 

pmamit.    On  tbe  lltb  of  October  the.d^fefidaQt  ^V?^?;. 
^  tooktbe  bill, 

k  Mrbi  dtehfBMii  sd  i-^^M^  tknttfae-Tendwcaald  not  &ue  ih^  vendee  for  the  price 
of  the  goods. 
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gave  Kayeuu  order,  without  any  signature,  addfpss,  or  date, 
upon  Messrs.  Dobson  &  Co.  bankers  at  Huddersfiela^  m 
the  following  terms: — "  Please  to  pi^  The  Gomersal  Mill 
Company  193/.,  equal  to  six  months.*'     When  Ka^e  prer 
s^nted  this  order  he  received  from  Messrs.  Dobson  ii  Co. 
a  bill  at  three  months  for  100/.  drawn  on  a  hpuse  in  LotidoUt 
and  their  own  bank  notes  to  the  amount  of  89/.  1  Is.    The 
sum  of  3/.  95.  was  deducted  from  the  total  amount  of  the 
order,  as  discount  upon  the  100/.  bill,  and  for  sU  monins 
on  the  89/*  1  Is.    The  cashier  told  him  at  the  time  that  ne 
might  have  the  whole  amount  in  cash,  minus  the  discount. 
Immediately  after  receiving  the  100/.  bill  and  the  money, 
Kaye  called  upon  the  defendant,  and  wrote  on  the  invoice 
of  the  goods  the  word  "  settled,''  but  at  the  same  time^said 
be  would  not  give  credit  for  more  than  he  had  actually 
received.     The   100/.  bill  was  duly  presented  in  Londpn  • 
.when  at  maturity,  on  the  13th  of  Jo/ii/ary,  bi(t  was  dis* 
honoured  by  the  drawees.     Messrs.  Dobson  &  Co.  had 
stopped  payment  in  the  previous  month  of  X)ecem&er,    Jt 
appeared  in  evidence  on  the  part  of  the  defendant,  that  it 
w*as  the  usual  course  of  trade  at  Huddersfield  to  sell  goods 
of  the  description  in  question  to  be  paid  for  by  a  bill  at  six 
months,  and  that  Kaye,  on  the  day  he  received  the  order 
from  the  defendant,  admitted  that  he  had  agreed  to  allow 
six  months'  discount.     It  further  appeared  that  the  defend- 
ant had  paid  in  to  Messrs.  Dobson  &  Co.  a  bill  for  2000/., 
which  was  duly  paid  when  at  maturity,  and  delivered  to 
them  a  list  of  different  persons  to  whom  he  wished  pay- 
ments to  be  made,  and  amongst  these  was  "  John  Kaye^ 
Gomersal,  193/."     When  Kaye  presented  the  order  above 
mentioned,  he  was  asked  at  the  banlcer's  how  he  wished  to 
be  paid^  and  he  replied  that  he  would  take  a  bill  for  100/. 
at  three  months,  and  the  remainder  in  bank  notes.     Wl|en 
the  discount  was  deducted  he  made  no  objection.     Under 
tb^se  circumstauces  Park^J.,  was  of  opiniouj  that  inas- 
much  as  Kaye  might  have  received  cash  for  the  order,  as 
he  was  told  by  the  bankers^  but  chose  to  take  a  bill  which 
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turned  out  to  be  worth  nothings  the  defendant  was  dis*        ^^^^- 
charged.     With  respect  to  the  deduction  for  discount,  the      ^%mirm* 
.^ght  of  the  plaintiffs  to  recover  that  depended  upon  whe-  ^ 

ther  in  fact  Kaye  had  agreed  to  allow  six  months'  discount. 
That  question  he  left  to  the  jury,  and  they  being  of  opinion 
that  Kaye  had  so  agreed,  found  their  verdict  for  the  de- 
fendant. In  Michaelmas  term  last  a  rule  nisi  for  a  new 
trial  was  obtained,  on  the  ground  that  the  order  given  by 
the  defendant  to  Kaye  upon  Dobson  8c  Co.  was  not  a  check, 
and  as  the  latter  must  be  considered  as  agents  for  the  de- 
fendant>  it  was  in  effect  a  payment  by  the  defendant ;  and 
the  100/.  bill  having  turned  out  waste  paper,  it  was  not  pro 
tanto  a  discharge  of  the  plaintiffs'  original  demand. 

Scarlett,  A.  G.  and  Campbell,  now  shewed  cause,  and 
contended,  that  after  the  finding  of  the  jury  upon  the  facts 
disclosed  on  the  trial,  the  conduct  of  Kaye,  who  must  be 
taken  to  have  acted  within  the  scope  of  his  authority  as  an 
agent,  bound  the  plaintiffs  as  his  principals.  Kaye  might 
have  received  bank  notes  or  money  upon  the  defendant's 
order,  instead  of  which  he  chose  to  take  a  bill  upon  London^ 
which  had  three  months  to  run,  at  his  own  risk.  By  this 
election  he  was  bound,  and  although  it  turned  out  that  the 
parties  to  it  had  failed  before  the  bill  became  due,  it  ope- 
rated as  a  discharge  of  the  defendant,  the  original  debtor. 

Parke,  (with  whom  was  Cross,  Seijt.)  in  support  of  the 
rule,  contended,  that  as  the  order  given  by  the  defendant 
to  Kaye  was  neither  directed  to  Messrs.  Dobson  &  Co.  nor 
signed  by  the  defendant,  it  could  not  be  considered  as  a 
check,  which  made  all  the  difference.  At  the  utmost  it 
was  a  mere  memorandum  to  denote  Kaye  as  one  of  the 
persons  mentioned  by  the  defendant  in  the  list  sent  by  him 
to  the  bankers  who'  were  to  receive  payment  out  of  the 
proceeds  of  the  2000/.  bill.  In  this  respect  Dobson  8c  Cp. 
were  merely  the  agents  of  the  defendant,  and  they  having 
given  Kaye  a  bill  which  turned  out  to  be  unproductive,  the 
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.  I82r^       defendant  continued  liabfe  upon  the  origins!  demtindl '  "Siip^ 
^""T^"^^       pose  the  defendant  himself  had  given  this   bill  to  Kdye\ 
v^  it    clearly   would   have   been   no  discharge  of    the   debt. 

Feukand.  Then  what  difference  in  principle  does  it  make  that  it  wai 
given  by  his  agents,  Dobson  &  Co.,  by  whose  act  he'  must 
be  bound  ?  In  the  case  of  Ex  parte  Blackburn  {a)  Lord 
Eldon  was  of  opinion,  that  where  there  is  an  antecedent 
debt,  and  a  bill  is  given  for  it  without  any  indorsement  by 
the  debtor,  the  law  implies  a  contract  that  the  bill  sh^lt 
be  paid  when  at  maturity,  and  if  it  is  not,  the  original  detrt 
l^emains.  If,  therefore,  Dobson  &  Co.  are  to  be  considefril 
as  the  defendant's  agents,  this  case  falls  directly  withiti  th^ 
principle  of  that  doctrine.  But  the  case  of  Everett  "v; 
Collins  {b)  is  precisely  in  point  with  the  present,  even  as- 
suming that  the  order  in  question  might  be  considered  as  a 
check.  In  that  case  the  plaintiff  had  employed  the  defend- 
ant to  sell  cattle  for  him,  and,  on  demanding  the  money 
produced  by  the  sale,  the  defendant  took  the  plaintiff's  son 
to  Mingat/y  Nott  &  Co.,  his  agents,  and  they  offered  to  pay 
him  in  bank  notes,  but  he  preferred  a  check  on  their  banl^- 
ers.  He  took  the  check,  but  it  was  not  paid;  and  it  was 
held  that  this  did  not  discharge  the  defendant,  although 
Mingay  8c  Co.  failed  with  a  balance  of  his  in  their  hands. 
That  decision  was  founded  on  the  principle  that  Mingay  & 
Co,  were  the  defendant's  agents,  and  that  their  offer  to  pay 
by  notes  or  their  check  was  equivalent  to  an  offer  by  the  de- 
fendant himself  to  pay  by  notes  or  his  check.  There  is  no 
*doubt  that  in  the  present  case  the  order  in  question  gave 
Kaye  the  option  of  taking  a  bill  at  six  months,  or  at  any 
less  time,  or  money,  allow^ing  discount;  and  therefore  as 
he  was  warranted  by  the  order  in  taking  the  bill  in  question, 
which  turned  out  to  be  of  no  value,  it  does  not  operate  as 
a  discharge  of  the  debt  pro  tanto.  This  principle  is  to  lie 
collected  from  Ex  parte  Dixon  (c).    This  is  not  like  thfe 

case  of  Bolton  v.  Richards  (rf),  where  the  party  received 

■  11 
(a)  10  Ves.  206.  (c)  MS.  cited  in  ai^ument  6T.R.  142. 

(*)  2  Canipb.  5 15.  (<0  C  t.  R.  139.  '       ''    ' 


Ferrand, 
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l^ay;ane^^,\i}  SLVM^de  QQt  w^yr^ted  by  ihe  order.  In  that  t8$7. 
^i^e^v^,.  sold  goods  to  jB.,.fo.f  which  ihe  latter  was  to  pay  g-  — 
l^^  /I  bill  at  three  months ;« ^.  gave  A.  a  check  on  his  bank-  v. 

Pf^,  (who  wqre  also  the  jankers  of  ^1.)  requiring  them  to 
pajy,^.  on  demand  in  a  bill  at  three  months.  yJ.  paid  the 
4;heqk  into  the  bankers  and  took  no  bill  from  them,  but  the 
]^|K\pifi^t.  was  transferred  in  the  bankers'  books  from  fi.fi 
9f)cq|ml;  to, </!/$,  with  the  knowledge  of  both.  The  bankers 
fjftjlfsd  l^efor^  the  check  became  due,  and  it  was  held  tbat^. 
ffij^l^  MPt  recover  the  value  of  the  goods  against  B,  In 
tJi^Q  present  case,  however,  Kaye  had  an  option  given  him 
l^^  t,he  order  either  to  take  money  or  bills.  It  is  true  that 
Ue  has  made  his  election,  by  taking  part  of  the  amount  in 
q^sh.  and  part  in  a  bill,  but  as  he  was  authorised  so  to  d^ 
jby  the  order  itself,  and,  as  the  bill  was  dishonoured,  the 
origjuial  debt  pro  tanto  remains  unsatisfied,  and  the  defend* 
m^tU  still  liable. 

.LfOrd  Tentekden,  C.J. — I  am  of  opinion  that  this.rnle 
qt^ht  to  be  discharged.  The  facts  of  the  case  appear  1;^ 
tf&  thes^ : — ^Tbe  defendant  had  sent  a  bill  for  QOOOh  .(wbicl^ 
.w^  afterw^rd3  paid)  to  his  bankers,  Messrs.  i>o6sp9  &Coh, 
(9r.|.be, purpose  of  meeting  payments  on  his  account*  He 
gSLye  iQ  Kajfei,  the  plaintiff's  agent,  a  note  in  theae  tem^^ 
;^  Please,  to  pay  The  Gomersal  Mill  Company  J93/*i  /eqM^I 
tQ.six  months."  Previously  to  this  the  defendant  bihd.sc^iit 
X^  Dobspn  k  Co.  a  general  list,  containing  the.  name^i  qf 
persons  to  whom  he  wished  them  to  make  pay^entsi,  at)^ 
^iniongst  others  John  Kaye,  I  am  clearly  of  opinion,  thi|t 
by  t^e  t^rms  of  the  instrument  given  by  the  defendant  tP 
Kaye,  when  the  latter  went  to  Dobson  &.  Co.,  he  had  a  jig|it 
.l|o  insist  on  payment  in  ready  money,  on  allowing  si;(  mpjjitths' 
discount,,  ^nd  if  they  refused  to  give  him  that,  he  or  his 
principals  might  have  taken  his  or  their  remedy. against  the 
idefendant.  Whether  the  order  upon  Dobson  &  Co.  assumed 
the  form  of  a  regular  check  or  not,  does  not  appear  to  Me 
tomake    any  difference.     When  iCoye.  presented  the  order 
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to,  pobaep  &,CSfif  ft^pp^arpdba*  M  iWghflJftnre^httd 
if  he  woulc),  but  in^  cho^e  .^.{^ke  |i  bUl.forrMQ/ditohkbJafel 
Tiearljr  three  mooths  tp  t^ini  ^Q  tbatjb^  took aatcimili^arfel^ 
different  from  that  which.  w;is.tokeu:frQa},w|fmgay(|iiiti  G^m 
io  J^v^reU.y.Cgllins.  There  tb0  pansy  took  *otlih%  i^dbkea 
check  or  order  on  a  banker  to  pay  the  moiley  liifknediMtlyE; 
but  here  the  plaintiff's  agent  takes  a  hill  of  w^tmmg^hmnn^ 
other  names  upon  it,  and  having  a  certain  time  lontii;!  odi 
an  instrument  importing  immediate  patient,  UUA  aicheoiv 
I  thinks  therefore^  that  this  case  is  clearly  di^ftinguidiiibte 
from  that  cited.  It  is  also  to  be  observed;  that;Z)d&soji<|Ci 
Co,  are  not  merely  agents  in  the  common  utidei^laadiogiof 
that  term«  but  agents  entrusted  with  funds  for  Ibe  apficbi 
purpose  of  paying  this  demand  amongst  6iheei4  JtjkpfAw9 
to  mej,  that  as  the  plaintiffs  or  their  agent  Kaye  tbbogHt; 
proper  to  waive  the  right  to  immediate  payiAent»i«iid  t6 
take  the  sec|irity  of  a  bill  of  ei^chauge  which  has  turned  out 
to  be  fr|iitless>  it  is  fit  that  they  should  sustain  the  loss 
V^hich  has  happened  through  their,  own  fault. 


Bayley^  J. — I  considei^  Dobson  &  Co.  in  this  case  (as 
debtors  to  the  plaintiffs  for  the  amount  ^of  this  USi  Itiksi 
j\  t9  be  clear^  that  if  a  creditor  refers  a  third  person  tQ  hiai; 
debtor  for  payment^  entitling  him  to  demand.  peyoieMio- 
ready  money,  and  instead  of  taking  ready  money,  sacli 
third  person  receives  payment  in  any  other  way,  be  d^s 
80  at  his  own  peril.  In  the  case  of  Emblettm  v.  Cremer{ja\ 
tried  before  Lord  Kenytm  on  the  26th  of  February ^  1796. 
it  was  decided,  that  if  a  debtor  refers  his  creditor  to  a  third 
person  for  payment  in  ready  money,  and  the  creditor  gives 
to  the  third  person  indulgence  without  the  knowledge  and 
consent  of  the  debtor,  and  the  third  person  becomes  insol- 
vent, the  loss  must  fall  on  the  creditor,  because,  lis  between 
himself  and  the  debtor,  the  giving  indulgence  without 
notice  operates  as  an  agreement  on  his  part  to  look  to  the 
third  person,  and  discharges  the  debtor.    Now  in  this  case ' 

(a)  Cited  by  the  learned  Judge  from  his  own  MS.  notes. 
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i^jreveoeived  aii'OnAerfot  IdSl.  upbn^Dobgon  &  Co.,  who 
Alxiodin  Ihe  situation  of  debtors  to  Ferrand  for  that  amouoti 
It  follow*  thai  Kaye  had  a  right  to  demand  payment  in  cash^ 
and  ii'^pearo  from  the  evidence  that  he  might  have  had 
cai^'  ifi'he  thought  fit;  but  he  chose  to  take  a  bfll  at  three 
Qiiiilhib  MThe  defendant  was  no  party  to  the  arrangement, 
ha  I  never  taotkorised  Kaye  tx>  take  the  bill.  The  taking  of 
tba  b>H^wtt*  M»  ad  of  Kny^s,  and  an  act  of  indulgence 
gmM^to-DoisonSiCo*;  and  being  an  act  of  indulgence, 
ihddosa  «riiwi|f  ftom  the  failure  of  Dobson  &  Co.  must  fait 
upcB'IGsye  o#  the  plinntiffs,  his  principals,  with  whom  he 
js^icjentiiiedv  I  think  that  the  fact  of  Xoye^s  taking  the  bill 
vriitiiont  harving  made  any  communication  upon  the  subject 
taitkfDdeftndaift  Ferraml,  is  conclusive  to  shew  that  ibk 
plaintiA  are  Bot  entitled  to  recover  the  amount  against  the 
defeMkanl.  The  case  of  Everett  v.  Collins  (a)  is  very  tlif- 
fiareitt  inma  this,  because  in  that  case  the  check  taken  was 
sfli  Order  foriimnediate  payment,  equivalent  to  payment  iil 
cash ;  for  when  a  party  is  offered  the  option  of  having  eith^lr 
a  check  on  a  banker  or  bank  notes,  it  is  in  effect  an  offer 
to  paf  in  one  species  of  cash  or  another.  This  is  a  very 
diSerent  thing  from  giving  indulgence  or  forbearance  to 
postpone '  payment.  I  think,  therefore,  that  th^  vercTict 
fouod^for  Ike  defendant  ought  not  to  be  dbturbed.' 

'  LrrrtEDALB,  J. — 1  am  of  the  same  opinion  (6). 

Rule  discharged  (c). 

'  (a)  S  Ciffipb.  515.  (c)  See  Robinton  v.  Read,  4  M. 

ji  ^^  Hdn^  J«,  was  in  the  Bail     &  R.  349^  and  the  adthorities  there 
CeuFU  dted. 


Q10<  CA6£$  IK  TH^  JS.mu'sBEJtJfif^, 

'**^^^'^'*^      F.  H.  Rennell,  administratrix  of  Thomas  Rennell, 
»  clerk,  V.  The  Bishop  of  Lincoln,  T,  H.  Mirehouse, 

'  '  and  W.  S.  Mirehouse.  , 

whniad"fhe'^'  QUARE  impedit.    The  declaration  stated  tln4«wl^mB» 

advowson  of  n  one  Wiiliam  Dodwell,  clerk^  doctor  in  Avrioitfi  -ItA^iiptsy, 

oThU  prebend'  ^^^^y  o(  the  prebend  or  canonry  of  Smiib^ranthtmtt 

died  while  the  founded  in  the  cathedral  church  of  Salisbury ^  herbtofbnorto 
church  was  va-      .  _  .  •      i     i.        ■  •      i  •  •         i.       »  , 

cant:— Held,    ^1^  on  &c.,  at  &c.,  was  seised  of  and  la  the  said  pretteBttriw 

that  his  admi-  canoniy,  With  its  appurtenances,  to  wliich  saad  •  prebend -or 
the  right  of  canonry  the  advowson  of  the  rectory  of  the  parish  ohurcb  <^ 
FoToiat^t'um-  ^^%  ^'^1^  ^^  appurtenances  then  belonged  and  stUi.ke^ 
Lord  Tenter-  longs>  in  his  demesne  as  of  fee  in  right  of  the  said  pi«hen4 
sentienie,  dreaRomry.  And  so  being  such  prebendary  as  aforeaaid, 
and  so  >beiag  seised  of  and  in  the  said  prebend  orfcauom^ 
with. its  appurtenances,  to  which  &c.,  afterward  lio:WitiOh 
tec.,  at  &C.V presented  to  the  said  church  of  Welbfkfihduilg 
th«n  vacant,  one  William  Dodwell,  master  of  arts^  Juaxlerki 
who,  on  the  said  presentation  of  the  said  W*  D^,,  doctor 
in  divinity,  was  admitted,  instituted  and  inducted <  into >tfae 
same  in  the  time  of  peace  8cc.  That  the  said  W4  D.y  beiag 
so  seised  of  the  prebend  or  canonry  with  its  appurtooancesf 
to  which  &€.,  in  his  demesne  as  of  fee  in  right  of'thti>nuli 
prebend  or  canonry,  afterwards  to  wit  on  8cc.>  al  &c./died 
so  seised ;  after  whose  death  to  wit  on  Smc,  at  6u:.,  otie 
Robert  Price,  clerk,  was  lawfully  admitted  &c.y  and.aAttf^ 
iv^ds  died;  after  whose  death  to  wit  on  &c.,  at  &o*y  Thd^ 
nuts  Renfiell,  the  intestate,  was  lawfully  admitted  S&o^, 
whereby  the  said  Thomas  Rennell  then  and  diere  i»ecam6 
and  was  seised  of  and  in  the  said  prebend  or  oanonryiliritli 
its  appurtenances,  to  which  8cc.,  in  his  demesne  as  of  fee 
in  right  of  the  said  prebend  or  canonry.  And  the 'said 
Thomas  Rennell  being  so  seised,  the  said  church  afterwaida 
to  WTt  on  &c.,  «t  8cc.,  became  vacant  by  the  death  .of  ^e 
said  Rev.  Williark  Dodwell,  clerk,  the  late  parsbn:and  iil4 
cumbent  thereof,  and  still  is  vacant,  whereby  it  tbcn>»id 


there  belonged  to  the  said  Thomas  Rennell  to  present  a  fit 
person  to  the  said  rectory  of  the  said  parish  church  so  vacant 
as  aforesaid.  Averment,  that  afterwards  and  while  the  said 
church  was  so  vacant  as  aforesaid,  to  wit  on  &c.  at  Scc.,  the 
said  Thomas  Rennetl  died  intestate,  so  seised  of  and  in  the 
said  prebend  or  canonry  with  its  appurtenances,  to  which^ 
8c&,  in  bis  demesne  as  of  fee  in  right  of  the  said  prebend  or 
canonry,  without  having  presented  any  person  to  the  said 
rectory  of  the  said  parish  church ;  after  whose  death^  and 
while  the  said  church  was  so  vacant  as  aforesaid,  to  wit  on 
Sec,  at&c,  administration  was  granted  to  the  plaintiff,  where- 
*pot)  and  whereby  it  then  and  there  belonged^  and  now 
beiongs^  to  the  plaintiff^  as  administratrix  as  aforesaid,  t(^ 
present  a  fit  person  to  the  said  rectory  of  the  said  parish 
church,  so  being  vacant  as  aforesaid,  and  which  is  stiU 
vacant^  but  the  said  defendants  unjustly  hinder  her,  &c. 
The  Bishop  of  Lincoln  by  his  plea  disclaimed  except  10  to 
the  adorission,  institution  and  induction  of  the  rectors  t0 
the  same  rectory  and  parish  church,  and  all  such  other  things 
as  belong  to  the  ordinary  as  ordinary  of  that  place*  The 
other'defendants  pleaded  that  after  the  said  Thomas  ReaneU 
bad  so  died  without  having  presented  any  person  to  the 
said  rectory  of  the  said  parish  church,  and  while  the  said 
eharch  was  so  vacant  as  aforesaid,  to  wit  on  8cc.,  at  &c»j 
be,  the  said  defendant  T.  H.  Mirehouse,  clerk,  was  lawfuH){ 
admitted  &c»  prebendary  of  tiie  said  prebend  or  canonry 
with  its  appurtenances,  to  which  said  prebend  or  canonry 
the  said  advowson  with  its  appurtenances  then  belonged 
and  still  belongs,  whereby  he,  the  said  T.  //.  MirehoiiMt 
then  and  there  became  and  was  seised  of  and  in  the  said 
prebend  or  canonry  with  its  appurtenances,  to  which  &c«» 
in<  his  demesne  as  of  fee  in  right  of  the  said  prebend  ot 
taoonry,  and  whereby  it  then  and  there  belonged  to  him  to 
present  a  fit  person  to  the  said  rectory  so  being  vacant  ^ 
aforesaid;  and  that  the  said  T.  H,  Mirehouse  presented 
the  said  defendant  W,  S.  Mirehouse*  Upon  the  bishop's 
diaclatnoing,  Ibe  plaintiff  prayed  judgment  against  him,  and 
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demurred  to  the  plea  of  the  oth^r  defendants.  Joinder  i|i 
demurrer.  The  case  was  first  argued  in  C,  P.,  ai^d  judgr 
ment  given  for  the  defendants,  whereupon  the  plaintiff 
brought  a  writ  of  error.  The  case  was  argued  in  Michael' 
mas  term*  1826,  by  Patteson  for  the  plaintiff,  and  D'Oyleif^ 
Serjt.,  for  the  defendants,  when  the  Court  took  time  for 
consideration^  and  there  being  a  difference  of  opinion  on 
the  bench,  the  learnt  Judges  now  delivered  Judjg;ment 
seriatim. 


LlTTtEOALB,  J. — The  question  raised  upon  the;..defeiid» 
ants'  plea,  to  which  there  is  a  demurrer,  is,  if  there  be  a 
prebendary  of  a  prebend  to  which  the  advowson  of  a  churc^h 
is  appendant,  and  the  church  becomes  void  in  the  lifetime 
of  the  prebendary,  and  he  dies  without  presenting  to  the 
church,  whether  the  successor  of  the  prebendary  is  entitled 
to  present.  But  that  point  need  not  be  decided,  bfcau^e, 
though  if*  the  affirmative  of  that  be  true,  it  would  be  9fk 
answer  to  the  plaintiff's  declaration ;  yet  suppgising  it  n^t 
to  be  true,  the  defendants  have  a  right  to  sheMi^  tha^  ev^n 
though  the  right  be  not  in  the  successor,  yet  it  is  not  in  the 
plaintiff.  And,  therefore,  the  point  comes  more  prop^Jy 
to  be  considered  on  the  plaintiff's  declaration,  and  iy[>on 
that  the  question  is, ''  if  there  be  a  prebendary  of  a  prebend, 
to  which  an  advowson  is  appendant,  and  the  church  be- 
comes void  in  the  lifetime  of  the  prebendary,  and  be  dies 
without  presenting  to  the  church,  whether  the  executor  or 
administrator  (as  the  case  may  be)  of  the  deceased  preben- 
dary be  entitled  to  present."  For  if  not,  it  is  quite  imma- 
terial to  the^  plaintiff's  claim  whether  the  right  be  in  the 
successor,  or  in  the  king,  or  in  the  bishop  of  the  diocese  in 
which  the  prebend  is,  or  in  the  bishop  of  the  diocese  in 
^hich  the  rectory  is.  I  may,  however,  say  that  though  t)ie 
question  is  upon  the  plaintiff's  right,  yet  the  dispute  is  in 
effect  between  the  plaintiff  and  the  successor  to  the  pte- 
bend ;  because  there  does  not  appear  to  be  any  ground  ^r 
the  claim  of  the  crown,  except,  that  if  no  one  can  establish 
a  legal  right,  the  presentation  would  belong  to  the  king,  as 
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the  head  of  the  church.     There  seems  no  ground  for  (he 
qiaini  either  of  the  Bishop  of  Lincoln  or  Salisbury ^  as  there 
IS  no  Ibpse ;  no  such  right  is  set  up,  and  it  is  not  necessary 
to  enter  into  any  discussion  to  shew  that  such  right  could 
upt^be  supported,     tt  is  admitted  on  both  sides,  that  this  is 
t!he  first  case  in  which  the  question  has  come  to  be  decided 
in  a  court  of  justice;  and  it  must  be  considered  in  what  way 
presentative  benefices  have  been  treated  in  the  decisions 
which  have  taken  place  in  cases  which  have  any  resemblance 
to  the  present,  and  in  the  opinions  of  text  writers  of  author 
rity.    There  is  no  doubt  that  in  case  of  a  benefice  present- 
able for  institution,  if  a  person  in  his  owu  right,  as  contra- 
distinguished from  his  corporate  rights,  be  seised  in  fee 
or  in  tail  of  an  advowson  appendant  to  a  manor  or  other 
estate,  or  of  an  advowson  in  gross,  and  the  church  becomes 
void  in,  the  lifetime  of  the  patron,  and  the  patron  dies,  the 
chuirqh' still  being  void,  the  executor  shall  present,  and  not 
the  iieir,  Brootce*8  Abr.  tit.  Presentacion  i  TEsgU&e,  34 ;  Ittx- 
Herbert^  Presentment  i  PEglises,  7 ;  Fitzherbert's  N.  B.  S3, 
34;  Co.  Liu.  388  a.;  The  Queen,  Fane,  and  the  Arch- 
aisiop  of  Canterbury's  case  (a) ;  Comyn^s  Digest,  Esglise» 
H.  £,  where  he  mentions  it  as  of  his  own  authority;  admit- 
ted in  the  case  of  Repinton  v.  The  Governors  of  Tamworth 
School  (b);  recognised  in  the  case  of  Holt  v.  Bishop  of  Win- 
chester (c),  where  the  case  was,  that  if  a  man  seised  in  fee  of 
an  advowson  be  parson  of  the  church,  and  dies,  his  heir, 
and  not  his  executor,  shall  present;  for  though  the  advow- 
son doth  not  descend  to  the  heir  till  after  the  death  of  the 
ancestor,  and  by  his  death  the  church  is  become  void,  so 
that  the  avoidance  may  be  said  to  be  severed  from  the  ad- 
vowson before  it  descend  to  the  heir  and  vest  in  the  execu- 
tor^ yet  both  the  avoidance  and  the  descent  to  the  heir 
happening  at  the  same  instant,  the  title  of  the  heir  shall  be 
preferred  as  the  elder.     But  that  recognises  the  general 
pi:oposition,  though  in  the  particular  case  the  title  of  the 
.heir  is  to  be  preferred.     Kow  the  presentation  came  to 

(a)  4  Leon.  109.  (6)  2  Wils.  150.  (c)  3  Lev.  47, 
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belong  to  the  executor,  and -trty6feef.Hr%»o^fcl*<tfliiWi'*fctll 
as  well  if  it  bad  been  held  to  bdong  to  the  liedi^  ft  ti  dM( 
too  late  to  inqaire ;  the  law  baa  been  so  long  settled  and 
has  been  so  repeatedly  admitted^  that  it  would  be  bboM tfaA^ 
gerbus  to  think  of  disturbing  it.    The  reaaon  mUgMfi'tk 
^z.  N.  B.  33,  for  its  going  to  the  eaecutof  4^,'«liiC  Ir4#4 
chattel  vested  and  severed  from  the  mafior,  iufd  in^4SMlL 
109,  it  is  called  a  chattel.     In  WtntwwttC^  Ojfice<ff^SAk» 
tors,' 54,  it  is  said  that  the  next  presentalioii  b^dA^Nt^M)^ 
cotnes  void  is  a  chattel  real,  and  after,  it  H  A-  -pefcoiyi 
chattel.    The  language  of  six  judges  in  Sitphert$  v/tFtfif(^ 
^where  the  question  was  whether  the  present  ^5KiiAAi^4f 
a  church  could  be  granted  by  a  subject)  it,  that  ift^  graiiwi' 
the  present  avoidance  was  void '' because  it  "Wln^'IMM 
personal  thing  annexed  to  the  person  of  falni  ^lio^i% 
patron  in  expectancy  at  the  time  of  the  vaoaifey;'  kwt 
a  thing  in  right,  power,  and  authority,  and  a  dha>W"^ 
action ;  and  in  effect,  the  fruit  and  execution  of  di^  Mifitb 
son«  and  not  any  advowson,  and  yet  execators -sbaH  %av6  H 
by  privity  of  law."    The  principal  case  wai^,  wfcMier'  Ai 
present  avoidance  of  a  church  could  be  granted  by  a  avlrjtflf^ 
and  six  of  the  judges,  to  whom  the  above  expresaiofia  ar^ill« 
tributed,  held  that  it  could  not;  but  though  Ae  othtfMiMi 
judges  differed,  I  do  not  understand  that  tobe  a«  to  wWt  H 
there  said  by  six  of  the  judges,  but  only  as  to  the  poimit^ell' 
in  discussion.     However  the  law  has  since  been  recognbejl 
according  to  the  decision  in  Dyer  as  to  the  principal  dlM) 
Co.  Liu.  120  a,  S  Burr.  1515.    The  case  itself  is  veeog^ 
irised  in  Brokesby  v.  Wickkam  and  the  Bishop  of  LondBHitf^i 
There  are  other  cases  also  besides  these,  of  exectiSori  of 
tenants  in  fee  or  in  tail,  where  the  void  turn  is  treated  "a^d 
chattel.     If  a  woman  be  seised  of  an  advowaon  andmM^e^j 
and  she  and  her  husband  have  issue,  ihongh  the ' right '«0l 
patronage  descends  to  his  heir,  and  though  tbewilb-iiM^ 
presented,  and  died  before  the  church  beeaaoe  v«siRil/'4tf9 
ri^t  of  preaentinf  is  vested  in  the  bnaband  during  bfe^iAli 
(«)  Dyer,  28S.  (h)  1  Leon.  17. 
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lAttd  liMi^xhiiKhiii  thu  €«fi«.beGam9»  void  durip&  the  Ufe  of     „  ^'     ' 
""  disbop  op 

tfcnJwifc|i"A  MmI  he  dieif  durisg  the  vacaocj,  the  heir  sk^H  l^meouit 
aiPH^f^^ntf  hut  the  bufband*s  executor;  and  if,  the  church 
^#M  VM^«  tjie.'iiafe  diea»  not  haviog  had  issue,  so  that  thtf 
hiilhiifri  lis  jiot  teMOl  by  the  curtesy,  yet  be  shall  preseat 
lih^lv^djum^tf  being  a  chattel,  Co.LUt.29a,  l^OUr^^a. 
.8l|>i;^;Pfei^,i  ffsg&'se,  18 — 2Q,,JVatsoH»  IncunUkenf^f^ 
tAoJ^'m  titz;  N^R,  34,  "  Ifa  vicarage  happen  void«an.d 
|ff;$M*f  Ao.  piarsoo  present,  be  is  made  a  bishop,  &c.,  yet  be 
l^aHitf^Matio  this  turn,  because  it  is  a  chattel  vested  in 
1mH''-\  TJkis  l9Mi  position  of  Fitzberbert  shews«  that  in  hia 
^pilliQntitJNras  a^nuch  a  chattel  in  case  of  an  ecclesiiastic 
«i-MiV^fUM|f  «lber.  case.  The  plaintiflf  therefore  contends^ 
^lit  idctfiiaie.a  chattel  vested  in  her»  in  her  4|uality  of  ad- 
lynrtisgtri^b  tbe  right  to  present  is  in  hen  But  tbq^ghi 
ttWfclljy  b^tet^ioubted  by  the  defendant  to  the  extent  pf 
lbo>  ili<*«  M  whieb  it  has  been  carried,  yet  he  says  that  it  i^ 
Ml  £Mitode4  on  principle,  and  should  not  be  carried  beyond^ 
)iir^'Oi»gg  eineady  decided.  And  he  says  the  presentatipa 
iHght ne4  In-fgft  to  the  executor,  because  it  is  not  assets; 
W^iopi.tbiS'  iiay  be  cited  Co.  Litt.  .S88  a,  "  Nothing  can 
kp^tllhiQ  fo^ai^reseutation,  and  therefore  it  is  not  assets;'' 
'fy^tl^U  .1^0,  "  It  is  not  merely  a  chose  in  action;." 
f4tlirJV.r.fi./33,  "  And  if  there  be  guardian  in  socage  of  a 
PMPprj^  i^bjysh  an  advowson  is  appendant,  and  the  church 
b««o«es  void,  the  heir  shall  present  and  not  the  guard iaiti 
bijctuie.  b^  cannot  account  for  the  same."  So  Co.  IMt^ 
VJ  b^,  gnarcUan  in  socage  shall  not  present  to  an  advowsoi|» 
begaaaehe  can  take  nothing  for  it,  and  cannot  account  £ctr 
ityjtfidffae  abaU  not  meddle  with  any  thing  he  cannot  account 
IfVli^rP*  in  Co*  Utt.  80  a:  and  there  the  reason  given 
<jba|  b0  can  make  ao  benefit  of.it  is»  that  the  law  doth 
aWbof.Wttonyi  and  theaameiea^a.is  jriven  in  the  Bishop 
^mHo^H*  Wfijfi^ttm  CiO*  •  Vuf  aft  ta  this  poin^  the  c^ses 

(a)  S  Bnrr.  1514. 
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of  guiffdiaiM  do  not  apply^  beosiise  dmr  duly  is  to  \ 
for  wiwt  the;  make,  md  of  coune  they  csniiot 
wilb  what  they  cannot  tam  ioto  profit*  fittt  it  U  < 
wise  in  the  case  of  an  executor.  An  advowaon  ia  aaaata  iai 
the  hands  of  the  heir^  and  the  right  of  the  next  {westtltatiaa 
to  a  church  which  is  full,  is  assets  in  the  handa  of  an  eae^ 
cutor;  both  these  are  allowed  by  the  law  to  be  sold,  but  a 
void  presentation  is  not.  The  meaning  of  assets  is,  thai  H 
may  be  converted  into  money,  which  a  void  presenlatitiia 
casmot  bef  but  the  reason  of  that  is,  not  that  it  is  a  <ims4 
in  action,  but  because  the  law  against  simony  prevenis  its 
being  sold,  which  otherwise  it  might  be.  In  3  Amt.  lAlAv 
Lord  Mansfieid  and  Mr.  Justice  Wilmoi  say,  OmI  As  tiaiS 
reason  why  a  grant  of  a  fallen  presentation  is  not  good  is 
the  public  utility,  and  the  better  to  g«Mird  against  simoiiy^ 
not  for  the  fictitious  reason  of  its  having  then  booMM  i 
chose  in  action.  In  the  case  of  L<md(m  v.  TM  Cs/fayiils 
Churdk  of  SouikwelKju)  it  was  said,  that  in  a  lease  hj  a  pn»- 
bendaiy,  under  the  words  *^  commodities,  ^aiolumsnt^ 
profits,  and  advantages  to  the  prebend  belongiiig«^  ^ 
advowson  of  a  vicarage  would  not  pass,  because  these  wosjh 
imply  things  gainful,  which  is  contrary  to  the  nstnre  of  s» 
advowson.  But  the  report  goes  om,  *'  yet  an  a4)fQ#Son 
miay  be  yielded  in  value  upon  a  voucher,  and  may  be  i 
in  the  hands  of  an  executor.''  But  the  case  was  < 
on  the  particular  meaning  of  the  words  used, 
something  gainful.  No  question  was  made  but  that  U 
proper  words  had  been  used,  the  advowson  would  haM 
passed.  And  there  can  be  no  doubt  whatever  thai  the 
next  presentation,  if  the  church  be  full,  is  of  valiK,  wi 
would  be  saleable  by  law,  and  would  be  assets  in  the  hands 
of  an  executor;  and  the  only  distinction  between npiM^ 
sen^on  where  the  church  is  full  or  void,  is,  Aunt  m  OM 
ease  it  is  not  aimoniacal  to  sell  it,  and  in  the  €»dMr  k  is. 
But  though  it  be  not  saleable  as  the  sobyecl  of  piofc,  kiff 
not  the  less  a. chattel,  or  the  less  belongs  to  Ibe  t 
(a)  (Ml.  S03. 
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AmHMtB^midkf^tfSerm  lo  vMnd  the  itiherhance,  w  b  term  m 
tMiit- 'for 'Other  purposes,  ctnnot  be  made  the  subject  of 
••le>*or'  bd  mede  awiiable  assets  in  the  hands  of  the  tcnifor, 
but  they  go  to  the  executor.     It  is  also  contended  by  the 
4efsiHhuit»  t|iAt  the  rule  does  not  hold  tiniversaliy,  even  in 
tht'caae.'of  iajr  patronage;  for  that  in  the  case  of  donatives 
the. light  of  presentation  vests  in  the  heir  and  not  in  the 
es^teAtqr^  as  was  deoided,  after  two  arguments,  in  the  case' 
0liBtfmgiim  v.  The  Governor  of  Tamworth  School  (a): 
Tbn^k  tber  itft^t  mast  have  been  very  much  discussed,  Aef 
gibiiaris  oft  the  decision  i  are  not  given  at  length;  bnt'it  wav 
leid^t"  thttt^btfei-e  tbe  cottncil  of  Laieran  all  benefices. were 
Khe^  lriiiti;<itni3tiws  are  now ;  that  no  lapse  could  have  kft^ 
elirred  in^ancient  tiiliea,  and  that  bishops  had  dotigbt'^f 
Wliluiio»tTbefor^  Ibe  reign  ai  Richard  2."    *<  Aftie  <5*yfd^ 
Hmmbsi^r^minse"  says  Br&cfon,  **  nullum currehAi  iempfx^ 
9mUil(^'prtei0k1aHie$.''-^SeUeH*s  Hiitory  of  Tithes,  e.  le,  (b; 
S9Q|  *  When  Richard  the  Second  is  mentioned  iu  fVihoni 
UmMtibo'a  mistake  in  the  reporter;  it. should  be  ^ehafS 
ik^  Finit.     It  will  require  some  detail  of  the  history^  of^tbd 
alMMb  iaearlier  tinaes,  and  of  lay  patronage  and  lay  inv^ 
tMol^,  and  the  law  of  lapse,  to  shew  how  what  is  stat^ 
<a-^7j«  QOfild  be  airy  ground  for  the  presentations  being' 
tifudged  to  ih^  heir ;  bat  when  that  is  done  I  think  it  vt9t 
$fipiwf'*th0^  the  decbioD  is  quite  proper,  and  founcftsd  npoil 
l^»ii>aigiaal*at«te  4rf  church  patronage  and  the  law  ^f  lapse, 
«Bd4llatitlie  short  minutes  of  the  reporter,  when  expanfdecf 
ialoli  fMler  explanation,  were  really  what  was  the  stibstssici^ 
ofub^-^eoiskMi.     It  will  be  seen,  however,  by  what  I  an» 
ibout»to  state,  that  though  the  law  of  lapse  took  place' 
aoariy  aboat:  the  same  time  as  the  right  of  institution*  bjr* 
daar  bisliopi^  yet  ;tbat  they  wei^  measures  wholly  tinr^^on-^ 
aMte#,  itevgh  bo^'of  Hhem  are  applicable  to  the  right  of 
the  keia.'iin  the  case  of  donatives.     In  th^  early  ages  of 
(MttkNM^'^tbe^biehops  bad  probaMy'the  appointment  and 
fgtiMian-^rf  she  inferior  dergy,  wbo   were*  to 'per^fiA* 
(«)  a  Wtis.  150.  .        - 
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10^?*        divine  service,  and  to  preach  in  such  places  a»Alie.biflkop 

IUkkeli*     ^o^^gli^  best  calculated  to  promote  the  cause  of  reUgioiH 
V*  ^nd  they  were  to  be  paid  out  of  the  funds  which  weBt«l9 

Li^u.N.  ^^^  common  treasury  of  the  diocese,  and  over  which  tim 
bishop  had  the  disposal  for  himself,  his  clergy,  the  poor» 
and  the  repairing  of  churches.  But  in  the  early  centuriea 
of  Christianity  there  were  no  compulsory  payments;  119 
tithes  were  paid,  and  the  whole  of  the  funds^  depended 
lipon  voluntary  donations  and  oblations  made  from  time  tq 
time,  or  the  produce  of  lands  which  had  been  given  to  the 
church.  The  countries  of  Christendom  were  not  in  th« 
earlier,  times  divided  into  parishes,  as  they  have  since  beepi 
and  the  ministers  of  the  church  had  neither  permaneM 
places  in  which  they  were  to  discharge  their  ecclesiastical 
duties,  nor  had  they  any  permanent  funds  allotted  to  tbeic 
maintenance  and  support.  What  are  now  called  ecclesiasn 
tical  livings  were  at  that  time  unknown,  and  the  eairly  age% 
of  Christianity  will  afford  no  guide  in  considering  the  rightlv 
of  parties  to  church  presentation  or  appointment.  B^r 
degrees  the  funds  of  the  church  became  increased^  tenrilorf 
rial  possessions  were  from  time  to  time  given  to  religioift9t 
houses,  or  otherwise  for  the  purposes  of  religion^  and  abotijh 
400  years  from  the  birth  of  our  Saviour  tithes  began  to  be 
paid  in  some  places ;  and  in  the  seventh  century  sonis 
churches  were  endowed  with  the  perpetual  right  to  tithear 
and  some  provincial  ordinances,  but  by  no  means  genera^ 
were  made  for  their  payment.  After  about  eight  centuries 
the  payment  of  them  became  more  frequent,  and  couseeran 
tions  of  them  were  made  from  time  to  time  to  churdies.amL 
religious  houses,  as  is  stated  in  Sefden  on  Tithes;  and  .in 
these  centuries  there  were  some  provincial  constitutionaiol' 
the  clergy  directing  the  payment  of  tithes ;  these,  howe^fW^ 
Ijvere  probably  not  much  more  attended  to  than  the  inolinr 
nation  of  persons  led  them  to  do,  but  that  inclinalioe^.w^t 
doi^bt,  increased  among  all  classes.  In  the  year  85^.tImttA 
is  a.  charter  oiEthelwolf,  in  which,  with  the  qmsfititi  oifhj^^ 
bishops  and  his  priiKes,:  he  directs  some  tidies  (o,bergivw«|y 
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HS^'Al^di^c^h;  btil' wtMt  Was  the  exact  language  of  tkt» 
ctodf-l^r'liiAi'tb^' extent  of  th«  ordinance,  the  older  historian^ 
iNe^^f' tid  means  agreed.  Difi«rent  kings  after  him,  before 
tkk  ^ironiqiie^t,  made  different  orders  for  the  payment  of 
tifkei,  biit  itis  by  no  means  clear  that  the  payment  of  thfrm' 
wai^'lgven  then  altogether  general  or  compulsory.  Soon 
aifter' the  conquest  the  payment  of  them  seems  to  hav^e 
Imbme  general,  though  not  always,  to  the  churches  of  the 
piurishes  where  they  arose.  That  council  of  Lateran  which 
Mfi^  held  in  1215,  endeavours  to  alter  some  usages  which' 
lifM  'Prevailed  to  the  contrary,  and  directs  all  paymeiits  in 
(Ut^^  to  be  made  to  the  parish  church;  but  it  seems  doubC-^ 
M'Whether  this  obligation  to  pay  to  the  parish  church  wa^ 
fnVff'  established  till  the  general  council  of  Lyons  in  the 
ykstlt  1^74.  Tithes,  however,  were  not  the  only  possessions 
of 'the  church ;  hinds  were  from  time  to  time  given  for  reli* 
gioUB  parpos^.  Some  were  given  to  religious  houses,  that 
tfalff  mightdispose  of  the  profits.  The  clergy  are  said  at 
cdk  tiijie'to  have  had  their  general  residence  in  the  same 
plttce) Mith  the  bishops,  except  when  they  were  ori  their 
nMsiiioiTS';  butiiy  degrees,  as  devotion  increased,  the  clergy  > 
diutietdfeside  more  permanently  in  particular  places,  and 
sMuc'  persoiis  gave  their  tithes,  and  others  appropriated 
tteif^land,  for  their  support,  and  others  built  churches;- 
and'^iperslons  would  become  more  willing  to  endow  the 
dboivfa'lbntided  chiefly  for  the  use  of  themselves  and  their 
faaiilt€»  and  tenants,  if  they  could  have  the  liberty  of  giving 
thifc'Mciitnbent  there  resident  a  special  and  several  mainte* 
nttiite,»instead  of  the  former  community  of  the  clergy^a 
rtftefine  remaining.  There  is  no  doubt  but  the  bishops 
Would 'give  their  sanction  to  these  foundations,  aftd  the 
pil9fit«»  bf  the  several  churches  would  be  restrained  to  the 
indQitibetits;  It  does  not  very  well  appear  when  these  lay ' 
fMndHCietts  b^gan'tn  England.  It  appears  from  8ekhtf$' 
Hkt/^y^f  Tithe$,:c,9,  9.  4>  that  Uie  first  instance  itM' 
oi^li)s>  i9*abie»t  the  year  700,  and  he  says,  that  abovt  the"* 
ytiitW&^mtiVty  churches -^fownded  by  laymen  ate^snid^'^O'* 
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have  been  appropriated  to  the  Abbey  of  Cfoioland,  Mci  bjr 
^"^^^^.  this  time  probably  lay  foundations  had  become  very^  earn- 
V,  :'  nion,  and  parochial  limits  assigned  to  the  incumbeii4»; 
Lr^^N^  though  from  other  parts  of  Seidell's  work  it  seems  that  the 
payment  of  tithes  did  not  always  correspond  to  the  fMiro- 
chial  divisions  till  some  centuries  afterwards.  When  gifts 
were  first  made  to  the  church,  and  churches  founded*  by 
laymen,  it  does  not  always  appear  to  have  been  done 
through  pure  devotion ;  for  in  some  countries  oS  Christen- 
dom, at  least,  the  patron  sometimes  arbitrarily  divided  part 
M^ith  the  incumbent,  and  what  the  incumbent  did  not  receive 
the  patron  took  to  his  own  use,  and  by  different  councibof 
the  church  lay  patrons  were  forbidden  from  making  such  a 
disposition.  The  lay  patrons,  however,  in  their  new  created 
churches,  claimed  a  right  of  collation  or  investiture,  whereby 
the  incumbent  might  receive  full  possession  without  the  aid 
of  the  bishop  or  other  churchman;  and  notwithstanding 
some  imperials  were  made  against  this  course  of  pndoeed- 
ing,  the  lay  patrons  could  not  be  prevented  from  claioiing 
the  patronage,  and  they  took  upon  themselves  not  only  the 
advocation  or  advowson,  that  is,  the  defence  or  patrocioy 
of  the  incumbent's  title,  but  also  the  collation  by  investiture, 
without  presentation,  at  any  vacancy.  And  the  right  of 
advowson,  whereto  the  right  of  investiture  was  in  these 
times  annexed,  the  bishop  in  some  places  confirmed  to  the 
patron,  by  putting  a  robe  or  some  other  thing  upon  him  at 
the  dedication.  And  from  this  right  of  collation  and*  pa- 
tronage reserved  by  lay  patrons  the  practice  came  to- be, 
that  parish  churches,  and  all  the  temporalities  annexed  to 
them,  as  the  glebe  and  tithe,  were  at  every  vacancy  con- 
ferred by  the  patron  on  the  new  incumbent  by  some  cere- 
mony of  investiture,  with  these  words,  "  accipe  ecdestam," 
or  the  like.  Upon  these  presentations  the  bishop  did  not 
institute,  as  has  been  done  since.  And  the  incumbent  as 
really,  fully,  and  immediately  received  the  body  of  Us 
church  and  his  glebe,  and  such  tithes  as  were  joined  with 
it  in' point  of  interest,  from  the  patron's  hands,  as  a  toiee 
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for  life  receives  his  lands  by  livery  of  the  lessor.  These 
investitures  by  lay  patrons  were  very  objectionable  to  the 
church,  and  in  a  general  council  at  Constantinople  in  870, 
some  attempts  were  made  to  prevent  them;  and  in  the 
council  of  Rome  in  1078,  further  regulations  were  endea- 
voured to  be  made  against  them.  There  is  a  canon  against 
themv  and  in  the  council  oi  Lateran,  in  1 11<J,  many  decrees 
were  made  to  the  same  eflect;  and  soon  after  a  general 
council,  which  was  held  in  1 138,  they  became  less  frequent, 
Mid  institution  now  and  then  followed  upon  presentation. 
And  as  the  canons  acquired  force,  and  the  papal  power 
increased,  it  appears  to  have  been  out  of  use  about  the 
year  1200;  but  till  then  it  was  not  left  off.  So  also  Selden, 
is  his  History  of  Tithes^  c.  12,  s.  5,  says,  **  But  after  such 
time  as  the  decretals .  and  the  increasing  authority  of  the 
canons,  about  tlie  year  1200,  had  settled  the  universal 
course  here  of  filling  churches  by  presentation  to  the 
bishop,  or,  as  it  seems  it  sometimes  was,  to  the  archdeacon, 

•  or  to  the  vicar  of  the  bishop,  as  guardian  of  the  spirituali- 
ties, that  use  of  investiture  of  churches  and  tithes  severalty 
or  together,  practised  by  laymen,  was  left  off,  and  a  division 

•  of  ecclesiastical  right  from  thence  hath  continued  in  practice. 
Neither  did  the  king  afterwards,  much  less  common  per- 
sons, fill  their  common  parochial  churches  without  such 
'presentments  to  bishops — parochial  churches,  for  of  special 
donative  chapels  we  here  speak  not — neither  were  appro- 
priations of  churches  and  tithes  afterwards  allowed  that 
bad  not  confirmation  from  the  ordinary,  immediate  or  su- 
preme." Up  to  this  time,  therefore,  benefices  were  dona- 
tive. The  patrons  had  the  whole  of  the  advowsons  in  their 
own  hands;  they  invested  the  incumbent  with  the  full  pos- 
session of  the  church,  either  severally  or  together,  and  the 
incumbents  were  in  the  nature  of  lessees  for  life  under  the 
patron*    There  was  then  no  law  of  lapse,  and  the  investi- 

^tMxe  of  the  incumbent  might  take  place  wherever  it  suited 
ithe  patron,  though  the  patron,  by  ecclesiastical  censures, 
^niigkt  be  compelled  to  fill  the  church.     I  do  ilot  find  any 
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'  Statement  that  in  these  tiiiie^  the*  patoi^Mtd  rook  tke  pvtffhs 

^•artf]U.L     ^'  ^^®  benefices  to  their  ^vrn  use;  hot  there  cm "ba*)|io 

-  V-         .  doubt  that  it  was  so,  because  in  the  oaao  of  doQatrve8,>efen 

X^veoxjr.      novif,  when  the  rights  of  the  lay  patrons  are  so  tnnch  leas 

than  formerly,   the  pateons  are  entitled   to  take  tiM«; 

though^  according  to  Selden,  they  cannot  institute  any;  suit 

for  the  recovery  of  them  if  they  ai*e  refused  to  be^faid. 

.  Some  few  donatives  there  are  at  the  present  day  ;ni4ietiker 

they  were  suffered  to  continue  as  they  formerly  wert  at  the 

.  time  when  the  investiture  by  lay  patrons  was  disooatinuid, 

or  whether  they  have  been  since  founded  by  letters-patent 

or  licence  from  the  crown,  or  whether  there  are  somls  .of 

.  each,  I  cannot  at  all  say.     In  the  twelfth  century  die*  iam 

of  lapse  was  introduced.     A  general  council  was  heldiat 

Lateran  in  \n5,  at  which,  our  Seldensnys,  in  c.  \%i  Ai^b, 

as  last  cited|  four  bishops  were  sent,  according  to  oustotn, 

as  agents  to  the  church  of  England*    And  BracUm,  bliJ  4, 

,£41,  says,  "ante  concilium  Lateranense  nullum  Cttirebat 

tpmpus  contrd  praeseutantes/'     Lord  Cokci  in  Q  JnstMte, 

£73  and  36 1,  notices  that  Briton  and  Fleta  desoribe  the 

council  as  having  been  held  at  Lyons,  and  not  at  Lutemn, 

as  Bracton  does;  but  it  is  not  material  where  it  was  h«ld« 

Silden,  however,  says,  ".by  that  council,  after  vaciinoy  of 

six  months,  the  chapter  is  to  bestow  those  churches  wUeh 

rthe  bishop,  being  patron,  had  left  so  long  void»  and  upon 

their  default  the  metropolitan.     But  no  word  of  lay  patron 

is  in  it ;  yet  by  reason  of  the  authority  of  that  council,  and 

a  decretal  of  the  same  pope,  {Alexatider  the  Third,)  which 

speaks  of  like  time,  upon  default  of  lay  patrons,  it  bath 

been  since  taken  here  generally,  that  after  vacancy  of  ^x 

-months,  the  next  ordinary  is  regularly  to  collate  by  lapsei*' 

.It  appears,  therefore,  that  nearly  about  the  same  period iaf 

time  the  discontinuance  of  investitures  by  laymen>>tbe  law 

.0f  lapse,  and  the  payment  *of  tithes  in  the  parishes  i^bete 

they  arose,  were  introduced.     These  measures, '  however, 

were  %vhaliy  unix>Bnected  with  each  other,  th^iigk^thteyvill 

arose  froii\  Uie  infu-easiug  authority  of  the  cbiirch  and  the 
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.  Jfuca  of  the  canons.     In  the  case  of  donative»»  which  I 

*  coaaider  all  benefices  of  lay  patronage  to  have  been,  and, 
m%  I  have  before  endeavoured  to  shew,  as  long  as  the  right 
ef  institution  was  in  the  patron,  the  complete  dominion 
Mfliained  with  the  patron.  When  the  church  is  vacant^  he 
•i^enlitled  to  take  the  profits  to  his  own  use,  but  he  has  no 
reniedy  to  compel  payment;  and  if  a  stranger  takes  theai« 
the  patron  cannot  bring  an  action  for  them,  but  must  put 
in  a  clerk,  who  is  to  sue.  It  is  said  by  Popham,  C.  J.,  in 
Fairchild  v.  Gaire  (a),  that  the  patron  may  take  the  profits, 
and  sue  for  them  in  the  Spiritual  Court;  and  though  the 
other  judges  differ  with  Popham,  yet  I  consider  their  point 
of  difference  to  apply  to  his  opinion,  that  if  the  patron  will 
hot  collate,  there  is  no  remedy  to  compel  him,  but  he.  is 
left  to  his  conscience ;  for  when  they  are  said  to  be  contrs^, 
they  say  that  the  ordinary  may  compel  him  to  collate  a 
clerk,  and  give  their  reasons;  but  as  they  say  nothing  about 
•the  patron  taking  the  profits,  I  do  not  understand  them  to 
differ  upon  that  point.  The  same  point  was  put  in  argu- 
ment in  Britton  v.  Wurd{b),  where  it  is  said,  that  when 
the  church  is  void,  the  patron  may  take  the  profits  to  his 
own  use,  if  the  parishioners  will  pay  them,  but  h^  has  no 
remedy  to  compel  them  to  pay  their  tithes  to  him.  The 
same  case  of  Britton  v.  Ward  is  reported  in  Cro.  Jac.  5}5f 
but  there  called  Britten  v.  Wade,  and  there  it  is  also  said, 
'*  but  if  any  take  the  profits  from  him,  he  cannot  maintain 
the  action,  but  he  ought  to  put  in  his  clerk,  and  he  main* 
tain  the  action ;"  but  the  language  there  is,  that  the  patron 
of  a  donative  may  lose  the  profits  if  he  will;  that  is  evi« 
dently  a  mistake,  it  is  not  proper  English,  and  is  not  con* 
sistetit  with  what  follows ;  the  mistake  seems  to  arise  ffomi 
the  translator  taking  the  French  word  to  be  perdre  instead 
of  prendre:  it  n  prendre  m  Rolle^n  Reports;  and  in  Mai" 
hnf*8  Quare  Impedit,  35,  where  this  case  is  cited,  he  says 
the  patron  may  take  the  profits.     So  also  Burn  in  his 

*  EetlesioBiical  Law,  title  ''  Vacation,"  says,  that  in  case  /of 
>'  (•)  Yelv.fJt..    -    -  W  «  Roll.  Rq>.  5r.     • 
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.18527.        donatives  the  patron  may  take  the  profits  duriRg  the  tim4 
RdvNEiL     ^^  vacation.     Donatives  may  be  resigned  by  the  incumbent 
V.  to  the  patron,  Fairchild  v.  Gaire,  as  before  cited  in  Yehet'- 

'LinGOLK.  ^^^'  ^»  ^°^  ^^^*  ^^^*  ^^>  ^'here  the  Court  held,  thai  a 
donative  begins  only  by  the  erection  and  foundatioft  of  the 
donor,  and  he  hath  the  sole  visitation  and  correction^  the 
ordinary  nothing  to  do  therewith;  and  as  he  comes  in i»y 
him,  so  he  may  restore  to  him,  for  ununi  quodque  eodeoi 
modo  quo  colligatum  est  dissolvitur.  And  although  <tbe 
presentee,  when  he  is  in^  hath  the  freehold,  yet  he  may  re* 
vest  It  by  his  resignation,  without  any  other  ceremony,  and 
the  ordinary  hath  nothing  to  do  therein.  And  in  the  Ytar^ 
book,  6  Hen.  7,  c.  14,  Keble  says^  that  if  the  founder  ordain 
that  he  and  his  heirs  shall  present,  then  the  ordinary,  shall 
have. nothing  to  do  with  it;  and  Brooke,  Presentment  d 
rEsgUse,  in  referring  to  the  Year-book  juat  cited,  says,  where 
a  free  chapel  donative  is  void^  the  founder  may  retake  it, 
md  need  not  appoint  any  other  incumbent.  The  old* 
history  of  the  church,  as  well  as  the  more  modern  cases, 
treat  donatives  as  being  the  entire  property  of  the  patn»n  ; 
if  the  church  be  void,  the  freehold  is  in  him,  though  per-- 
hapsy  upon  consideration  of  all  the  authorities  on  both 
sides,  he  may  be  compelled  by  ecclesiastical  censures  to 
fill  it,  but  in  the  meantime  he  may  enter  upon  the  glebe> 
and  take  the  profits  of  that  and  the  tithes;  and  if  he  may 
take  them,  his  heir  may  take  them  after  his  death,  as  the 
foundation  of  the  church  is  on  behalf  of  himself  and  his 
heirs ;  and  as  there  is  no  lapse  in  the  case  of  donatives,  this 
taking  of  the  profits  may  continue  till  the  church  is  filled^ 
but  if  the  executor  could  collate  to  the  church,  that  would 
be  adverse  to  the  right  of  the  heir  to  take  the  profits;  and 
I  think  that,  from  the  whole  of  the  law  of  donatives,  the 
right  to  collate  is  in  the  heir,  and  does  not  at  all  clash  witk 
the  right  of  the  executor  as  to  benefices^  which  are  presen* 
tative  for  institution.  And  though  it  may  be  said  that  the  . 
tight  of  presentation  is.  as  completely  severed  from  the 
advowson  in  case  of  a  donative  as  in  a  presjentative  living. 
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lido  not  so<coiistder  il^  as  the  nature  of  a  donsttive  is  sucli,  tOO^. 
that  the  whole  vests  in  the  patron  and  his  heirs,  who  may  ^^^^ 
take  the  profits  during  the  vacancy,  and,  therefore,  the  exe-  «« 

cuter  has  nothing  to  do  with  it.  But  the  defendant  con-  BisaoF  or 
tetids  that,  supposing  the  case  of  the  donative  to  be  ac- 
counted for  by  any  means  as  constituting  a  well-founded 
difference  from  a  benefice  presentable  for  institution,  yet 
thai -the  cade  of  ecclesiastical  persons  having  benefices  in 
right  of  their  church  is  at  all  events  different,  and  the  first 
instance  that  is  shewn  is  the  case  of  a  bishop,  who,  in  right 
of  his  bishopric,  has  an  advowson,  and  the  church  becomes 
void  and  he  dies,  the  king  shall  present.  For  this  are  cited 
2  Rollers  Abr.  345,  '*  If  a  church  of  the  patronage  of  the 
bishop  void  in  the  time  of  the  bishop  and  after  the  bishop 
dies,  the  king  shall  have  the  presentment  by  reason  of  the 
temporalities,  and  not  his  executor ;"  Brook's  Abr.  Presen- 
iaciofi^d  tEsgHse,  10,  **  Where  the  avoidance  is  of  a  bene- 
ficie  belonging  to  the  bishop,  and  he  dies  before  he  makes 
collation,  the  king  shall  have  it  by  reason  of  the  temporalities 
of  the  bishop,  and  not  the  executors  of  the  bishop  ;"  Fitzh. 
N*  8.  33,  "  If  the  bishop  die,  and  the  advowson  happen 
void  before  his  death,  the  king  shall  present  to  the  same  by 
reason  of  the  temporalities,  and  not  the  bishop^s  exe- 
cutors.;" Co,  LUt.  90  ff,  •*  If  a  bishop  have  an  advowson, 
and  the  church  become  void  and  the  bishop  die,  neither 
the  successor  nor  the  executors  shall  present,  but  the 
king,  because  it  is  but  a  chose  in  action ;"  Co,  Lilt,  388  a, 
"If  a  church  become  void  in  the  life  of  a  bishop,  and  so 
remain  till  after  his  decease,  the  king  shall  present  thereto, 
and  not  the  executor  or  administrator,  for  nothing  can  be 
taken  for  a  presentment,  and,  therefore,  it  is  no  assets."  The 
reason  given  in  Co.  Litt.  90  a,  that  it  does  not  go  to  the 
successor  or  executors,  because  it  is  a  chose  in  action,  does 
not  appear  at  all  satisfactory,  because  choses  in  action  do 
go  to  the  executors.  And  there  is  a  note  by  the  writer  of 
the  earlier  notes  to  Co,  Litt.  who  gives  this  explianation  of 
the'passage;  "  that  in  the  case  of  a  chose  in  action,  so.  peCu^ 
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,\M.        liar  as  the  right  of  presentation,  the  law  filtouM^  tHii'<bii|( 
jj**""^      more  than  the  bishop's  executors,  and,  therefore,  give^' liife 
^,  king,  as  having  in  his  custody  the  temporalities  of  the  vaeiufft 

Bi^iiofr  OF     lii^jhopric,  that  presentation  which  in  general  execufOra  tti« 
entitled  to  when  opposed  to  an  beir/'    And  the  winter*of 
these  notes,  after  discussing  the  reason  of  thepresenlattoh 
belonging  to  the  king,  comes  at  last  to  the  conclitsioiii  that 
it  is  most  safe  to  rely  on  the  right  of  the  king,  as'settl^by 
^authorities  and  long  practice.     In  none  of  these  uutborities 
ii  there  any  mention  made  of  the  successors,  escept«in"(?b. 
Liu.  90.     But  they  are  all,  even  in  Co.  LUi.  38a  dr,  aS'to 
the  king's  right  as  opposed  to  that  of  the  executors,  and, 
consequently,  if  the  king  had  not  the  right,  treating  it^dsif 
It  would  go  to  the  executors.     It  is  true,  that  in  the  Ffffi^- 
iooks,  to  which  these  authorities  refer,  there  is  *  nothing 
about  the  executors.     If  there  had  been,  it  would  have  been 
'stronger;  but  as  it  is,  there  is  the   statement  of  BrooHi, 
RoUe,  Fitzherbert,  and  Coke,  as  to  the  claimants, '  and, 
therefore,  their  opinions,  that  the  law  was  that,  except  for 
the  right  of  the  king,  it  would  go  to  the  executors.  <  BmX 
indeed  the  right  of  the  king  is  so  strong  that  in  2  RMsAbi^. 
345,  it  is  said,  if  a  church,  of  the  patronage  of  a  bisfaoft, 
abbot,  or  prior,  voids,  and  the  bishop,  abbot,  or  prior, 
presents  and  afterwards  dies  before  institution,  the  king 
shall    have    this   presentment    by    his    prerogative,    TAe 
Prior  of  Bermondseyh  case ;  and  so .  in  the  same  book 
and  page,  ''  if  the  bishop,  abbot,  or  prior,  dies  after  in^ 
stitution  of  the  clerk,  and  before  induction,  the  king  shall 
have  this  presentment  by  his  prerogative.'*    It  seems  from 
the  next  placitum  in  Rollt  as  if  the  contrary  had  been  heM 
in  one  case,  but  there  seems  no  reason  to  doubt  the  posi- 
tion; for  in  F.  N.  £.34,  K.  it  is  said,  if  a  bishop  make  a 
toUation,  and  before  induction  or  installation  died^  and abe 
king  seizes  tbe  temporalities,  he  shall  have  the  presertttnenl^ 
because  that  the  church  is  not  full  against  the  king  mi£l 
Ibe  parson  or  prebend  be  installed  or  inducted.   >Jkndi<the 
tlMirtie  point  seems  ad  mined  in  Fidherbert,  N:  'B.36;^K^ 
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^^t^Wgh  tbttre  the  kiug  did  not  prevail,  because  he  ought  nbt 
Mhbjkve  given  the  prebend  to  his  ownclerkj  but  should  have 
-miMiOtved  the  clerk  collated  by  the  bishop  by  quare  impedit. 
And  iJke  same  point  is  in  Bro.  Presentment  a  CEsgiUe  in 
ipne  part  of  pL  13.  The  instance  of  the  bishop  dying 
before  presentation,  after  the  right  had  vested  in  him,  is 
OOt  the  only  one  where  the  king's  prerogative  gives  him  the 
lilg^t  to  presejDt.  For  if  the  tenant  of  the  king  has  an  ad* 
vy|>^(i^soni  and  an  avoidance  happens,  and  after  the  tenant 
di^Si.his  heir  in  ward  to  the  king,  the  king  shall  have  the 
priBsenlation  and  not  the  executor  of  the  father,  though  tlie 
heir  be  of  full  age^  2  Rollers  Abr.  345,  pi.  1 ;  and  in  Co* 
l4tti3SS  a,  if  the  king's  tenant  by  knight's  service  in  capite 
be.sleised  of  a  manor,  whereunto  an  advowson  is  appendant, 
^nd'.tbe  church  become  void,  the  tenant  dieth,  his  heir 
•vvithin  age,  the  king  shall  present  to  the  church,  and  not 
the  executor  or  administrator,  but  if  the  lands  be  holden  of 
%  c^uunon  person,  in  that  case  the  executor  shall  present 
and  not  the  guardian.  So  in  Co.  Litt,  90  b,  in  speaking  of 
ike  king's  right  he  says,  so  it  is,  in  case  where  the  king  hatb 
wat'dsbip,  but  that  is  a  prerogative  that  belongeth  to  the 
hingv  to  provide  for  the  church  being  void ;  for  where  the 
tenure  by  knight's  service  is  of  a  common  person,  the  exe* 
motors  of  the  tenant  shall  present  where  the  avoidance  fell 
in  the  life  of  the  tenant.  And  so  if  the  tenant  of  the  king 
ikWB  an  advowson  and  an  avoidance  happens,  and  the  tenant 
presents  and  his  clerk  is  admitted  and  instituted  and  before 
hidiiojUon  the  patron  dies,  and  the  advowson  cornea  by 
wardship  to  the  king,  he  shall  present,  for  the  church  is  not 
fall  against  him  before  induction,  2  Rollers  Abr*  345. 
Oth^r  cases  may  be  put,  though  not  applicable  tathe  caae 
of  executors,  where  the  king's  prerogative  gives  him  a  rigkt 
10  present  where  a  subject  would  not.  As  if  the  youngeAt 
daogbter,  coparcener,  be  in  ward  to  the  ktng»  and  4bfc 
oknrclb  becomes  void>  the  king  shall  have  the  pres«i|lipeiil 
ahiney  And  siot  the  other  coparceners,  2  £o/je'»^^«f34li^ 
pKS.'    'Fhes^  caeesyiherefore,  which  are  exeeptfld.iooftiof 
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the  rule,  that  executors  shall  present  where  the  chattel  is 
vested,  must  be  confined  to  those  cases  where  the  kiog,  by 
bis  prerogative,  has  a  right  to  present  either  in  the  instance 
of  his  being  guardian  of  the  temporalities  in  the  cases  of 
bishops,  abbots,  and  priors,  or  in  the  instances  of  the  king's 
tenants  in  capite,  where  he  has  the  wardship.  In  all  these 
instances^  the  question  has  been  between  the  king  and  the 
executors ;  and  in  case  of  the  bishop,  no  surmise  (except 
that  in  one  of  the  cases  there  mentioned)  was  ever  made 
that  the  successor  would  have  the  presentation  in  case  the 
king  had  not  been  entitled  by  his  prerogative.  Another 
exception  to  the  rule  is  alleged,  that  in  case  of  a  person 
holding  an  office,  in  the  right  of  which  he  presents  to 
another  office,  and  that  other  office  becomes  void  in  the 
lifetime  of  the  patron,  and  the  patron  dies,  his  successor 
and  not  his  executor,  shall  appoint  to  the  office ;  and  th^ 
case  of  exigenter  is  put  as  reported  in  Scroggs  v.  Coieshilf; 
Dyer,  p.  175.  To  that  case  I  entirely  agree;  but  the  re#* 
son  of  that  is,  that  it  is  a  personal  thing  annexed  to  the  judge 
of  the  court  who  is  to  appoint  the  officers  of  the  court; 
and  if  the  office  becomes  vacant,  and  the  judge  dies,  his  exe»* 
cutor  can  have  nothing  to  do  with  the  appointment,  for  it 
belongs  to  the  judge  to  appoint  the  officers  of  the  court* 
The  office  of  judge  is  not  like  an  advowson,  which  is  a 
thing  which  descends  and  is  capable  of  being  conveyed  from 
one  person  to  another,  and  the  presentation  of  which  is  tb^ 
fruit  of  the  advowson.  But  if  an  advowson  be  annexed  to 
an  office  and  the  church  becomes  void,  and  then  the  person 
holding  the  office  dies,  I  think  the  right  to  present  would 
be  in  the  executor  and  not  the  successor,  because  it  would 
be  a  fruit  fallen,  a  chose-  in  action  personally  vested  in  thfe 
officer.  If  the  principle  be  established,  that  a  vacant  pre* 
sentation  is  a  chose  in  action,  and  is  like  a  0-uit  fallen,  tnti 
goes  to  the  executor  of  a  private  person,  I  do  not  see  why  it 
should  not  go  to  the  executor  oi  a  prebendary  patron.  <He 
is  seised  4>f  the  advowson  itself  in  right  of  his  iprd>e«fi  lit 
Ms-corpoiaflecapaci^,  and  ss long ss  the  prsbfiiid  resbaipM jti 
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Uni/he  has  it  in  kis  corporate  character.  But  it  is  ooly  the 
prebend  itself  and  the  advowson  "which  he  has  as  such  $ 
tfao*  proceeds  of  a  prebend  stand  upon  a  different  ground. 
These  proceeds  do  not  belong  to  him  in  his  corporate 
eharacter,  for  if  they  did,  they  could  only  be  enjoyed  by  kim 
HKhiie  he  exercises  that  character.  The  produce  of  the  landsj 
wmsh  aa  corn,  hay,  fruits,  and  vegetables,  come  to  him  to  be 
eaten,  consumed,  or  sold  at  his  pleasure.  So  the  rents  of  the 
lands,  of  the  prebend,  when  they  fall  due,  are  to  be  received 
by  him  for  his  own  private  use,  and  not  to  be  laid  out  on 
his*  prebend,  but  at  his  own  pleasure*  In  the  case  of  death, 
aueh  of  these  issues  and  profits  as  remain  fallen  or  due,  but 
bave  not  actually  come  into  the  hands  of  the  prebendary,  do 
not  go  to  the  successor,  or  the  king,  or  the  ordinary,  but  go 
tO'kis  executors,  as  any  other  part  of  his  personal  property. 
The  reason  is,  because  these  things,  by  being  severed  from 
tbe>^prebend,  become  chattels,  and  are  no  longer  parcel  of 
the  prebend;  and  no  persons,  who  afterwards  have  any 
interest  in>the  prebend,  either  direct  or  incidental,  can  claim 
what  has  thns  been  severed  from  it.  The  same  rule  hold» 
aS'to-the  issues  and  profits  of  any  thing  which  is  appurte- 
nant to  the  prebend,  and  which  become  chattels,  such  as 
proceeds  of  fisheries,  common  of  turbary,  housebotes,  and 
otber  things  which  have  been  taken  and  remain  in  specie  at 
the  death  of  the  prebendary:  for  things  appurtenant  to  the 
prebend  are  as  much  parcel  of  it  as  if  they  were  of  the 
actual  corpus  of  it.  The  general  principle  of  such  manual 
chattels  and  choses  in  action  as  I  have  mentioned  being 
admitted^  it  is  to  be  considered,  whether  the  right  of  pre« 
aentation  to  a  church  is  to  be  considered  in  the  same  light. 
In  the  case  of  a  private  individual,  if  for  prebend  you  sub* 
slitQte  manor,  there  is  no  doubt  upon  the  current  of  all  die 
Mtfaorities.  The  species  of  property  is  the  same :  in  the 
one'  case,  it  is  an  advowson  appendant  to  a  manor,  in  the 
olker  it  is  an  advowson  appendant  to  a  prebend  in  right  of 
the'prebend.  But  in  both  caaes  it  is  an  advowson,  and 
beingbnn  advowson,  it  musi  partake  of  the  quaUtie9  appli-. 
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otble  to  an  advovrson.  •  in  the  i^ase'Df'by'  (iA^dtiligiife^Ufii^ 
vacant  presfentation  bed^Miiea  severed  from  tiie'fnbemntkc^p 
but  if  that  be  the  nature  of  an  advowson,  that  a  rigbt*t6  IT 
presentation  be'coines  severed  from  the  inheritance;  it  mutfti 
have  that  quality  throughout^  to  whomsoever  the  advoi#ftolf^ 
belongs,  or  in  whatever  right  it  is  held;  for  otherwise  gMM> 
confusion  would  ensue.     And  if  it  be  a  chattel  ir  musf^Oi 
as  all  other  chattels  do.     A  chattel  does  not  go  to  the^auo^ 
cesser  of  a  corporation  sole,  except  in  the  case  of  tbe'kjng/ 
Co.  Liu.  90,  a.     But  the  king  is  altogether  upon- a' different- 
footing  from  other  corporations  sole.     If  then  tbir'lie'tc- 
ehatiel  and  should  go  to  the  successor,  it  would  be  qtikef1ifh'< 
anomaly^  and  an  exception  to  the  general  rule*     But  there*' 
»one  very  important  instance  where  the  right  of  pfesewtiU' 
tion  is  transmissible  to  the  personal  representatives;*  wdt^ 
deed  not  go  to  the  successor.     I  mean  the  option  oS  tb^I 
archbishop,  which  is  founded  on  a  grant  made  to  the^aivcbj^ 
bishop;  and   upon  the  death  of  the  archbishop  during  thtf^' 
continuance  of  the  bishop  in  his  see,  it  wiH  devolve 'owihiVi^ 
exec\ktor8  or  administrators ;  that  being  a  personal  giintt)^^ 
the  archbishop,  is  different  from  the  present;  but  it  proves^' 
that  in  the  highest  ecclesiastical  dignity  in  the  cbarofc,  tiie^> 
principle,  in  one  instance  at  least,  is  recognised,  that^it' M  ^ 
transmissible  to  the  personal  representatives.     Itiiasbl^it^* 
said  that  this  is  a  trust  to  be  exercised  for  the  benefitiof  ihd  - 
church,  and  that  it  is  more  proper  that  a  spiritual  persbi?'> 
should  exercise  it;  but  it  is  also  an  important  trostif  it'*bei 
exercised  by  a  layman,  he,  also,  has  a  duty  to  perfortti*  m--^ 
the'  selection  he  makes.    The  ordinary,  both  in  the  ease  •of'- 
ecclesiastical   and   lay  patronage,  is  to  examine'  into*  tbe^^ 
fitness  of  the  clerk,  and  the  only  thing  that  can  be  said' w  { 
favour  of  the   ecclesiastic  is,  that  he  will   make  >k  bettcft" 
choice ;  but  that  is  not  a  principle  upon  which  ibe  ilegMlc 
rights  of  parties  can  be  decided.     The  state  of  p«rtroiteglfi& 
is  as  much  diversified  in  England  bb  it  is  possible •t«y%^9'I 
all  classes  in  the  community  that  can  be. enumerated '^b^H*^^ 
patronage  belonging  to  them,  and  their  rights  are  to  be 
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dftterouned  by  Ugnl  priociple»;  and  where  there  has  beM 
ntt^QPiAion  or  practice  or  received  opinion^  then  by-analogy, 
aa  faraa<:an  be  collected;  but  the  questioni  what  class  of 
patrons  are  likely  to  niake  the  best  choice,  cannot,  I  think, 
b^  taken  into  consideration.  In  the  course  of  the  argu* 
m»m  it  baa  been  said,  that  this  prebend  has  been  appro* 
pnate  to  the  church  of  Salisbury,  and  also  that  the  will  and 
intention  of  the  founder  is  to  be  considered.  As  to  that 
we  kaow  nothing  upon  this  record ;  all  we  know  is,  that 
th<e« ■adnrowson  is  appendant  to  the  prebend;  but  how  it 
became  ao  does  not  appear,  or  who  was  the  founder*  or 
wihat  wei-e  the  terms  of  the  foundation,  or  by  what  statutes 
it.ia  governed;  if  there  were  any  terms  or  statutes  they 
migM  have  been  shewn :  if  there  were  none,  the  case  roust 
bO'fioverned  by  the  general  rules  of  law.  Neither  can  we 
look  to  tke  constitutions  of  the  church  of  Salisbury,  they 
arei  not  stated  in  the  record ;  and  in  the  absence  of  any 
thing  paPtieular  in  them  the  rules  of  law,  as  applicable  to 
aUiol^iirches  in  general,  must  prevail.  The  statute  of  the  £8 
H^ih  8,  c.  11,  has  been  adverted  to.  It  states  what  things 
ar^  io  go  to  the  auccessor  of  an  archdeacon,  dean,  preben-' 
davy^  parson,  &c«  &c.,  but  the  enumeration  is  of  things 
gMwing^ 'arising,  or  coming  during  the  time  of  vacation; 
noi«liusion  is  made  to  any  thing  which  fell  during  the  time 
of  ihe  predecessor.  This  statute  has  beeu  said  to  be  only 
deotaratpry  of  the  common  law  :  whether  it  be  so  or  not 
cantiot  be  material,  because  if  it  was,  it  would  be  a  deciara*. 
tiofi  of  what  the  successor  would  take  by  the  common  law, 
wbick-is^only  of  things  falling  in  the  vacation.  But  as  the 
statute  directs  these  things  to  go  to  the  successor  towards 
payment  of  the  first  fruits  to  the  king,  it  would  not  enu- 
mevale  things  which  could  not  be  converted  into  money, 
arfdf  llief^fore,  would  not  include  a  vacant  presentation, 
and  the  statute  consequently  does  not  affect  the  question. ' 
For  the  reasons  I  have  already  mentioned,  I  think  that  the 
plaintiff  is  entitled  to  present  in  the  present  case,  and  that 
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the  judgment  of  the  Court  of  Common  Pieas  shoM  be 
reversed. 

HoLROYD,  J. — The  question  is  on  the  right  of  the  plm* 
tiff,  though  the  demurrer  is  to  the  claim  of  right  in  the  d0- 
fendantSy  set  forth  in  the  plea.  The  question  is  whether 
the  plaintiff  as  administratrix  of  the  deceased  prebendjarj  is 
entitled  to  present.  It  is  admitted  that  if  the  advowsoa 
had  been  in  la^  hands,  the  right  would  have  been  in  the 
administratrix,  and  not  in  the  heir;  but  it  is  contended  theft 
as  it  was  in  the  prebendary  (a  person  having  an  ecclesieelkd 
station  or  office  derived  from  the  bishop)  and  in  right  of 
his  prebendy  ergo,  as  a  body  corporate,  that  it  is  ia  hibi  ea 
a  confidential  trust  reposed  in  the  body  corporate,  or  persoa 
holding  the  office,  and  not  as  an  individual,  aod  that  it  dees 
not,  therefore,  vest  in  any  person  who  is  his  personal -f^pre- 
sentative  as  an  individual,  but  though  a  fruit  fallen,  the!  it 
belongs  to  his  successor.  If  that  were  so,  we  might  expect 
to  find  that  the  right  to  present  would  have  been  dteeieA- 
so  much  a  confidential  trust,  in  whoever  is  the  prebeediffw 
as  to  be,  therefore,  inseparable  from  the  office  or  stetieoir 
But  this  I  think  is  not  so,  as  will,  as  it  seems  lo  eie^ 
appear  by  what  follows.  Even  in  the  case  of  a  bishops 
where  it  goes  not  to  his  personal  representativei  it  goes  net. 
to  his  successor  but  vests  in  the  king,  as  guardian  of  the* 
temporalities  by  his  prerogative.  In  the  case  of  a  comnen 
person,  by  the  vacancy,  the  right  to  present  oa  that  timi. 
becomes  separated  from  the  advowson  as  a  fruit  fallen^  it 
becomes  a  personal  chattel  in  the  person  entitled ;  thoygk 
he  has  the  advowson  in  fee,  it  descends  not  with  the  ad« 
vowson  to  his  heir  in  case  of  his  death,  but  goes  to  his  per* 
sonal  representative;  and  in  case  the  right  was  in  auch 
common  person  before  and  until  the  vacancy  by  a  graet  el. 
the  next  presentation,  in  which  case  the  right  would*  'Vnlil 
the  vacancy  had  happened,  be  in  him  as  a  chattel  leeV  tkt 
vacancy  turns  it  into  a  chattel  personal.     Vin^  &ror«(Z.)|>l«. 
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4,  cites  Wentw.  Exar.  54  &  7S,  for  this;  like  rent  due,  which 
OB  death  goes  to  the  executor,  though  the  land  or  reversion 
goes  to  the  successor,  or  heir,  or  devisee,  according  to 
Dighy  V.  Fitch{a).  So  a  termor  shall  present,  though  after 
the  term  is  expired,  to  a  vacancy  which  happened  during 
the  term.  Fitt.  N.  B.,  Quare  impedit,  33  A.  It  is  a  chattel 
vested,  and  not  merely  a  chose  in  action,  and,  therefore, 
the  husband  shall  present  to  a  turn  after  his  wife^s  death, 
on  a  Vacancy  happening  in  her  life  in  her  advowson,  al* 
tbobgh  he  could  not  sue  after  her  death  on  a  bond  to  her, 
bAcause  that  is  merely  in  action.  Co.Utt.  120  a.  The 
nature  of  the  right  to  present  on  a  vacancy  having  fallen,  is 
mK  changed  by  its  being  vested  in  a  prebendary  in  right  of 
his  prebend  ;  but  the  rules  of  law  (such  as  its  being  a  fruit 
fallen  separated  from  the  advowson,  a  right  vested,  a  chattel 
penonal  and  transmissible  to  executors,  &c.) applicable  to 
if  from  its  nature,  must  in  like  manner  still  be  applicable 
to  tt|  unless  we  find  some  rule  or  principle  of  law  esta- 
biblMMl,  sueb  as  the  king's  prerogative  in  the  case  of  bishops 
(anri'tbe  prerogative  is  the  sole  ground  on  which  the  king's 
case  is  varied,  as  will  appear  from  a  case  I  shall  state  here- 
afMr)  unless  we  find  some  rule  or  principle  of  law,  I  say,  to 
ffwent  their  being  so  applied,  or  to  vary  this  right  in  the 
cMe  of  a  prebendary  from  the  same  right  in  the  case  of  a  lay 
patron.  And  I  think  there  is  no  such  rule  or  principle  of 
law  to  prevent  their  being  so  applied,  or  to  vary  the  case 
of  a  prebendary  from  that  of  a  lay  patron.  In  the  case  of 
a  i)ishop,  the  nature  of  the  right  to  present  is  not  at  all 
changed  from  what  it  would  be  in  the  case  of  a  lay  patron ; 
but  notwithstanding  the  nature  of  the  right  in  each  of  those 
case»  be  the  same,  the  established  rule  of  law  to  be  found 
in*  our  books  as  to  the  king's  prerogative  intervenes  and 
allies  in  the  one  case,  the  bishop''s,  to  deprive  his  execu- 
tora,  Sc»c.  of  the  right  to  present,  which  but  for  the  preroga- 
tive af^kable  to  the  bishop's  case,  the  executor  would 
haive  in  the  one  case  as  well  as  in  the  other.   ^But  I  do  ngt 
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find  any  where  in  our  boaks  any  rule  or  principle  of  tttr 
applicable  to  the  case  of  a  prebendary  who  is  patrQa«fiii 
right  of  his  prebend  to  vary  it  from  the  case  of  a  lay  patron» 
more  especially  as  a  prebendary  might  formerly  have  b^ea 
a  layman,  according  to  Bland  v.  Maddox{a)  and  other  att* 
thorities.  Suppose  an  advowson  of  a  representative  reotory 
to  be  conveyed  by  a  lay  patron  to  a  prebendary  andtibis 
successors  in  right  of  the  prebend  in  fee^  or  to  be  coilr 
veyed  to  a  lay  patron  in  fee  by  a  prebendary,  who  hat-  it 
in  right  of  his  prebend|  concurrentibus  iis  qui  de  juselcfa*^ 
quiruntur;  which  conveyance,  in  former  times,  befoM  .tl^e 
restraining  statutes,  would  have  been  good  even  agaiostiib 
successors,  and  would  now  be  good  against  the  indtvidual 
|)rebendary  himself,  unless  the  advowson  or  right  oCfifM^ 
mentation  of  a  prebendary  in  right  of  his  prebead  ctinilie 
shewn  to.be  wholly  inalienable,  either  on  account' t)£lib 
being  vested  in  him  as  a  personal  trust  and  conikleiieeitp 
ihe  person  who  may  be  the  prebendary,  or  ath«rwitl}. 
Would  the  nature  of  the  right  to  present  be  varied  whdiVa 
i^acancy  has  happened  i  Would  it  not  be  equally  a.firt^t 
fallen  and  separated  from  the  advowson,  a  right  veatodi^^a 
chattel  personal,  whether  the  patron  be  ecclesiastical  on  Jay, 
and,  consequently,  transmissible  to  executors,  8lc.  in  one 
case  as  well  as  in  the  other  ?  unless  there  be  found  aooie 
established  rule  or  principle  of  law  to  intercept  it,  as  in.the 
case  of  albishop;  and  it  does  not  appear  to  me  thai  there 
is  any  such  rule  or  principle  of  law  established,  applicable 
to  the  case  of  a  prebendary.  None  such  is  any  wbere^^lAiat 
I  know  of,  to  be  found*  That  an  advowson  or  VigfitjUf 
presentation  of  a  prebendary  in  right  of  his  prebofidis  not 
at  common  law  wholly  inalienable  or  inseparable  eilJidrfan 
account  of  a  personal  trust  and  confidence  in/thei^^ivpn 
who  may  be  the  prebendary,  or  otherwise,  appears,  I;4hidc, 
by  our  books.  His  being  an  ecclesiastical  corporation 
does  not  render  it  inseparable,  for  F.  N,  JB.  34  O^iheirs 
that  the  vacant  turn  is  not  inseparable  from  the  siHlidiir^r 
{a)  Cro.  £li2<  79.  i        > 
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office  of  a  prior,  though  an  ecclesiastical  and  corpol*ate 
office,  ao  as  where  a  vacancy  has  happened  to  vest  in  his 
iluccesBor.     For   there  it  appears   that  the   founder  of  a 
|M^iory  shalt  have  a  quare  impedit  against  a  sub-prior  and 
the  convent,  if  they  disturb  him  to  present  to  an  advowson 
which  belongeth  to  the  house,  if  void  during  the  vacation, 
iiv4iere  the  founder  ought  to  have  the  temporalities  during 
the  vacation.     So  in  Poyner  v.  Chorleton,  Dyer,  135  a, 
(cited  also  in  3  WiU.  327),  it  appears  that  the  grantee  of 
abbot,  and  convent,  of  the  next  avoidance,  recovered  in 
quare  impedit.     Winches,  Cokes,  and  other  entries,  shew 
that  ecclesiastical  bodies  and  persons  have  been  in  the  habit 
•f  granting  away  their  spiritual  preferment  as  well  as  lay 
persons,  and  that  their  grantees  have  been  in  the  habit  of 
MliDg  ill  their  own  names.     In  the  Dean  and  Chapter  of 
Hereford  v.  The  Bishop  of  Hereford  (a)  a  grant  of  the  next 
presentation  by  dean  and  chapter  was  held  not  good  against 
die  successor,  but  that  was  only  by  reason  of  the  statute  J  3 
JSiit,,  and  no  doubt  that  it  was  good  against  the  dean,  the 
grantor  himself,  and  his  chapter.     So  in  Armiger  v.  The 
BUhep  of  Norwich  (b)  a  grant  of  advowson  for  twenty-one 
years  by  a  bishop,  which  he  had  in  right  of  his  bishopric, 
was  held  good  against  himself,  but  not  against  his  successor, 
iw  against  the  king  during  vacancy,  though  confirmed  by 
4ean  and  chapter,  but  it  is  void  against  them  only  by  reason 
of'istiitute  1  £//z.  c.  ig.     In  Smallwoods.  The  Bishop  of 
^i}o/ventry  {c)  there  was  a  grant  of  the  advowson  of  an  arch- 
deaconry i>y  a  bishop  to  A.  B.  for  21  years,  who  assigned 
to  C.  D.  the  vacancy  in  C.  D.'s  life  and  disturbance  of  him 
in  his  life,  his  executors  sued.     By  the  report  of  that  case 
in  lAit90.  1,  and  also  in  Sav.  94  &  118,  though  the  writ  was 
qvaaked'  as  informal,  the  right  to  sue  was  decided  in  their 
'fiivotii',  and  afterwards,  in  an  action  reported  in  Cro.  Eliz. 
'^%0V,  the  grant  was  held  good  against  the  bishop  that  made 
^ft>'flioti^h  not  against  his  successor  by  reason  of  the  statute, 
-and  the  exiscutors  had  judgment.     Why  then  is  such  a  right 

(fl)  Cro.  Eliz. 440.    (b)  Cro. Eliz. 690.    (c)  Cro.  Eliz. S07;  4  Leon.  15. 
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not  equally  grantable  bj  a  prebendary,  and  separable  from  the 
office  either  in  deed  or  by  act  or  operation  of  law  upon 
death,  &c.  ?  It  is  no  more  a  matter  of  trust  and  confidence 
in  him,  than  in  the  other  cases  of  ecclesiastical  bodies  or 
persons.  But  an  estate  or  interest,  though  coupled  with  a 
confidence  and  trust,  is  still  in  law  assignable  and  grantable, 
and  such  assignment  or  grant  will  pass  the  estate  or  interest 
for  so  long  time  as  the  same  continues  to  subsist  in  the 
assignee  or  grantee,  and  the  creator  of  the  confidence  or 
trust  cannot  by  law  deprive  the  estate  or  interest  (even  by 
express  words  and  declaration)  of  such  assignable  or  grant- 
able  quality.  It  is  so  in  conveyances  of  lands  or  tenements 
to  trustees  in  fee,  or  for  terms  of  years,  and  the  estates  will,  if 
not  assigned  or  granted  away  by  them,  vest  by  law  in  heirs, 
or  executors,  &c.,  as  long  as  their  respective  estates  con« 
tinue  to  exist,  whatever  the  conveyance  or  conveyor  may 
declare  shall  be  the  contrary.  So  Com.  Dig.  Grant  (C), 
says,  *^  A  present  estate  or  interest  may  be  granted,  though 
it  be  accompanied  with  a  trust,  as  guardian  in  chivalry  or 
socage  may  grant  his  guardianship,"  and  cites  2  RolL  Abr. 
46  H.  So  as  to  archbishop's  options,  which  may  be  dis- 
posed of  by  his  will,  and  will  pass  to  his  executors,  as 
appears  in  Potter  v.  Chapman  (a).  The  case  of  a  donative, 
supposing  it  to  be  a  settled  case,  is  to  be  considered  as  an 
exception ;  at  least  the  rule  of  law  in  that  respect  not  only 
has  never  been  applied  to  a  presentative  right,  but  the  very 
contrary.  But  there  may  be  also  this  distinction,  that 
according  to  the  cases  above  referred  to,  a  right  of  presenta- 
tion, when  a  vacancy  has  happened  in  a  presentative  living, 
is  not  a  mere  right  or  chose  in  action,  but  is  a  chattel  personal 
and  vested.  But  it  does  not,  that  I  am  aware  of,  appear  that 
the  right  of  nomination  is  so  in  the  case  of  a  donative.  It  may 
not  be  a  separate  thing  or  right  from  the  advowson  itself  of  a 
donative,  when  a  vacancy  has  arisen,  as  in  the  case  of  a  pre- 
sentative living,  but  may,  instead  of  becoming  in  law  a  right 
separated  from  such  donative  advowson,  and  a  chattel  per- 
(a)  Ambi.  98. 
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sonal  vested,  continue  a  right,  part  of  the  advowson,  unse- 
parated  from  and  merged  in  the  general  right  to  the  advow- 
son,  and  to  be  exercised  only  by  him  who  has  that  general 
right,  unless  where  it  has  been  expressly  separated  from 
such  general  right  to  the  advowson  itself  by  a  grant  or  con* 
veyance  of  the  right  of  nomination  on  such  next  vacancy. 
This  consideration  alone  would  be  sufficient  to  account  for 
its  not  going  to  the  bishop  by  lapse^  although  its  not 
going  to  the  bishop  by  lapse,  I  admit,  is  otherwise 
accounted  for  in  our  books.  But  it  has  been  urged  that 
(besides  that  this  is  to  be  considered  as  a  confidence  and 
trust  to  be  exercised  only  by  such  person  as  holds  the  pre- 
bend),  the  prebendary  is  a  body  corporate,  and,  therefore, 
that  the  right  of  presentation  for  that  turn,  though  the 
vacancy  arise  in  his  life  time,  has  vested  in  his  successor, 
and  not  in  his  administratrix,  who  represents  him  only  in 
his  natural  character  as  an  individual,  and  not  as  a  body 
corporate,  but  there  is  no  authority  or  principle  of  law  to 
support  this  position ;  on  the  contrary,  the  authority  and 
principle  of  law  appear  to  me  to  be  directly  in  opposition 
to  it.  For  in  Co.  LiU.  90  a.  Lord  Coke  states  this  case : 
''  A  tenant  holdeth  land  of  a  bishop  by  knight's  service, 
which  seignorie  the  bishop  hath  in  the  right  of  his  bishopric, 
the  tenant  dieth,  his  heir  within  age,  the  bishop,  either 
before  or  after  seizure,  dieth,  neither  the  king  nor  the  suc- 
cessor of  the  bishop  shall  have  the  wardship,  but  his  exe- 
cutors. For  albeit  the  bishop  hath  the  seignorie  en  autre 
droit,  yet  the  wardship  being  but  a  chattel  he  hath  in  his  own 
right,  and  a  chattel  cannot  go  in  succession  of  a  sole  corpora- 
tion, unless  it  be  in  the  case  of  the  king."  So  that  a  chattel 
could  go  in  succession  in  the  case  of  the  king,  though  it  could 
not  in  the  case  of  the  bishop ;  and  although  the  seigniory  was 
in  the  bishop  in  autre  droit,  yet  neither  the  king  nor  the  suc- 
ceeding bishop  should  have  the  wardship,  because  it  was  a 
chattelj  and,  therefore,  the  former  bishop  had  the  wardship 
as  a  chattel  in  his  own  right,  and  his  executors  shall  have  it, 
though  the  seignorie  was  in  him  as  a  bishop ;  and  Lord 
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Cvke,  in  p.  46  6  of  Co.  UU.  sajs^  ^  If  a  ledte  for  yeam>bi» 
made  to  a  bishop  and  his  sstceessorsj  yet  -faia  «ieGutorai'Or 
administrators  shall  have  it  in  auter  droit,  for  reguMrly(Bl» 
chattel  can  go  in  succession  in  case  of  a  sole  corft»ration> 
no  more  than  if  a  lease  be  made  to  a  man  and  bia  heirs,  it 
can  go  to  his  heirs."  So  that  the  rule  extends  to  chaMehi^ 
whether  real  or  personal.  And  in  4  Co,  65  a,  and  1  Rolkfs 
Abr.  615  L,  the  rule  of  law  as  laid  down  by  Lord  Chkf 
Baron  Comyns  in  his  Digest^  Biens,  C,  from  those  authoii^ 
ties  appears  to  be,  that  all  chattels  of  a  corporation  sole^'iis 
a  bishop,  parson,  &c.,  go  to  his  executors  or  admintnistnk 
tors,  and  not  to  his  successor,  and  this  according  to  Lord 
Cokej  and  as  laid  down  by  Comyns,  extends  to  chattels  in 
action  as  well  as  in  possession.  As  the  right  now  in  quea« 
tion,  therefore,  was  a  fruit  fallen,  separated  from  the  advow^ 
son,  and  a  right  and  chattel  vested  in  the  deceased  prebendary, 
I  think  that  after  his  death  it  went  to  his  administratrix,  as 
it  would  have  done  if  he  had  had  the  advowson  in  his  own 
right  as  a  mere  individual,  and  not  in  his  corporate  cha- 
racter, and  that  it  has  not  vested  in  his  successor.  It  stands 
on  the  same  footing,  as  it  appears  to  me,  with  rent  dae  to 
the  deceased  as  prebendary,  and  remaining  in  arrear  at  his 
death,  which  would  go  to  his  administratrix,  and  not  to  his 
successor.  I  think,  therefore,  that  the  judgment  of  the 
Court  of  Common  Pleas  should  be  reversed; 


Baylby,  J. — This  was  a  writ  of  error  from  C.  B.  in  a 
case  of  quare  impedit.  The  declaration  stated,  that  Wil- 
liam Dodwell,  D.D.  was  seised  of  the  prebend  or  canonry 
of  South  Grantham,  founded  in  the  cathedral  church  of 
Salisbury,  to  which  prebend  or  canonry  the  advowson  of 
the  rectory  of  the  parish  church  of  Welby  (the  charch  in 
question)  belonged  in  his  demesne  as  of  fee,  in  right  of  the 
said  prebend  or  canonry ;  that  he  presented  William  Dad-- 
well,  and  died ;  that  Price  succeeded  Dr*  Dodtoell,  aqd 
died;  that  Rennell  succeeded  Price,  and  died;  that  the 
church  became  vacant  by  Dr.  DodwelPs  death,  whereby  it 
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bdonged  to  Menmll  to  ptesent;  that  be  died  intestate, 
mthoot presenting;  that  admiiiistration  was  granted  to  the 
idbiattfi;  and  that  thereupon  it  belonged  to  the  plaintiff,  as 
^doiiDial«atrix,  to  present^  but  that  she  was  hindered  by  the 
defendiiiitflu  She  complains,  therefore,  not  of  a  disturbance 
\B^  4ke.  intestate's  time,  but  of  a  disturbance  in  her  own^ 
antt  the  qucetion  is,  whether  upon  an  advowson,  circanv* 
sluiced -as  tliis  advowson  is,  if  aright  of  presentation  accrue 
im  the  lifetime  of  the  prebendary,  and  he  dies  without  filling 
Ik  up»  that  right  passes  to  his  personal  representative.  The 
deotamtion  does  not  describe  the  prebendary  as  seised  of 
the  advowson  in  right  of  the  prebend  or  canonry,  or  indeed 
as  being  seised  of  the  advowson  at  all;  but  it  states  him  to 
be  aeised  of  the  prebend  or  canonry  in  his  demesne  as  of 
fee^  in  right  of  the  said  prebend  or  canonry,  and  describes 
the  advoM'son  as  belonging  to  the  prebend  or  canonry.  I 
think  it  must  be  taken  that  it  was  in  right  of  the  prebend 
and  canonry  only  that  Mr.  Rennell  had  any  seisin  of  or 
light  in  the  advowson.  But  though  the  title  to  the  advow- 
fvan  be  in  right  of  tlie  prebend  or  canonry,  the  question  is, 
whether  the  right  of  presentation,  when  a  vacancy  has  hap- 
pened, is  still  attached  to  the  prebend  and  canonry,  and  to 
be  exercised  only  in  right  of  the  prebend  or  canonry  upon 
a  continuation  of  the  prebendary's  estate  in  the  prebend  or 
canonry,  or  whether  it  does  not  become  an  independent 
personal  right,  vesting  indeed  in  him,  because  he  was  pre- 
bendary when  the  vacancy  happened  and  the'  right  accrued, 
but  severed  altogether  from  the  inheritance  and  the  advow?^ 
son,  and  becoming  in  him  a  detached  personal  right,'  to  be 
exercised  by  him  in  his  own  right,  whether  he  should  con-: 
tinue  prebendary  or  not,  and  in  case  he  should  die  without 
exercising  it,  transmissible  by  him  as  a  personal  right  to  his 
executors  or  administrators.  The  latter  is  the  right  which 
the  declaration  states.  It  does  not  state  that  Dr.  Dodufell 
presented  in  right  of  his  prebend  or  canonry,  but  simply 
that  Dr.  Dodwell  presented;  and  upon  the  vacancy  in 
question,  it  does  not  state  that  it  belonged  to  Mr.  Rennell 
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in  right  of  his  prebend  or  canonry,  but  simply  that  it  be- 
longed  to  Mr.  Rennell  to  present;  and  upon  the  best  con- 
sideration I  have  been  able  to  give  this  case,  I  am  of  opinion 
that,  in  the  absence  of  any  custom  to  control  it,  this  is  the 
correct  mode  of  statement;  and  that  though  the  prebendary 
acquires  the  right  of  presentation  because  he  is  prebendary, 
and  in  right  of  his  prebend  or  canonry,  the  right,  when  onc^ 
acquired,  becomes  his  own  private  personal  right,  as  the 
right  to  the  underwood  he  has  cut,  or  the  grass  he  has 
mown,  or  the  fruit  he  has  gathered  from  his  prebendal 
lands.  I  have  no  difficulty  in  saying  that  I  came  to  the 
argument  in  this  case  with  a  very  strong  impression  upon 
my  mind  against  the  plaintiff's  right,  but  the  light  which 
was  thrown  upon  the  subject  by  the  powerful  argument  of 
Mr.  Patteson,  and  the  authorities  to  which  I  have  referred, 
have  induced  me  to  think  that  my  first  impressions  were 
erroneous;  and  though  I  might  think  it  would  be  better  if 
llie  right  were  to  be  inseparable  from  the  stall,  1  cannot  find 
legal  principles  to  carry  me  to  that  conclusion.  The  first 
point  I  shall  consider  is,  what  is  the  effect  of  a  vacancy  in 
case  of  a  presentative  living ;  and  I  take  it  to  be  clear  that 
it  immediately  gives  a  new  personal  right,  a  right  arising 
from  property  in  the  advowson,  but,  from  the  moment  of 
its  creation,  ceasing  to  depend  upon  or  to  be  influenced  by 
it.  Whatever  may  become  of  the  advowson,  though  the 
right  to  it  instantly  ceases,  the  -right  of  presentation  con- 
tinues untouched.  In  the  common  case,  where  a  church 
becomes  vacant  and  the  patron  dies,  the  advowson  descends 
upon  his  heir;  but  to  whom  does  the  right  of  presentation 
pass?  To  his  heir?  No,  but  to  his  personal  representative. 
And  why?  Because  it  is  no  part  of  the  advowson;  it  is  a 
personal  right  yielded  by  the  advowson,  a  fruit  created  by 
it,  but  it  is  no  part  of  the  advowson,  it  is  wholly  independent 
of  it.  Fiiz.  N,  B.  33  P.  puts  the  case,  and  gives  his  reason. 
If  a  man  be  seised  of  an  advowson  in  gross  or  in  fee  ap- 
pendant unto  a  manor,  and  the  church  become  void,  and 
be  die,  his  executor  shall  present,  and  not  his  heir.     Why? 


ariiiNiTy  ievlm,  viii  geo.  iv. 

Because  ii  was  a  chattel  vested  and  s^wredfrmn  ike  manor. 
The  same  pcnnti  without  the  reason,  is  put  21  if.  7|  pL  6. 
Bro.  Present,  a  VEglise,  34.  If  A.  be  tenant  in  tail  of  an 
advowson,  and  the  church  become  vacant,  and  A.  die,  A*^ 
executor  shall  present,  not  the  issue  in  tail ;  Fitz.  N.  J3. 
34  J3.  If  tenant  in  tail  of  a  manor  to  which  an  advowsou 
is  appendant  make  a  lease,  (before  or  not  within  the  statute 
of  H*  8,)  which  will  end  with  his  death,  and  the  church 
becomes  void,  the  tenant  in  tail  dies,  so  that  the  lease  is 
become  void,  the  lessee  shall  nevertheless  have  the  present* 
ment,  10  Edw,  3,  (a).  If  I  grant  land,  to  which  an  advow- 
son  is  appendant,  to  husband  and  wife  in  tail,  the  husband 
diefl>  the  widow  marries  J.  S.,  the  church  becomes  void, 
the  woman  dies  without  issue,  J.  S.  shall  present ;  for 
though  the  right  to  the  land  is  wholly  in  me,  the  right  to 
present  is  in  him,  38  H.  6,  36  B.  If  a  baron  be  seised  of 
an  advowson  in  right  of  bis  wife,  and  the  church  become 
void,  and  the  wife  die  before  issue  had,  still  the  husband 
shall  have  the  presentment,  21  //.  6,  B*;  Bro.  Present,  i 
HEgtise,  pi.  22;  Co.  Hit.  120.  If  a  manor,  with  an  ad- 
vowson appendant,  be  assigned  to  a  widow  for  dower,  and 
she  marry  again,  and  the  church  become  void,  and  she  dies, 
her  second  husband  shall  present,  \AH.  4,  c.  12.  If,  whilst 
a  church. is  void,  the  patron  be  outlawed  in  trespass,  which 
works  a  forfeiture  of  goods  and  chattels,  the  king  shall  pre- 
sent, Bro.  Present,  ci  FEglise,  22.  **  If  a  man  have  an  ad- 
vowson for  a  term,  and  the  church,  during  the  term,  become 
void,  and  the  term  expire,  the  termor  shall  nevertheless 
present,  Fitz.^  N.  B.  34,  B;  Bro.  Present,  d  PEglisey  22. 
Lastly,  if  a  vicarage  become  void,  and  before  the  parson 
present  he  be  made  bishop,  he  shall  nevertheless  present, 
because  it  was  a  chattel  vested  in  him,  Fitz.  N.  B.  34,  N. 
These  authorities  appear  to  me  to  prove,  beyond  all  ques* 
tion,  that  upon  a  common  presentative  benefice  a  vacancy 
creates  a  new  right  from  thenceforth,  detached  from  and 

(a)  Taken  from  the  index  to  the  Year-book — not  to  be  found  in  the 
book  itself. 
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independent  of  the  advowson^  and  liable  to'go  in  a  difSsTCsnt 
line  from  the  advowson.  And  the  next  point  I  shall  cnk^ 
sider  is,  what  is  the  legal  character  of  this  right.  1  take  it 
to  be  a  chattel,  and  a  chattel  onlj«  1  am  aware  that  in  ditev 
ferent  books  different  names  are  given  to  it,  tlmtiti^calleift 
a  personal  thing,  annexed  to  the  person  of  hiA  who  'is 
patron  in  expectancy  at  the  time  of  tbe  vacalicj/  (Dyo^ 
283  a,  Gibs,  797) ;  a  thing  in  right,  power,  andiautboiilBfv 
(Dyer,  £83  a,  Gibs.  797);  a  chose  in  action^  (Dyir^OBSijai 
Gibs.  797,  Co.  Litt.  90;)  the  fruit  and  exeoutioik  of  Jihe 
advowson,  not  the  ad vowson  itself,  {Dyer,  £83  «, Gt&s.  797) ; 
and  a  trust  in  the  hands  of  the  patron,  by  consent  of  tbti 
bishop,  for  the  benefit  of  the  church  and  religion,  (Gvfel 
796) ;  but  notwithstanding  all  these  descriptive  and  £gttf sk 
tive  expressions,  its  legal  character  seems  to  me  that  •f  H 
chattel  only.  I  am  aware  too  that  in  ^x  v.  The  Areh^ 
bishop  of  Canterbury  (a),  where  the  question  was,  wbelh»r 
a  grant  from  the  crown  of  the  goods  and  chattels  of  felonla 
and  outlaws  would  pass  a  right  to  present  to  the  advowsoirdf 
an  outlaw  where  the  church  became  vacant  after  the  outlawry^ 
Anderson^  C.  J.,  said,  (according  to  Owen,)  that  an  avoidanee 
was  no  chattel,  or  right  of  chattel,  which  Periam  denied ;  but, 
according  to  the  reports  in  Leonard,  Anderson  oon^idermd 
it  as  a  right,  a  thing  in  action,  a  jus  presentandi;  but  he 
thought  the  words  *'  goods  and  chattels"  not  proper  words 
to  pass  it,  and  that  they  were  confined  to  household' good^, 
money,  and  the  like  personal  things,  and  things  in  posses- 
sion; but  Shutileworth,  Serjt.,  who  argued  against  its  passing 
by  the  grant,  admitted  it  was  a  special  chattel  capable  of 
being  granted;  and  Walmsley  and  Periam,  justices,  both 
stated  it  was  a  chattel ;  and  though  it  may  be  immaterial  to 
the  decision  of  this  case  what  particular  species  of  chattel 
this  may  be,  which  seems  there  to  have  been  the  question,' 
it  appears  to  me,  upon  other  authorities,  that  it  clearly  ia  a 
chattel  of  some  description.  The  right  to  present  upon  a 
grant  of  the  next  presentation  cannot  differ  in  nature  firom 

(a)  Owen,  155;  t  Leon.  201;  4  Leon,  lot/ 
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tfae^right  which  devoWes  upon  the  patron  in  case  of  vacancyi 
wWfe  there  has  been  no  grant,  and  in  such  case  Brooke 
oeiisiders  the  right  granted  clearly  as  a  chattel.  In  34  H.  6, 
ciQSfypL  SB,  a  grant  of  the  two  next  presentations  was  made 
i»  Jii  Ni  and  his  heirs,  and  it  was  alleged  npon  the  first 
vmcwmby  J*  N.  presented,  and  upon  the  second  his  heir,  and 
pt^^^oiU,  J.,  the  heir  had  no  title  to  present,  for  the  exe- 
colbrs  ought  to  present  in  this  case,  and  not  the  heir,  not- 
withstanding the  form  of  the  grant.  Brooke  abridges  this 
oafle,  title  Chattels,  pi.  20,  and  Estates^  pi.  51;  and  he  has 
a  similar  case^  title  Chattels,  pi.  6;  and  in  each  he  gives  as 
the  reason,  that  the  right  to  present  in  such  case  is  a  chattel* 
\S  ode  grant  the  two  next  presentations  of  a  church  to  A., 
these  are  chattels,  and  if  A,  die  the  executors  shall  have 
them,  not  the  heir,  Bro.  Chattels,  pi.  20.  A  man  grants 
the  next  presentation  to  a  church  to  A.  and  his  heirs^  or 
lease  for  years  to  him  aind  his  heirs,  the  executor  shall  have 
tlu8>  and  not  the  heir,  for  the  heir  shall  not  have  chattels^ 
Bro^  Est.  p\.  51.  A  man  grants  to  another  the  next  pre- 
sentatkm  to  a  benefice,  and  the  grant  was  to  him,  his  heirs 
and  assigns ;  and  yet  it  was  admitted  clearly  that  it  was 
but  a  chattel,  notwithstanding  this  word  heirs,  for  it  is  but 
for  a  term,  and  where  a  thing  is  but  a  chattel,  this  word  heirs 
cannot  make  it  an  inheritance.  The  same  law  of  a  lease 
for  twenty  years  to  A,  and  his  heirs,  Bro»  Chattels,  pi.  fiO. 
In  the  cases  I  have  mentioned  from  Fitz.  N.  B.  33,  P.  and 
34,  N.,  the  right  to  present,  which  accrues  to  the  patron 
upon  a  vacancy,  is  called  a  chattel,  and  so  it  must  have 
been  considered,  Co,  Litt*  388.  Indeed  how  can  an  exe- 
cutor or  administrator  have  any  right  to  it,  except  on  the 
ground  of  its  being  a  chattel  i  The  statutes  relating  to 
administrators  use  the  word  ^' goods"  only.  By  the  13 
Edw.  1,  c.  IQy  the  ordinary  shall  answer  the  debts  as  far  as 
the  goods  of  the  deceased  will  extend.  By  the  33  EdvK  S, 
St.  1,  c.  11,  the  ordinary  shall  depute  the  next  and  most 
kwfiil  firiends  of  the  deceased  to  administer  the  goods  of 
the  deceased;  and  the  21  JE/.  8,  c.  5,  speaks  of  commission 
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of  the  admbistration  of  the  goods  of  an  intestate.     Upon 
these  grounds  it  appears  to  me,  that  upon  the  vacancy  of  a 
presentative  advowson,  a  right  and  interest  independent  of 
the  advowson  accrues  to  the  patron,  and  that  this  is  a 
chattel  right  and  chattel  interest     It  remains  to  be  seen 
whether  there  be  any  thing  particular  in  this  case  to  take  it 
out  of  the  ordinary  rules  of  chattels.     And  one  ground 
insisted  upon  is»  that  this  right  accrues  to  the  prebendary 
in  right  of  his  prebend,  and  that  it  is  commensurate  with 
his  continuance  as  prebendary,  and  that  when  he  ceases  to 
be  prebendary  the  right  is  gone.     But  is  there  any  authority 
to  warrant  this  conclusion?     I  agree  that  the  right  accrues 
to  him  in  right  of  his  prebend,  because  he  is  prebendaiy; 
but  when  the  right  has  accrued  by  the  vacancy,  I  deny  that 
it  is  dependent  upon  the  prebend  or  to  cease  with  it,  but  I 
insist  that,  like  all  the  instances  I  have  put  in  the  early  part 
of  what  1  have  been  stating,  it  is  independent  of  and  un« 
connected  with  the  advowson,  and  a  distinct  independent 
chattel.    The  case  put,  Fitz»  N.  B,  34,  of  the  parson  who 
is  made  a  bishop,  is  upon  principle  in  point,  but  it  is  not 
the  only  case.     Co.  Litt*  90  a,  and  388,  in  the  case  of  a 
ward,  is  in  point  also.    The  objection  is,  thait  the  chattel 
interest  is  acquired,  not  in  his  personal  but  in  his  corporate 
character.    The  parson  in  Filz.  N.  D.  acquires  his  right, 
the  very  same  species  of  right,  in  the  same  way.     In  Co. 
LUt,  90  a,  this  case  is  put:  ''  A  tenant  holds  of  a  bishop 
by  knight's  service,  the  bishop  has  the  seigniory  in  right  of 
the  bishopric,  the  tenant  dies,  his  heir  within  age,  the  bishop 
either  before  or  after  seizure  dies,  neither  the  king  nor  suc- 
cessor shall  have  the  wardship,  but  the  executors.     For 
•albeit  the  bishop  hath  the  seigniory  en  auter  droit,  yet  the 
wardship  being  but  a  chattel,  he  hath  in  his  own  right,  and 
a  chattel  cannot  go  in  the  succession  of  a  sole  corporation 
unless  it  be  in  the  case  of  the  king/'     The  same  point  is  put 
more  shortly,  Co.  lAlL  388  a : "  If  a  bishop  hath  a  ward  fallen 
and  dieth,  the  king  shall  not  have  the  ward,  nor  the  sttcces^or, 
hilt  the  executor,  and  the  ward  shall  be  assets  in  his  hands. 
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So  it  18  of  a  beriot,  relief,  or  the  like."  Now  this,  as  it 
seems  to  me,  bears  a  strict  analogy  to  the  present  case ; 
the  bishop  there  has  a  seigniory  in  right  of  his  see ;  here, 
the  prebendary  has  an  advowson  in  right  of  his  prebend ; 
a  chattel  accrues  from  each ;  a  wardship  in  the  one  case, 
a  right  of  presentation  in  the  other.  The  wardship  goes  to 
the  bishop  in  his  own  right.  Why  shall  not  the  right  of 
presentation  in  the  other  i  The  former  goes  to  the  execu- 
tor. Why  shall  not  the  latter  f  The  only  difference  be- 
tween the  two  cases  is,  that  the  wardship  is  assets ;  the 
right  of  presentation  is  not,  though  the  damages  for  an 
obstruction  to  it  would  be.  But  is  this  difference  material  ? 
A  right  of  presentation,  though  not  assets^  goes  to  the  exe* 
ctttor  in  ordinary  cases.  The  only  recognised  exception  is 
in  the  case  of  the  king.  The  constituting  assets,  therefore, 
is  not  the  criterion.  But  in  the  very  case  of  bishoprics 
there  is  a  difference  between  the  case  of  wardships  and  the 
case  of  a  right  of  presentation ;  the  former  went  to  the 
executor,  the  latter  to  the  king.  Will  this,  therefore,  fur- 
nish a  ground  upon  which  the  defendant  in  error  can  stand 
in  thi/  case  i  Can  he  shew  that  this  is  founded  upon  the 
nature  of  the  right,  viz.  a  right  of  presentation,  and  that  it 
extends  to  all  cases  of  such  a  right ;  or  will  it  not  appear 
that  it  extends  to  all  cases  of  the  king  upon  a  tenure  in 
capite,  and  that  it  is  confined  to  the  king  and  that  peculiar 
species  of  tenure?  The  case  I  have  already  mentioned 
from  Fitzherbert,  viz.  the  case  of  the  parson  made  bishop, 
shews  that  it  is  not  founded  upon  the  nature  of  the  right, 
viz.  the  right  of  presentation ;  and  the  fact  that  it  extends 
to  cases  of  wardship,  upon  a  tenure  tn  capite  in  the  king's 
case,  shews  that  the  peculiarity  results  from  the  peculiarity 
of  tenure  and  the  rights  of  the  crown,  and  not  from  the 
nature  of  the  right.  The  general  rule  is,  that  a  chattel 
cannot  pass  by  succession  from  predecessor  to  successor. 
Co.  Litt.  9  a,  46  6,  90a.  But  by  custom  it  may ;  as  in  the 
case  of  The  Chamberlain  of  the  City  of  London,  where,  by  the 
custom  of  the  city,  a  bond  to  the  chamberlain  for  orphan- 
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age*inoii^  will  pass  to  the  successor ;  FaltDoo(f&  cai«J(tf)<; 
Byrd  V.  Wilford(b) ;  or  it  may  be  the  terms  and  coiHlitMli* 
of  a  tenure.  And  it  is  to  this  I  attribute  the  peeultari^lsD 
the  case  of  the  bishops,  upon  which  great  stress  was  laid  in 
the  argument,  rather  than  to  the  spiritual  right  in  reaped 
of  which  they  hold  their  possessions.  If,  for  instance,  a 
living  becomes  vacant,  of  which  a  bishop,  in  right  of  his 
see,  is  patron,  and  the  bishop  dies,  the  right  to  fill'Up  that 
living  passes  with  the  other  temporal  rights  of  die  see^to 
the  crown.  And  though  the  crown  restore  the  teraporaliMB 
to  the  successor,  without  filling  up  the  vacancy,  the  right>  to 
fill  it  up  remains  with  the  crown.  But  I  do  not  find  fhis 
to  be  the  case  with  respect  to  advowsons  in  the  patronage 
of  any  other  corporations  sole ;  and  I  find  that  in  the  casi 
of  the  crown  there  is  a  similar  peculiarity  in  the  caiM  ^f 
every  tenure  in  capite.  If  the  king's  tenant  in  capita  btMi 
an  advowson  as  parcel  of  his  advowson,  and  the  cfaui<cll 
become  void,  and  the  tcfnant  die  without  presenting,  the 
right  of  presentation,  if  the  heir  be  of  full  age,  will  be  m  the 
tenant*s  executors  ;  but  if  the  heir  be  within  age,  the  -rigUt 
will  be  in  the  crown.  Upon  what,  then,  does  this  right  difi 
the  crown  depend  ?  Clearly  not  upon  the  spiritual  nature 
of  the  property,  because  it  is  a  right  of  presentation;,  for  if 
the  heir  was  of  full  age  he  would  have  it  but  npon  tkd, 
that  according  to  the  terms  and  conditions  of  the  tenur^  )f 
the  land  came  to  the  crown  for  wardship  or  otherwise, 
whilst  the  church  was  void,  the  right  of  filling  up  the  chundi 
should  be,'  not  in  the  executors  of  the  tenant,  but  of  the 
crown.  And  in  the  same  way  in  the  case  of  a  bishopne, 
the  right  of  the  crown  may  be  founded  upon  this,  that  ac- 
cording to  the  terms  and  conditions  of  a  tenancy  of  the 
bishop,  (for  every  bishop  always  held  of  the  crown,)  whom- 
ever a  bishopric  became  vacant,  the  right  of  filling  up  all 
vacant  churches  within  the  patronage  of  the  see  shoold  "be, 
not  in  the  executors  of  the  bishop,  but  in  the  crown.  This, 
as  it  seems  to  me,  accounts  satisfactorily  for  the  pecttUsirity 
(a)  4  Co.  646.  (bi)  Cro.  Eiiz.  46  i. 
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Q(\)lhttf  case  of  bishopa^  puts  them  on  the  same  footing  as 
odKT  tenants  in  capdte  (Co.  LiU.  70  b),  and  makes  the  pe« 
caliaritj  of  their  case  inapplicable  to  the  present.  The 
only  remaining  argument  against  the  plaintiff  below  (I 
believe)  is  founded  upon  the  case  of  donatives.  But  when 
the  distinction  between  donatives  and  presentative  benefices 
is  considered,  and  attention  is  paid  to  the  ground  upon 
which  Repington  v.  Tamworth  School  (a)  was  decided,  the 
case  of  donatives,  as  it  seems,  will  furnish  no  argument 
which  can  bear  upon  this  case.  In  case  of  a  presentative 
benefice  there  is  a  duty  upon  the  patron  to  present.  The 
public  is  considered  as  having  an  interest  in  there  being  a 
fvompt  and  speedy  presentment.  A  neglect  is  punished 
by  lapse.  This  is,  I  apprehend,  the  foundation  of  the 
light  theiaw  creates  when  a  vacancy  occurs.  The  right  is 
tbit consequence  and  offspring  of  the  duty.  But  in  case  of  a 
(dkmative  Ibe  law  recognises  no  such  duty,  and  the  miserable 
leporl  of  the  case  we  have  in  Wilson  states,  as  the  ground  of 
the  decision,  that  in  the  case  of  a  donative  there  is  no  lapse. 
It  am  aware  that  it  was  said  arguendo  in  Coli  v.  Glover  (b), 
that  it  had  been  argued  in  Gaire  ats.  Fairchild  that  the 
oidinary  might  sequester  a  donative  if  the  patron  would 
«Qt  present;  and  that,  according  to  the  report  in  Fe/v.  6l, 
Cktwdy,  Femter,  Yelverton,  and  Williams,  (against  Popham^ 
CJ.)  held,  that  the  ordinary  might  compel  the  patron  Co 
collate  some  clerk ;  but  this  point  was  not  necessary  to  be 
decided  in  that  case,  for  the  only  points  were,  whether  the 
incumbent  could  resign  to  his  patron,  and  whether  his  re* 
sigQatiott  was  good.  I  do  not  find  this  point  mentioned  in 
the  contemporaneous  reports,  Cro.  Jac.  63,  Moore,  765, 
or  Co.  Litt»  344  a,  which  contains  the  substance  of  this 
caaei  I  have  never  heard  of  any  instance  of  a  proceeding 
in  QsiMritUal  court  to  compel  the  filling  up  of  a  donative, 
aad  the  case  of  Repington  v.  Tamworth  School  appears  to 
WB  to  have  proceeded  on  the  supposition  that  there  was 
not'pfiwer  to  compel  the  patron  of  a  donative  to  fill  the 
(a)  8  Wib.  IM).  (b)  1  Roll.  Rep.  4S3,  Hil.  14  Jac. 
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church,  and  tk»t  the  necestifj,  rfiervfore,  of  itiMig  «  ^^^ 
sonal  right  detached  from,  and   independent  of;  the*M^ 
Towson  did  not  arise.     Why  should  the  qiiestiair  of  'kpM^ 
have  been  mentioned,  except  to  shew  this  distin^ioit'  be-^' 
tween  a  common  benefice  and  a  donative,  that  in  ttie  lal!6e^' 
it  was  optional  in  the  patron  to  fill  the  church  or  fibt^  Htd' 
that  the  law,  therefore,  did  not  raise  a  chattel  out  of  tfee*^ 
inheritance,  as  in  the  case  of  a  common  benefice^  beCMse 
UBtil  the  patron  took  the  step  to  fill  the  church  it  wis  mC 
certain  he  would  ever  fill  it,  and  until  he  chose  to  eirtftdse'- 
his  ri^t  it  would  remain  in  the  inheritance  as  part  )m#' 
parcel  of  the  estate  i    Upon  these  grounds  I  am  of  opioion'- 
that  the  case  of  a  donative  is  distinguishable  fipom  tfurca^/' 
and  that  we  are  not  warranted  by  the  case  in  Wihon  to  takt 
this  out  of  the  ordinary  case  of  presentative  beneficei.  ^t  * 
point,  that  a  prebendary  is  a  spiritual  and  not  a  Ifiy  €Of^' 
poration,  I  do  not  particularly  notice,  because  it  is  deartbe' 
pk^bendary  has  no  cure  of  souls ;  bis  functions  are  iiDt  of 
necessity  spiritual ;  the  filling  up  his  church  is  not  a  ^nrituiit' 
function.    Until  the  statute  of  13  and  14  dtr.  9,e.  4,  fccf 
might  have  been  a  layman,  and  though  spiritual  persmm' 
have  an  advantage  over  laymen  in  knowing  the  meril»  mn4' 
talents  of  members  of  their  own  profession,  it  is  to  be'ple^' 
sumed  that  when  laymen  have  the  distribution  of  any  efamtll ' 
preferment  they  will  act  conscientiously  in  betowing  il  ae^^ 
cording  to  the  best  judgment  they  can  form  for  tfaemaeKe*, 
or  can  obtain  from  the  opinion  of  others.   Upon  the  whole, 
therefore,  I  am  of  opinion  that  in  the  case  of  a  presentattre 
benefice,  as  this  i3,  a  vacancy  separates  from  the  inherit^' 
anee  a  right  of  presentation ;   that  that  right  -is  «  chattel 
interest ;  that  it  vests  in  the  prebendary,  not  in  his  cor- 
porate, but  in  his  individual  capacity;  and  that  there  b 
nothing  which  will  justify  us  in  saying  that  it  sh«H  not  Uke 
the  direction  and  be  subject  to  all  the  incidents  of  an  ofdi*- 
nary  chattel.    Whilst  1  was  considering  this  case,  I  tlfougllt 
it  proper  to  endeavour  to  get  what  light  I  couM  upon  the 
position  in  Co.  Liit.  90  and  9BB,  that  the  Irf^M^p^  wattt- 
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wotikl  go  l»  Im8  executofs,  because  that  18  one  of  the  main 
groiMidf  ttpoD  which  my  opinioo  rests,  and  had  that  posi-- 
tioa  appeared  erroneous  my  opinion  might  have  been  dif- 
leiienL  In  my  search  I  met  with  two  cases,  which  I  think 
rigbt  to  mention;  one  in  40  Edw,  3,  \4,  and  the  other  in 
£  Uen^  4»  19>  In  the  first  the  bishop  of  Lincoln  brought 
a  writ  of  ward,  and  counted  that  the  infant's  ancestor  held 
of  him  .by  knight*s  service.  Belknap  pleaded  in  abatement 
thai  Ibe  ancestor  died  in  the  lifetime  of  the  preceding 
bi«bo|>«  Candisht  for  the  bishop,  said  he  might  hold  of 
us  in  our  own  right.  Belknap  thereupon  pleaded  that 
ba  beld  <tf  the  predecessor  as  in  right  of  his  church,  and 
died  in  bis  time,  and  said  that  in  such  case  the  plaintiff 
should  have  supposed  in  his  writ  that  the  ancestor  held 
of  .tbe  preceding  bishop,  and  he  prayed  judgment,  not  in 
bar,  belt  of  tbe  writ.  The  plaintiff  was  driven  to  maintain 
bif  writ»«id  then  be  pleaded  that  he  died  after  the  pre<ieding 
favbofi*  Sed  per  Thorpe^  C.  J.  he  might  have  died  whilst 
th^tpnporabties  were  in  the  king's  hands,  and  then  the 
mtfd  ^ouU  belong  to  the  king.  You  must  plead  that  be 
died  inyour  time :  which  was  done,  and  issue  was  joined 
tbeveoB*  .  Upon  this  the  reporter  makes  this  note :  '^  It 
aeams  4o  me  by  the  opinion  here  of  this  book,  tliat  if  a  ward 
£■11  m  the  time  of  a  bishop,  and  the  bishop  die,  and  thd 
kifg  present  another  bishop,  the  infant  being  within  age, 
tboL  king  AM  not  have  the  ward,  nor  the  executors  of 
tba  former  bishop,  but  the  successor.  But  that  if  it  fall 
whilat  the  temporalities  are  in  the  king's  hands,  the  king 
sball  bave  it."  This  certainly  is  the  inference  from  the  de-r 
fendaat's  pleading  the  matter  in  abatement,  and  not  in  bar ; 
for.  it  assumes  that  it  would  have  been  a  better  writ  had  it 
stated  that  tbe  tenant  died  in  the  preceding  bishop's  time* 
Brooke  notices  this  case,  Gard.  pi.  9,  and  adds,  quod  oota 
et  udetiar,  if  he  die  in  the  life  of  the  predecessor,  the  exe- 
cutor abaU  bave  it,  and  not  the  new  bishop ;  and  he  re- 
fisB  ta  2  Hem.  4,  l6,  and  11  Hea.  4,  80  (which  I  cannot 
SmLl   I  do.  Mt  fi«d  this  case  in  Fitzh.    In  2  Hen.  4,  19^ 
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the  Bishop  of  Lincoln  brought  a  ^rit  of  rayiahme^t  {fffjfff^jrd* 
and  it  was  said  to  have  been  held  for  clear  law  ^9l^}f  ^ 
bishop's  tenant  die,  his  heir  within  age,  attd  the  bislf^j^.  di^ 
without  seizing  the  ward,  the  successor  may  seize  hiciv  pxf^ 
shall  have  a  writ  of  ravishment  of  ward  against  aqj  %\k^t 
takes  him  out  of  his  possession ;  and  somp  said  the  suc- 
cessor might  have  a  writ  of  ward.     Quod  quaere.  (Aofl  it 
was  laid  down  there,  as  it  had  been  in  2  Hen.  4,  14,  that 
upon  ravishment  of  ward  it  was  not  suflkient  to,  inype||ch 
the  plaintiff's  title,  defendant  must  shew  a  title  to.  remove 
him,  for  possession  is  sufficient  except  against  title.    Fit;:h. 
Gard.  pL  73,  notices  the  position,  that  some  said,  ^  suc- 
cessor might  have  a  writ  of  ward ;''  and -makes  uo  comment 
or  query.     Bro,  notices  it  also,  Gard,  ^,  and  Ravishment 
de  Gard.  7>  and  in  the  former  case  inserts  "  Q.''  and  in  tBe 
latter  "  quod  quaere  ;*'  but  whether  the  query  b  to  notfs  his 
own  doubt,  or  the  query  in  the  Year  Book,  may  perh^s  be 
inferred  from  his  quod  nota,  &c.  to  the  case  of  40  Edw.  2^ 
but  not  otherwise.    The  latest  of  these  two  cases  is  two 
centuries  before  the  time  when  Lord  Coke  published  his 
comment  upon  Littleton;  and  from  the  decisive  manner  in 
which  he  states  the  point,  there  can  be  little  doubt,  but  that 
what  was  matter  of  doubt  in  the  time  of  Henry  4,  bad 
become  matter  of  legal  certainty  before  the  time  of  James  1. 
The  matter  would  be  likely  frequently  to  occur,  and  there;^ 
fore  was  not  likely  to  remain  unsettled  for  two  centuries. 
I  have  not  relied  on  the  prebendary's  case,  24  Edw.  3, 
26,  because  he  might  proceed  for  damages  only  and  not 
for  a  writ  to  the  bishop.     And  yet  his  right  to  damfiges 
would  be  founded  upon  this,  that  the  right  of  presentation 
was  a  chattel  and  part  of  his  personal  estate.     Upon  the 
whole  I  am  of  opinion  that  the  plaintiff  is  entitled  to  our 
judgment,  and  has  a  right  to  a  writ  to  the  bishop. 


Lord  Tenterben,  C,  J. — This  was  a  proceeding  in  a 
quare  impedit,  brought  by  the  administratrix  of  t|ie  Jate 
prebendary  of  the  prebend  or  canonry  of  South  Grantfutm, 
founded  in  the  cathedral  church  of  Salisbury,  and  to  which 
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preljend  thd  acfvowson  of  the  rectory  of  Wctbif  is  alleged 
to  belong,  claiming  to  be  permitted  to  present  a  fit  person 
to  tl^&t  Vectory,  being  void.  It  appears  by  the  pleadings 
ihat  ih^'rectory  became  void  in  the  life  of  the  late  preben- 
Ifary/the  intestate,  and  so  continued  until  his  death.  The 
question  is,  whether  the  administratrix  be  entitled  to  pre- 
sent.' The  Court  of  Common  Pleas  held  that  she  was  not 
entitlea,  knd  gave  judgment  for  the  defendants ;  upon  which 
a  wrh'of  error  has  been  brought,  and  the  case  has  been 
argued  before  us  with  great  ability  and  learning.  It  does 
not  appear  that  such  a  question  has  ever  been  presented  to 
a  court  of  law  before  the  present  occasion,  nor  what  prac- 
tice has  prevailed  in  such  cases.  Some  points  are  settled 
by  many  decisions.  If  a  person  seised  in  his  natural  capa- 
city of  an  advowsou  of  a  presentative  benefice,  either  ap- 
pendant or  in  grossj  whether  seised  in  fee  or  for  life,  dies 
dfter  the  avoidance  of  the  benefice,  the  presentation  for  that 
turn  belongs  to  the  executor,  and  not  to  the  heir  or  re- 
mainder-man. So  if  a  wife  seised  of  an  advowson  dies 
after  vacancy,  the  husband  shall  present,  though  she  die 
without  having  had  issue,  and  he  does  not  become  tenant 
of  'the  advowson  by  the  curtesy.  •  For  this  the  21  Hen.  6, 
265,  fias  been  quoted.  It  is  clear  also  that  if  the  next 
presentation  be  granted,  either  by  a  natural  or  politic  persoi^ 
before  avoidance,  this  is  considered  in  law  as  the  grant  of  a 
chattel^  and  the  turn  shall  go  to  the  executor,  and  not  to  the 
heir  of  the  grantee,  even  though  the  grant  be  made  in  wards 
to  llie  grantee  and  his  heirs.  In  this  case  the  thing  granted 
must  necessarily  be  a  chattel,  it  is  not  for  the  life  of  any  one 
or  more,  nor  does  it  convey  an  interest  in  fee  or  tail,  for 
those  ai^  perpetual  and  this  only  temporary.  In  the  case 
of  a  presentative  benefice  and  a  natural  person,  the  void 
turn  in  the  hands  of  the  owner  of  the  advowson  is  also 
called  a  chattel,  and  on  that  account  said  to  pass  to  the 
executor;  In  the  time  of  Queen  Elizabeth  a  question  arose 
whether  it  should  pass  by  a  grant  of  bona  et  catalla  utla- 
gatorutn  made  by  King  Edward  the  Fourth.     The  Court 
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of  Common  Pleas,  in  which  thi  case  aros«,  were  not^wia** 
nimous  on  the  question.  It  does  not  appear  thut  oily 
judgment  was  given.  Another  point  arose,  upon  wkkb> 
it  should  seem,  that  judgment  might  have  been  given' fa* 
the  queen,  without  deciding  this  point.  The  case  will  be 
found  in  Owen^  \55,  and  1  Zcow.  201,  and  4  Lecm.  107. 
Periamy  J.  is  reported  to  have  said  that  "  the  preietitattan 
was  a  chattel,  for  if  the  patron  dieth,  the  executor  *  ^IjaU 
present,  for  it  was  a  chattel  vested  in  the  testator;^  ^Ah- 
derson,  C.  J.  appears  to  have  thought  otherwise ;  fce  tfays, 
'^  A  man  cannot  be  said  to  have  a  chattel  but  where' 4i<e 
is  possessed  of  it,  and  here  this  interest  is  but  jus  pnesefi^ 
tandi.'*  In  the  case  of  a  donative  whereof  a  natural  peraon 
dies  seised,  a  contrary  rule  has  been  laid  down,  anfd  it  lias 
been  decided  that  the  executor  is  not  entitled.  2  Wils. 
150,  I  have  not,  however,  found  any  sufficient  reasbn  for 
a  distinction.  The  reasons  of  the  judgment  do  notapp^r 
in  the  report.  It  may  have  been  that  the  Court  tboaght 
the  rule  as  to  presentative  benefices  not  well  founded,  and 
therefore  not  to  be  extended.  A  donative,  however,  is  of 
so  peculiar  a  nature  that  it  does  not  seem  to  furnish  any 
argument  of  general  weight.  There  is  one  instance  men- 
tioned in  the  books,  which  I  must  own  I  cannot  but  con- 
sider as  an  exception  to  the  rule  even  in  the  case  of  a  pre- 
sentative benefice  and  a  natural  person.  If  the  kin^s 
tenant  by  knight  service  in  capite  died  after  vacancy,  *  bis 
heir  within  age,  the  king  presented.  It  is  said  that  this  was 
a  prerogative  right,  and  that  therefore  no  argument  can  be 
drawn  from  it.  The  king  may  certainly  take  a  chattel  by 
virtue  of  his  prerogative,  but  there  is  no  reason  for  his  doitig 
so  when  there  exists  another  person  capable  of  taking.  And 
if  the  void  turn  had  been  severed  from  the  advowsoiH,  and 
become  a  chattel,  the  prerogative  right  of  wardship;  coirid 
not  attach  upon  it,  for  that  could  only  attach  upon-wbat 
descended  to  the  ward.  If  the  heir  were  of  AiH  age, 'there 
is  no  authority  for  saying  that  the  nature  of  ^k»  tenure 
would  prevent  the  executor  frbm  presetolingaa  laithe'caBe 
of  tenure  in  socage.     If  the  void  turn  were  not  considered 
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aa.Mverod  from  the  inlieritance^  but  still  remaining  parcel 
ofitvlhe  king's  right  to  preient  would  be  clear,  and  the 
rigikli  bawng  once  vested  in  the  crown  would  remain  in  the  v. 

CMWD.  I>y  virtue  of  the  prerogative^  notwithstanding  the  l"j^lk' 
hdir  altaiQing  hisi  age;  and  this  upon  the  general  rule,  that 
2 'matter  once  vested  in  the  crown  cannot  pass  but  by 
epecial  grant  of  record.  If  the  case  of  the  tenant  in 
oapite  be  considered  as  an  exception  to  the  general  rule, 
that  case,  as  well  as  the  case  of  a  donative,  will  shew,  that 
even  wliere  a  natural  person  is  seised  of  the  advowson,  the 
right  of  the  executor  is  not  universally  acknowledged.  But 
Ibe  qMestiQu  now  before  the  Court  does  not  arise  on  the 
case  of  a  natural  person.  The  intestate  was  seised  of  the 
advowson  in  his  politic,  and  not  in  his  natural  capacity.  If 
he  had  presented,  he  would  have  presented  not  in  his  per- 
sonal right,  but  in  right  of  his  prebend.  And  the  question, 
therefore,  is,  whether  the  rule  admitted  to  prevail  generally 
in  the  case  of  natural  persons,  and  so  far  as  regards  a  pre- 
sentative  benefice,  with  one  exception  only,  if  there  be  one, 
is  to  be  extended  to  a  person  in  a  politic  capacity :  and  I 
must  say,  I  think  it  is  not.  I  have  not  found  any  reason 
satisfactory  to  my  own  mind  for  considering  the  void  turn 
as  a  chattel,  on  a  question  between  the  heir  and  executor 
of  a  natural  person.  The  turn  is  not  assets;  nothing  can 
lie  made  of  it  for  the  payment  of  debts;  and,  therefore, 
'  the  ruk  cannot  be  founded  upon  any  consideration  of  that 
kind.  I  do  not  think  the  want  of  a  satisfactory  reason  to 
be. a  sufficient  ground  for  overturning  a  rule  grounded  upon 
the  authority  of  decisions,  and  of  a  practice  long  continued. 
Bui  when,  as  at  present,  a  question  arises,  whether  such  a 
'  rule  shali  be  applied  to  a  new  case,  I  think  the  want  of 
.ench  a  reason  authorises  me  to  say  that  it  ought  not  to  be 

*  so  applied,  if  any  distinction  between  the  cases  can.be  dis^ 
'  covered*  It  is  true  that  a  successor  in  a  sole  corporation 
>  cannot)/ according  to  general  rules,  take  a  chattel  by  succes* 

•  flion;  biiit  it  is- also  trw,  that  a  sole  corporation  cannot  in 
• 'ilia  t  oharaQter<  take  4. chattel;  and.  though,  g^antcjd.  to  the 
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coTfMNrator  and^his-  successorii  it  will  ;^«$t  in  hi^i.nQt  iMtVi^.i 
politic  or  corporalei  hut  in  :hia  natiualtoapackjf.^  i4f^n4ff^) 
case<a)*    And  if  a  aokeort>oratipn'€aniii>t  tal^  ^  f3b§tM«] 
by  grant,  how  happens  it  that  the  void  turn  ^balWJbe^^^r 
a  cbatlel  vested  in  the  corporator?    Can  vacaqco^  soi  fnflt 
change  the  nature  of  the  thing  as  to  vest  that  xigbtjm.hifii^^ 
in. his  natural  capacity,  which  before  vacancyifte!bad.,if|;^i$., 
poHtic  capacity  i    The  only  authority  that  L  hajve^<^^t^.witfa/| 
in  support  of  such  a  doctrine  is  in  Fitzherbertt  N.  Jj^  d4>  Nit ; 
It  is. there  said, ''  If  a  vicarage  happen  void,,  and  ^e^Mieit^  j 
parson  presents,  he  is  made  a  bishop»  yet  he  ^all  pi^^e;^ 
to  this  vicarage,  because  it  was  a  ehattel  vested  in,rhiqi>." , 
This  proposition  is  not  supported  by  a  refenincejorany., 
decision,  and  rests  therefore  upon  the  authority  of.jEi/j^crr^. 
bert,  which  is  certainly  entitled  to  great  respect*    £ot  if  - 
the  opinion  of  that  learned  judge  was  grounded  only.upqn 
ttie  prevalent  notion  that  a  void  turn  was  a  chattel,  and  tbi^  ^ 
can  be  shewn,  inapplicable  to  the  case  of  a  politic  persojv.. 
it  will  lose  its  weight.    Standing  alone  as  it  does,  I  cannot, 
think  it.  sufficient  to  bind  the  judgment  of  the  Courts    hi. 
the  case  itself,  however,  there  is  no  necessary  change  in^, 
the  nature  of  the  right ;  the  presentment  would  ke  mada  > 
by  a  person  in  whom  the  right  had  at  one  time  veste^^ 
The  same  events  might  happen  on  the  translation  of  a, 
bishop,  but  I  have  not  found  by  whom  the  presentation 
has  been  made  under  those  circumstances*     The  present 
tion  of  the  crown  on  the  death  of  a  bishop  appears  to  me» 
for  the  reason  that  I  shall  mention  hereafter,  to  be  incoa* 
sistent  with   this   opinion  of  Fitzherhert.      And   if  thia . 
opinion  of  Fitzherbert  be  law,  a  presentation  l>y  the  pre- 
bondnry  himself  will  not  be  made  in  his  politic  but  in  his-, 
natural  capacity,  not  in  right  of  his  prebend,  but  in  his 
personal  right,  and  he  might  make  hispreeeiiifeation  in.UiQ  . 
same  -form  as  a  natural  person,  and  without  naming  hun^ . 
self  prebendary,  which  1  apprehend  to  be. contrary  to. alt » 
practice,  as  it  certainly. is  contrary  to  tlie  last  pres^ntoiont 
to-thia  very  beniiicey  of  iwhicli  a  copy  is  quoted  at  .length 
(fi)  Hob.  64. 
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by  tlve  Ldrd  Chief  Jnstiice.  It  is  clear  that  the  adtnims* 
tratriv  cahnot  present  in  right  of  the  prebend,  because  the 
prebend  is  not  vested  in  her.  If,  therdbre,  she  be  allowed 
to  pres^t^  she  must  present  in  a  right  different  from 
that  in  which  the  intestate  would  have  presented,  and  this 
will  m^t  be  conformable  to  the  general  rights  of  an  admi- 
nistrator, which  are  those  only  that  belong  to  the  person  or 
personal  property  of  the  intestate.  She  is  the  administra* 
triic  of  the  personal  rights  and  property  of  the  intestate, 
but  I  find  no  authority  for  saying  that  she  is  the  administra- 
trix of  bis  political  rights  or  property  also.  It  is  not 
necessary  in  the  present  case  to  decide  in  whom  the  right 
is.  It  is  sufficient  for  the  purpose  of  this  judgment  to  say, 
that  it  is  not  in  the  plaintiff.  My  opinion  would,  however, 
have  been  less  satisfactory  to  my  own  mind  if  I  had  not  been 
able  also  to  form  an  opinion  as  to  the  person  entitled  to 
present.  Whether,  with  that  addition,  it  will  be  satisfactory 
to  others,  it  is  not  for  me  to  say.  In  my  opinion  the  right 
is  in  the  successor.  But  if  the  nature  of  it  be  such  as  that, 
according  to  any  n^le  of  law,  it  cannot  pass  to  the  success- 
sor,  yet  it  will  not  necessarily  follow  that  it  should  pass  to 
the  executor ;  it  may  devolve  upon  the  crown  for  want  of 
title  in  any  other  person.  If  the  right  be  considered  as 
parcel  of  the  inheritance,  it  will  pass  with  the  inheritance 
to  the  successor.  The  only  ground  for  saying  that  the 
right  will  not  pass  to  the  successor  is,  that  it  has  been 
severed  from  the  inheritance  and  is  become  a  chattel.  I 
have  already  intimated  that  I  have  found  no  satisfactoiy 
reason  for  preferring  the  executor  to  the  heir  even  of  a 
natural  person.  The  case  in  Dyer,  283  a,  has  been  ofnen 
quoted  upon  this  point.  The  case  was  this: — A  patarou 
granted  the  first  and  next  presentation  and  advoivson  of  a 
church,  and  the  right  of  presenting  to  the  same  then  being 
vacant,  so  that  the  grantee  might  nominate  and  present  a 
fit' person  for  that  one  turn  only.  Neither  party  presented 
within  the  six  months,  and  the  ordinary  collated  by  lapse. 
The  church  became  void  again;     Both  parties  presented; 


865 

J8«r, 

Ren  K  ELL 

V. 

BrSHOT  OF 
LmcoLir, 


%B6 


1657. 


RsimfiLL 

V, 

Bishop  of 

LtMCOLN. 


CASES  IN  THE  KIKG  S  BBNCH, 

the  clerk  of  die  grtmtor  iraa  admitted.  Tke  gvAdlee  brought 
a  quare  impedit,  and  judgment  was  given  agaiott  him.  t-Six 
judges  appeared  to  have  held  that  the  grant  of  the  prescgnt 
aToidance  was  void,  *' (or"  says  the  reporter,  wha i^ns  ooe 
of  the  six,  '*'it  is  a  mere  personal  thing  annexed  taltiep^- 
son  of  him  who  was  patron  in  ezpeetaacy  at  the  'tiflie<pf 
the  vacancy;  and  also  a  thing  in  right,  power,  and  authority; 
and  also  a  chose  in  action,  and  in  effect>  the  fruit.and  eixe- 
cntion  of  the  advowson,  and  not  any  advowson;  And 'jet 
the  executors  shall  have  it  by  privity  of  law.''  It  is  to  be 
observed,  that  this  was  the  case  of  a  natural  per8on4  Tiie 
expression  ^*  a  mere  personal  thing"  is  suited  to  sucb  a 
case ;  the  phrase  a  mere  prebendal  thing  wonld  not  be 
less  suited  to  the  case  of  a  prebendary*  The  wofxis,  ^  a 
thing  in  right,  power,  and  authority,"  may  be  applied  tola 
prebendary,  a  prebendal  right,  power,  and  authority.  The 
words,  ''  the  fruit  and  execution  of  the  advowson,  and 
not  the  advowson,"  are  applicable  to  either  case.  Tie 
only  phrase  that  leads  to  the  exclusion  of  the  heir  or  suc- 
cessor is  the  expression,  *'  a  chose  in  action ;"  and  this  is 
altogether  unnecessary  to  the  judgment,  which  may  be  well 
supported  upon  the  other  expressions  used  by  the  reporter. 
In  the  present  times,  I  apprehend,  such  a  question  woMd 
be  decided  upon  a  more  solid  and  less  technical  and  subtle 
ground,  namely,  the  prevention  of  simony.  If  in  the  oase 
before  the  Court  it  be  held  that  the  administratrix'  is 
entitled  to  present,  it  cannot  be  denied,  that  a  right  getle- 
rally  annexed  to  a  prebend  will,  in  the  particular  instance,  be 
exercised,  not  merely  by  a  person  who  had  not  the  prebetid, 
but  by  a  person  claiming  as  if  he,  from  whom  the  title  is 
derived*  and  who  had  the  advowson  in  his  politic  capaeifty, 
had  in  fart  held  it  in  his  natural  capacity.  A  decision  to 
this  effect  will  bo  contrary  to  the  nature  of  the  right.  'A 
decision  against  the  administratrix  will  be  contrary  to  the 
general  rule  by  which  a  void  turn  is  considered  as  a  oh^ftel 
in  the  case  of  a  natural  person*  A  choice  must  be  made 
between  these  tw<>  difficulties.    In  my  opinion  the  principles 
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of'lQW  wiH'be  lessf  violated  by  hoMmg  that  the  void  tnrn  is 
t]t)t  a  chattel  in  tkis  case  of  a  corporation  sole,  and  thereby 
giving  the  presentation  to  the  successor^  >vbo  will  present 
ifi  right  of  the  prebend  to  which  the  advowson  belongs, 
than  by  holding  it  to  be  a  chattel,  and  thereby  severing  the 
presentation  for  this  turn  from  the  prebend.  If  it  be  said 
that  such  a  severance  takes  place  under  a  grant  of  the  next 
presentation,  which,  before  the  restraining  statutes,  would 
bate  'been  good  against  the  successor  of  a  prebendary  or 
bishop,  3nd  may  still  be  good  against  the  grantor  himself,  (as 
in  the  case  of  the  archbishop's  options,  which  take  effect 
under  grants  of  the  next  avoidance  made  by  the  bishops  of 
the  province),  and  that  in  these  cases  the  right  is  exercised 
by  a  person  in  whom  the  politic  character  to  which  the  right 
belonged,  is  not  vested,  I  answer,  that  in  those  cases  the 
right  of  the  grantee  is  derived  from  the  politic  character  of 
the  grantor,  who  is  capable  of  making  the  grant,  and  does, 
in  fact,  make  it  in  his  corporate  capacity.  Whereas  an 
administrator  can  derive  nothing  from  the  politic  character 
of  the  intestate,  not  being  the  representative  of  that  cha- 
racter, but  of  the  person  only.  And  although  a  right  to 
present  on  the  next  avoidance  may  be  made  a  chattel  by 
the  act  of  a  party,  it  does  not  follow  that  it  shall  becoitie 
a  chattel  by  operation  of  law.  I  am  not  aware  that  in  any 
case  the  nature  of  a  right  is  changed  by  the  mere  operation 
of  the  law  working  by  itself  without  any  act  of  the  party. 
In  the  case  of  a  natural  person  the  nature  of  the  rigla  is 
not  changed  by  giving  the  presentation  to  the  executor. 
It  is  only  a  preference  of  one  representative  to  another,  the 
heir  as  well  as  the  executor  being  a  representative  of  the 
deceosed.  I  may  be  asked,  how,  then,  does  the  executor 
become  entitled  to  rent  due  in  the  life  of  the  prebendary  ? 
I  think  there  is  a  manifest  distinction  between  a  rent  and  a 
presentation.  The  rent  is  intended  for  the  maintenance  of 
the  prebendary  ;  it  can  be  enjoyed  and  used  in  his  personal 
capacity  only,  and  not  in  hi»  politic  capacity.  It  i&  assets 
imthe  hands  of  his  executor,  and  nothing  remains  to  be 
done  to  give  or  to  accompany  the  present  right  to  receive 
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it;  whereaft  a  presenUtion  is  ifti  act  to  be  doive^  atid^MMt' 
be  ac€ompanied  by  a  right  to  do  it.    Thu«  far  1  buttt*  ' 
treated  the  question  on  principle  only,  and  as  if  thte  lAVi^^'j 
furnished  no  decision  or  authority  in  favour  of  my  Of^iilil>n;   - 
But  the  case  of  a  bishop  dying  after  avoidance,  and  before*  i 
presentation^  does,  as  I  think^  furnish  an  aatborily/    In-' 
that  event  the  king  is  entitled  to  the  presentation,  Co*  lAti:  • 
388  a.,  as  he  is  if  the  benefice  become  void  during  the 
vacancy  of  the  see.     This  is,  however,  said  to  be  b^  virtue 
of  the  prerogative  ;  and  so  in  one  sense  it  is,  but  tbettialte¥'^* 
is  open  to  observations  similar  to  those  which  I  have  already" 
made  on  the  case  of  the  tenant  in  capite.     It  seeinsagtieed'  > 
that  the  king's  right  is  by  reason  of  the  temporalities  vested 
in  him.     A  ward,  relief,  heriot,  &c.  passed  to  th«  eKeeutor, 
and  were  assets  in  his  hands.     All  of  these,  however;  wens^ 
considered  in  law  as  chattels  from  the  beginning,  and  cMut"^ 
to  the  bishop  as  chattels.     Guardian  in  chivalry  may  gt^tltv  >' 
by  deed  or  without  deed,  the  wardship  of  the  lands  dr  <Df*- 
the  heir,  or  both,  to  another.  Lit,  s.  1 16.     The  reason  for  " 
the  power  of  assigning  without  deed  given  by  Loi^  Cifke,  ' 
is,  that   the  wardship  is   an   original  chattel  durittg  'the    ' 
minority,  derived  out  of  no  freehold,  Co.  Ldtt*S5'a»     If 
the  turn  bad  become  a  chattel,  it  must  have  ceased  to  be'  M 
parcel  of  the  temporalities,  and  must  have  vested  in  the  * 
bishop  in  his  personal  or  natural  character,  and  so  have  ' 
passed  to  his  executors,  as  the  void  turn  in  the  present  ^^e 
is  alleged  to  do.     The  inference  to  my  mind,  therefore*,  is, 
that  the  void  turn  in  that  case  of  a  corparation  sole  has  tiot 
been  considered  as  a  chattel,  but  as  still  remaining  pai'e^l 
of  the  inheritance  and  of  the  temporalities,  and  being  thus 
vested  in   the  crown,  the  prerogative  right  would  att^tch 
upon  it  in  full  force,  and  it  would  remain  in  the  crown  not^ 
withstanding  restitution  of  the  temporalities  to  the  successor, 
such  restitution  not  being  accompanied  with  a  special  gratit    i 
of  the  particular  presentation.      In  Co.- Liti.  3^  a^  the'"' 
reason  given  against  ihe  right  of  the  e)Eecutor  of  the  bishopis,  • 
that  nothinf  can  be  made  of  the  presentment*    It  is  obvio^ns  * 
that  this  reason  will  apply  with  equal  force  to  the  executor 
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of  SI.  mitral  personj-SBd  k^eein»j  tbefefore,  that  this  reason 
caoApt  kave  been  i  the  foundation  of  the  rule,  nor  can  I      r^^^^^* 
think  tJiQt  'the   rule  is  founded   upon  any  other  reason,  v. 

f  />     1  •    •  1  •  BlSHQP  OF 

exoapt  that  of  the  presentation  remaining  and  passing  as  Lincoln* 
past  of  die  temporalities.  I  have  hitherto  purposely  ab- 
stained from  .offering  any  argument  from  the  presumed 
intention  of  the  founder  of  the  prebend.  We  are  not 
judioially  inforaied  of  the  foundation  of  this  particular  pre- 
h&ski'  Speaking  of  prebends  generally,  I  believe  their 
foundations'  to  be  various,  some  by  the  diocesan,  some  by 
theicrown,  and  some  by  private  persons.  But  whoever  may 
halve  been  ibe  founder,  I  conceive  the  object  of  the  founda- 
tidn  to  have  been  the  maintenance  of  the  prebendary,  and 
that  where  an  advowson  formed  part  of  the  foundation^  it 
was  at  least  thought  probable  by  the  founder  that  the  pre* 
bendary  might  become  the  incumbent,  and  so  derive  his 
maintenance  from  the  benefice,  if  it  was  not  absolultely 
intended  that  he  should  do  so.  This  opinion  or  intention 
of  .the  founder  will  be  best  carried  into  effect  by  holding 
the  void  turn  to  be  parcel  of  the  inheritance,  and  so  to  pass 
to  tlie  successor,  because  the  successor  will  be  thereby 
enabled  to  present  himself,  which  he  cannot  do  if  the  turn 
pa30es  to  the  executor  of  his  predecessor.  And  if  the  an-^ 
nexation  of  the  advowson  to  the  prebend  be  considered  as 
a  trust  intended  to  be  vested  in  the  prebendary,  and  to  be 
executed  only  by  the  prebendary,  this  intention  will  certainly  . 
be  defeated  by  allowing  an  executor  to  present*  It  is  true, 
that  before  the  statute  13  and  14  Car,  2,  a  prebendary 
migjit  have  been  a  layman,  and  incapable  of  holding  the 
beof^fice ',  but  this  was  certainly  contrary  to  general  practice, 
and  I  apprehend  also  contrary  to  the  general  policy  of  the 
law. .  And  although  this  fact  may  diminish  the  weight  of 
observations  derived  from  the  ecclesiastical  character  of  a 
prebendary^  yet  it  does  not  affect  his  corporate  character,  nor 
the.nature  of  the  supposed  trust.  My  judgment  is  grounded 
upon  that  character,  and  it  is  upon  consideration  of  the 
nature  of  tlie  rights  as  vested  in  the  politic,  and  not  in  the 
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i82r.        natural  perdoii,  ftnd  apoo  the  \fant  of  any  gofficiebti  rea^n 

RanifcLL     ^^'^  ^^^  ^^^^  ^^^^  ^^^  prevaited>  anrl  must  stitt  prevail  imieaft 

V.  altered  by  an  authority  superior  to  that  of  thitf  Court,  m  Ah 

Lincoln.      ^^'^  ^^  natural  persons,  that   I  think  that  nlle  otight  ti6i 

to  be  applied  to  the  case  of  a  corporation  sole,  add  that^h^ 

yoid  turn  must  be  considered  as  parcel  of  the  inheriuwicd 

passing  to  the  successor,  and  not  as  a  chattel  sdfiefed  from 

it  and  passing  to  the  personal  representavive  of  the  preV 

bendary.  '     * 

Judgment  reversed. 


Hansard  v.  Robinson. 

By  die  custom  ASSUMPSIT  by  indorsee  against  acceptor  of  a  bill  of 
the'lnS^e^of  e*<^^^ange  for  32/.  dated  10th  Ociober,  1823,  payable  40 
a  lost  bill  of  days  after  date,  drawn  by  Henry  Butlerworth  upon  and 
exchange  can-  ,   ,.      ,  i    •    i  t   i        r»  i 

not  recover  at  accepted  by  defendant,  and  indorsed  by  Buttertoorth  to 

law  the  plaintiff.     Plea,  non  assumpsit:  and  issue  thereon.     At  the 

amount  ^  ^  /  '^      '  ,    ^  . 

against  the        trial  before  Littledale,  J.,  at  the  Middlesex  sittings  after 

aithmieh  the     Michaelmas  term,  1826,  the  case  was  this  : — The  defendant 

loss  was  after    owing  Butterworth  32/.,  he,  on  the   10th  October,  1825, 

came  due,  and  ^rew  a  bill  on  him  for  that  sum,  payable  forty  days  after 

although  the     jatg,  which  the  defendant  accepted.     The  bill  bore  the 

acceptor  was  ... 

offered  an         proper  stamp.     Butterworth  indorsed  the  bill  in  blank,  and 

indemnity.  delivered  it  in  that  state  to  the  plaintiff.  It  became  due 
on  the  22d  of  November ,  1823,  but  was  not  presented  for 
payment  till  the  \  si  of  May,  1824.  The  defendant  then 
offered  another  bill^  but  before  that  was  given  the  plaintiff  ^s 
clerk  lost  the  original  bill.  The  plaintiff  informed  the 
defendant  of  the  loss,  and  offered  him  an  indemnity,  but 
he  refused  to  pay  unless  the  bill  was  delivered  up  to  him. 
The  learned  Judge  was  of  opinion  that  the  plaintiff  being 
unable  to  produce  the  bill  could  not  recover,  and  be  non- 
suited the  plaintiff;  but  gave  him  leave  to  move  to  enter  a 
verdict  for  32/.  A  rule  nisi  having  been  obtained  accord- 
JUgJy, 


Hamar^ 
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■ '  Campbell  and  Palteson^  i»  tbe  course  of  last  term,  shewed         iSfir . 
oain&Cb  They  cited  and  relied  upoD  Pierson  v.  Hutchinson  {a). 
Mayor  v,  Johnson  (6),  Poo/e  v.  Smith  (c),  Dangerfield  v.  v. 

IW/^(d).  J?w«»  V.  i//«(e),  a  case  mentioned  by  Lord  »<>■«««*• 
Elflon  in  £x  par/c  Greenumy  (/),  Darw  v.  Dodd(g),  and 
Champion  v.  Terry  (A);  and  they  endeavoured  to  distinguish 
the  present  case  from  Williamson  v.  Clements  (i),  Long  v, 
BaUlie^ik),  Bromi  v.  Messiter  (/),  Glover  v.  TAoitmou  (hi), 
and  JFfar/  v.  £i/ig  (n). 

Gumey  and  Chitty,  contrsi^  relied  upon  the  three  last- 
mentioned  cases. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Tenterden,  C.  J. — This  was  an  action  on  a  bill 
of  exchange,  brought  by  the  indorsee  against  the  acceptor. 
The  bill  was  not  produced  at  the  trials  but  proof  was  given 
of  the  signature  of  the  parties,  and  other  particulars  of  the 
bill^  and  that  it  was  lost  after  it  had  become  due,  and  after 
payment  had  been  required  of  the  defendant,  and  he  had 
requested  time  and  promised  payment.  It  is  not  necessary 
to  say  whether  any  special  action  could  have  been  framed 
and  maintained  upon  the  particular  facts  and  the  defend- 
ant's promise^  because  the  declaration  in  the  present  cause 
is  not  founded  upon  such  facts,  but  upon  the  bill  itself,  in 
the  usual  way.  We  would  not,  however,  be  understood  to 
give  any  encouragement  to  such  an  action,  and  we  think 
the  special  facts  cannot  properly  be  considered  as  affording 

(a)  2  Campb.  2t].  (A)  3  Brod.  &  Bingh.  995. 

(b)  3  Campb.  324.  (i)  1  Taunt.  523. 

-    (c)  1  Holt's  N.P.C.  144.  (k)  8  Campb.  2J4. 

\d)  4  Esp.  N.P.C.  159.  (/)  S  M.  &  S.  281. 

(f)  ^  Campb.  881.  {m)  1  R>an  &  M.  403. 

(/)  6  Ves.  jun.  8J2.  (n)  12  Mod.  310. 


Cg)  4  T^ant,  602. 
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18«7.  a  satiDfaclory  groutid  focrilednod  iu'this  caW^  btlt  i\it  6M^ 

^^^  ViUst  be  considered  geirerlrily/  a»'afi  aMfott  brdiight  il|^i 

o.  lost  biU,  and  introduciiig.  the  genenil  qifra^tbiiv^i%l»ftMi^t 

BoBi juoji.  j^^Ij  ^  Q^^j^„  ^Q  l^g  maintained.     U  pod  ibM  ^U^dM  tBte 

opinion  of  judges,  as  tbey.  are  to 'be  fotttHi  iW^VM  ^^il^ 
quoted  at  the  bar,  have  not  been  unidrm,  tttd*<c^Mt^to 
reconcile  to  each  other.    It  is  net  deoeosMu^ 'W'^Jhf^M 
again  to  the  cases.   Amidst  conflicting  0|riniodi,  Ofe  ^d^ii^r 
course  is  to  revert  to  the  principle  of  these 'aclto^  dfa'MHl/ 
of  exchange,  and  to  pronounce  such  a  decision  ^Mfeiylbfi^i^ 
conform  thereto.     Now  the  principle  upoil  vvhidh'alPiru^ 
actions  are  founded  is  the  custom  of  merckantsl^'  'The* 
general  rule  of  the  English  law  does  not  allow  a  svit  Vf^th6 
assignee  of  a  chose  in  action.    The  custom  of  mercfaifits; 
considered  as  part  of  the  law,  furnishes  in  iMs  <5ft9e'M' 
exception  to  the  general  rule.     What  then  is  the  cus^Oih  in 
this  respect?     It  is  that  the  holder  of  the  bill  shall  pre^ni 
the  instrument  at  its  maturity  to   the   acceptor^  deiliMd 
payment  of  its  amojunt,  and  upon  receipt  of  ihei'movAif 
deliver  up  the  bill.    The  acceptor  paying  the  bill  il^^n 
right  to  the  possession  of  the  instrument  for  his  own  slecif- 
rity,  and  as  his  voucher  and  discharge  pro  ianto  ki'  'hii^ 
account  with  the  drawer.     If,  upon  an  offer  of  payment, 
the  holder  should  refuse  to  deliver  up  the  bill,  can  it  be 
doubted  that  the  acceptor  might  retract  his  offer  or  retain 
his  money  i    And  if  this  be  the  right  of  an  acceptor  ready 
to  pay  at  the  maturity  of  the  bill,  must  not  his  right  remain 
the  same  if,  though  not  ready  at  that  time,  he  is  ready  ttftfer- 
ward«;  and  can  his  right  be  varied  if  the  payment  hld^be 
made  under  a  compulsory  process  of  law?    The  fooridatioti' 
of  his  right,  his  own  security,  his  voucher,  and  his  dischat^ 
toward  the  drawer,  remain  unchanged.     As  far  as' regards* 
his  voucher  and  discharge  toward  the  drawer,  it  will  be  the 
same  thing  whether  the  instrument  has  been  destrb^^d  -or 
mislaid.     With  respect  to  his  own  security  agamst  a  di^ftiaml''  * 
by. another  holder,  there  may  be  a  difference.  '  Bat  hottr  is-' 
he  to  be  assured  of  the  fact»  either  of  tho  loss  or'destmc-'' 
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MW  ^f  ^  hiiiii'  1$  lie  to  r€ly  wpon  ibe  aBdertion  of  the  1897. 
1^9kl^r»  .qr.  to  .defoad  an  actioo  at  the  peril  of  costs  i  And  Ji^"^^ 
if,((|i«i  j^illt«ho4ildj  afterwards  appear^  and  a  suit  be  brought  _  «. 
agawt  bia^.  by  another  holder,  a  fact  not  absolutely  impro- 
h9iM  ui'^h#  due  of  a 'lost  bill,  is  he  to  seek  for  the  wit* 
qasaes.t^o  pnove  the  loss,  and  to  prove  that  the  new  plaintiflf 
BUUt  have  obtained  it  after  it  became  due  i  Has  the  holder 
a.xjglM|,  ifj  bis  own  negligence  or  misfortune,  to  cast  this 
btif^en  HfKMi  the  acceptor,  even  as  a  punishment  for  not 
4i^^Of^  the- bill  on  the  day  it  became  due  ?  We  think 
ttio  cuitom  of  merchants  does  not  authorise  us  to  say  that 
thiaiis  the.  law.  Is  the  holder  then  without  remedy  f  Not 
^kpUf  iMu  :  He  may  tender  sufficient  indemnity  to  the 
aciit^OTyjAnd  if- it  be  refused,  be  may  enforce  payment 
tj^r^ttponin  a  Court  of  Equity.  And  this  is  agreeable  to 
t))|e  .mec^antile  law  of  other  countries.  In  the  modern  Cede 
dfi^Comm^ce  of  France,  liv.  1,  tit.  9,  art.  151,  152,  this  is 
(Ksj(jin<)tly  provided.  And  this  provision  is  not  new  in  the 
law  of.  that  country,  but  is  found  also  in  the  Ordonnance  de 
Commerce  oS  Lewis  the  Fourteenth,  tit.  5,  art.  \9-  The 
riile  for,  entering  a  verdict  for  the  plaintiff  must  therefore 
be  diaeharged* 

Rule  discharged. 


Sir  Oswald  Mosley,  Bart.  v.  John  Walker. 

CaSEI.    The  declaration  stated,  that  plaintiff,  on  1st  of  The  lord  of  an 
January^  1824,  and  long  before,  was  and  from  thenceforth  ^aAet  m*^ 
had  beam  and  still  was  lawfully  possessed  of  a  certain  by  law  have  a 
mfyrk^^bolden  in  the  town  of  Mancheeter,  in  the  county  of  "ent  persons 
iMncaUer,  on  Tuesday,  Thunday,  and  Saturday,  in  every  g^Tin^uHl? 
wee)iL  •  thiOugliout  the  year,  eioept  on  CkristmaS'day  and  own  houses, 
Nfuhyear'j^dayj  when  they  respectively  happened  on  Tuee*  h^^ of  lis 
dug/p.  Tiursdayt  or  Saturday^  for  (he  baying  and  selling,  franchise. 
ainon^iOther  things,  ofaM  maimer  of  fisb  of  such  kinds  as 
are^tt^aHy.boufi^t.andsokl  in  macketsi}  and  of  alt  Kberties, 
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lasr.  ctMtMds,  privibgtts,  toMa,  attilage^  mad  aBiyullili  ^ 
Bents  belooging  thsfeto;  «Qti  kad  dMriag-^ 
¥ad«d  proper  and  suffictent  rtaHs  itt  llni-i 
persons  wbo  neeckd  and  re^piirsd  tkt  sma  Ar  Ihiisiltiaf 
their  fish  on  Tuesdays  ThundayB,  and 
such  iiiaricel«da]^s  as  aforesaid ;  and  also  kiad^^and 
ought  to  have  the  correction  of  the>  markat:  kmi 
all  fishiMOB^rs  and  other  persons  selling  Ihieir&kdf  rfsark 
kinds  as  are  usually  sold  in  markets  on  Ttte9tkijf$^\nimMagfi^ 
tc  Satardayt,  or  on  any  of  those  days^ 
mth^stoWKif  Manchester,  ought  to  sell  Ibau 
open  public  market  there,  and  not  in. any  \ 
ahops,  or  buildings  in  the  said  town,  oue^of  thia  open 
nMiikel  there,  wad  without  the  licenae.aad- 
plainiMf;  ^nd  such  fishmongers  -and  olber  ] 
audi  fishr  ott^  those  days  in  the  same  town,  u| 
{dacndtthcre^4)ught  to  sell,  and  until  6cc.  hadsoUMvi 
upoil  the  sSalk  of  plaintiff  th^e,  or  upon  sCsilr  ^ 
by  jhis'  permission,  paying  therefore  a 
OMSiiey  for  every  stall  placed  there,  far  thal^> 
piahitfi',  or  by  his  permission,,  and  mstdensa^ofi^i 
persons  for  the  sale  of  their  fish  on  the 
said;  and  thereby  plaintiff  had  and  enjoyed,  and 
have  continued  to  have  and  enjoy  great  profilSHk:  ¥«S 
delend«3t,  intending  to  prevent  plaintiff  from  eyyiag  ikm' 
benefit  of  his  market,  on  the  1st  oiJamumff  i^Mi^aad^on 
divers  other  Tuesdays^  &c.,  being  market-dajs  in  tks  ^mtm . 
of  Manchester,  wrongfully  exposed  to  sale  and  sold'< 
large  quantities  of  his  fish,  of  such  kinds  as  are 
exposed  to  sale  and  sold  in  markets,  and  as  wean  on  JU;« 
exposed  to  sale  and  sold  in  the  market  of  plaintiff^  onfcoMA 
on  Tuesdays^  8cc«,  as  aforesaid,  and  being  of  t\mr  ^ntam  nd 
500/.,  in  certain  piivate  houses,  shops  and  bnildings  m^tkm 
same  town,  mit  of  the  open  public  maikat  daasa^  -smI^ 
upon  any  of  ^  stalls  of  (rtainttff,  or  any  ^ 
plaintiff,  or  by  his  pewaiaion,  wiAawt  iIm 
f  wsU  of  phairtiff,  and  wiitfi—t  i 
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vMy^  to  dM  iii)«try  of  pfaMtsff;  and  Co  die  iMfimoice  <rf  tte 
rowfcrt^  4CB«     Ple««  not  guilty;  and  istu*  tberaon.    At  tha 
tftial  hafcf  UuU^dCy  B.,  at  the  Lanca$kire  aumiiier  asMEes, 
Mti^^tbe  pkinCtf  produced  the  followiog  docum^rtary 
|>fc|gHw m  SMf^^rt  of  his  tkle  to  the  market: — An  t/r^Mh 
mUtfUi  mortem  in  the  reign  o(  Edw.  I,  A.  D.  12IB2,  indiog 
Ihallha  Mb  of  the  market  and  fair  of  Manchester  were 
worlh  6L  I3jw  4d,,  and  that  Robert  Gredey  was  MHsed  at 
of  die  manor  of  Manchester  with  its  ap{Nirle« 
ad  therein  of  fairs,  markets,  tollage,  stallage,  and 
afiaira  and.  markets,  in  his  demesne  as  of  fee^  as 
pari  of  die  dochy  of  Lancaster;  an  indenture,   SB  Ekz* 
A«  A*  1M79  whereby  John  Lacy,  in  consideration  of  dMO/«, 
•aid  to  NkMm  Modey,  alderman  of  London,  and  Hoberi 
ttmlmfp  hie  heir  apparent,  the  said  manor  of  Maneheeier, 
aadaHawcr  of  courts,  markets,  tolls,  &c.  in  fee;  the 
hadka^f  dba  Cowrt  Leet  from  1582  to  1687,  and  from  1734 
to'dto  limm  of  ik%  trial,  the  intervening  book  being  lost. 
Sitnaa  in  tfaaaa  books  shewed  that  inspectors  of  fish  and 
ftem  appointed  at  every  Michaelmas  sessioa. 
*  Mifldber varied,  bnt  there  were  never  less  than  twelre 
^  Qtm  femt;  and  in  18£5  there  were  twenty-one.     In 
dM  CoMt  iM»ok  for  Michaelmas,  1663,  there  were  aoMree* 
far  offering  for  sale  unwholesome  flesh,  stinking 
mud  unround  herrings.     The  plaintiff  then  pro- 
di»oed.*parol  evidence  as  follows: — ^The  plaintiff  or  his  an- 
cantoca  had  exeicised  the  right  of  supervision  of  the  mailcet 
aafar  back  as  living  memory  could  go.    They  had  received 
rontofCar  stallain  the  market,  and  the  inspectors  appointed 
at  dra  Gonrt  Leet  had  seized  unwholesome  fish  and  flesh 
oiit.fif  the  market.    The  manor  of  Manchester  is  co-ezleii- 
siaa  wdiibe. township.     Fish  was  sold  every  day  except 
Swldsy  a»d  Chmtmas^day.     It  was  expoi»ed  to  sale  in  die 
tM  ■laAatjpiact,  whkh  was  a  puUic  street,  and  in  no  other 
pkact  ^sf'  paraiwiian  ni  the  lord  at  the  market,    it  was 
ga— aiif^aMKh^orondedy  persona  fiFei|«enting  it  were  miMfa 
inaMHiisMad  hy  caffriaBas,  and  dw  ataUs  vere  i 
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knocked  down.  At  one  time  the  iisbmon^fB  applied  to 
the  plaintiff  for  more  space,  when  he  directed  bia  Ueward 
to  select  some  more  convenient  spot.  Within  the  last  few 
years  the  plaintiff  had  expended  £0,000/.  in  fa^ildjog  a  Aew 
market-house  for  flesh  and  vegetables.  The  defendantliad 
a  stall  in  the  fish-market,  which  he  might  occupy  eidolo* 
sively ;  but  in  1 825  he  hired  an  old  house  out  of  the  mai-ket*- 
place,  but  adjoining  to  it,  and  opened  a  shop  and  sold  full 
there.  The  plaintiff  told  him  he  could  not  permit  him  lo 
sell  fish  out  of  the  market,  but  the  defendant  insisted  he 
had  a  right  to  do  so.  On  the  part  of  the  defendant  it  was 
endeavoured  to  prove  that  fish  had  been  sold  by  retail  in 
shops  out  of  the  market-place;  but  it  did  not  appear ithat 
it  had  ever  been  so  sold  with  the  knowledge  of  the  lord  'ilf 
the  market,  or  that  there  was  any  fishtnonger's  shop  in 
Manchester  out  of  the  market-place.  It  was  contended  fior 
the  defendant,  that  the  mere  grant  of  the  market  could  not 
give  the  plaintiff  the  right  to  prevent  any  individual  from 
selling  fish  in  his  private  house  out  of  the  market,  and  even 
if  it  could,  that  the  plaintiff  had  not  sufficiently  proved  thkt 
he  had  that  right;  and  that  the  plaintiff  could  not  recover^ 
because  it  appeared  that  there  was  not  convenient  accem*- 
modation  for  the  public  in  the  market.  The  learned  Judge 
told  the  jury  there  were  two  questions  for  their  considers^ 
tion :  first,  whether  the  state  of  the  fish-market  afforded  the 
defendant  reasonable  grounds  for  leaving  his  stall,  and 
selling  in  his  own  house ;  upon  which  his  lordship  obaervedv 
that  the  defendant,  when  applied  to  by  the  plaintiff,  did  not 
plead  want  of  accommodation  in  the  market^  but  claimed  « 
right  to  sell  out  of  it;  and  secondly,  whether  the  plaintiH^ 
as  lord  of  the  manor  and  market,  had  or  had  not  a  right  to 
exact  stallage  for  all  fish  sold  in  Manchester,  though  aoU 
out  of  the  market-place:  and  he  directed  them  to  findtfer 
the  plaintiff  if  they  thought  that  he  had  eatabljshed  that 
right,  and  that  the  state  of  the  market  did  iM  justify -the 
defendant  in  leaving  it.    The  jury  found  for  the  plj^intiff. 
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A  tttle-nisi  for  a  new  trial  having  in  last  Mkhaetfmn  term        tmr. 
been  obtained  on  both  points, 

'  Scarlett,  A,G.,  Starkie,  and  Parke^  now  shewed  cause. 
¥itsU  there  was  sufficient  evidence  to  establish  the  p1aintiiF*a 
eicclusive  right  to  compel  all  fishmongers  to  sell  in  the 
fnarket*place,  and  not  in  any  private  house ;  and  that  ques- 
tion was  folly  and  correctly  left  to  the  jury*  The  privilege 
of  holding  a  market  is  in  its  nature  exclusive.  It  is  bene- 
ficial to  the  public  as  well  as  to  the  lord  of  the  market;  to 
the  public,  by  means  of  the  supervision  exercised  by  the 
kird  of  the  market  over  the  articles  brought  there  for  sale; 
tot  the  knrd|  by  means  of  the  tolls,  stallages,  &c. :  but  nei- 
ther the  public  nor  the  lord  could  receive  the  full  benefit 
of  the 'market,  unless  the  right  were  exclusive.  Where  the 
fraocbise  of  a  market  exists,  no  individual  can  sell  in  a 
private  shop,  so  as  to  infringe  on  the  rights  of  the  owner  of 
Ibe  market.  The  king  cannot  grant  that  a  shop  shall  be 
oflorket  overt;  Clifton  v.  Chancellor  {a) 'y  Com.  Dig.  Market, 
(E);  «  Be/.  Abr.  1«3, 1. 30;  Wood's  Inst.  208;  The  Prior 
of  Dunstable's  case  (b).  But  the  question  has  been  decided 
in  favour  of  the  plaintiff,  with  reference  to  this  very  market, 
in  Modey  v.  Chadwick  and  others,  T.  1782.  That  was  aa 
action  brought  by  an  ancestor  of  the  present  plaintiff  against 
CAadwiek  and  others,  for  defrauding  the  plaintiff  of  the 
profits  of  his  market  by  erecting  another  market  near  to  the 
plaintiff's,  for  selling  flesh-meat  for  hire  and  reward,  with- 
out the  license  of  the  plaintiff.  Upon  special  verdict  it 
was  f(Hmd  that  the  plaintiff*  was  seised  of  the  franchise  of 
the  market,  and  that  the  defendants  erected  stalls  very  near 
to  his  market,  and  took  money  in  the  nature  of  rent  for 
those  stalls,  and  that  the  profits  of  the  plaintiff's  market 
were  thereby  diminished :  and  the  Court,  after  argument, 
gave  judgment  for  the  plaintiff.  Secondly,  even  if  there 
was  not  eufficient  accommodation  for  the  pabUe  in  the 

Hi. 
(a)  Moor,  C24.  cat€  of  the  City  of  London^  8  Co. 

(6)  11  H.  6,  19  <i,  cited  in  Tht      Rep.  127.  t 
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market,  that  is  no  answer  to  this'actioti,  bei^anse  the  <idfinii* 
ant  had  a  stall  in  the  market-place,  and  might  haVe  occupied 
it,  at  the  very  time  when  he  was  selling  fish  hi  bisr'  dtkyp% 
Prince  v.  Lewis  (a),  therefore,  does  not  apply,  because  th*** 
the  defendant  generally  could  not  find  room  in  the  mtn-1^, 
and  he  was  not  told  that  there  was  room  for  him' in  t^ 
market  on  the  particular  occasion  out  of  'whtch  the  iti^id^ 
arose.  "    '"    "" 


ill  f-r 


Gtirney,  Palteson  and  Wightman,  contri.  The  qo^itMn 
whether  a  person,  with  a  reasonable  regard  to  h!^  ov^ 
safety,  could  place  himself  in  the  market,  and  Sell  ^ood^ 
there,  was  not  left  to  the  jury.  It  was  proved  tfalrt-tbe 
market  was  very  much  crowded,  and  that  the  stsrlld^^  were 
sometimes  knocked  down  by  the  carriages.  The  marbi^t- 
place  was  not  only  inconvenient,  but  dangerbu^.  'TBte 
defendant  being  lord  of  the  manor,  which  is  co-exfeMite 
with  the  township,  may  hold  the  market  in  any  place  trilhin 
the  township.  As  to  the  lord's  right  to  prevent  a  man  frAtn 
selling  in  his  own  private  house,  it  seems  doubtful" whcithiir 
such  a  right  can  exist  in  point  of  law.  In  The  Ptibr^'6f 
Dumtable^s  case  (6),  another  market  was  set  up ;  which  dis- 
tinguishes that  case  from  the  present.  That  c^se  only 
establishes  that  where  there  is  a  grant  of  a  market  irt  otie 
part  of  a  town,  the  inhabitants  of  another  part  cannot  er<Jct 
a  new  market  for  the  sale  of  their  goods,  for  that  wouM'be 
to  the  injury  of  the  lord  of  the  market.  In  most  of  the 
cases  the  lord  was  deprived  of  his  toll.  It  appears  to^have 
been  so  in  The  Dorking  Market  case,  from  the  observations 
made  upon  it  by  Lord  Ellenborough  in  The  BaiHjffi  bf 
Tewkesbury  x,  Diston(c).  [Lord  Tenterden,  C,  J.  Ldrd 
Ellenborough  must  have  meant  stallage  ;  it  was  not  neces- 
sary for  him  to  distinguish  loll  from  stallage.]  Toll  isilDt 
incident  to  a  market,  but  the  subject  of  specific  gtt^nt; 
stallage  is  derived  from  the  right  to  the  soil,  «hd  80^  4s 

(fl)  8  D.&  R.  lai ;  5  B.  &  C.  363.        (f)  6  East,  438. 
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piqkng^.  lu  ConL  Dig.  Market,  (F),  2,  it  is  said,  "  The 
owner  of  a  house  next  to  a  fair  or  market  cannot  open  his 
shop  for  selling  in  a  market,  without  payment  of  stallage ; 
£91:  if  he  takes  the  benefit  of  the  market,  he  ought  to  pay 
tha  diftiea  there.*'  This  is  said  to  have  been  so  ruled  in 
The  Newifigtou  Fair  case,  contrary  to  the  opinion  of  Dod- 
deridge,  J.  In  Vin.  Abr.  Market,  it  is  said,  **  If  a  person 
has  a  shop  near  a  fair  or  market,  he  may  sell  there  on  pay- 
ment of  stallage,  but  not  otherwise/'  In  The  Dorking 
Market  case,  referred  to  in  The  Bailiffs  of  Tewkesbury  v. 
BricknelUa),  it  appeared  that  a  man  had  fitted  up  a  room 
\fk  a  public  bouse,  and  pitched  and  sold  corn  there,  his  own, 
and  that  of  others.  That  was  setting  up  another  market. 
Tha  grant  of  a  market  by  no  means  gives  the  right  to  pre- 
yeot  others  from  selling  in  their  own  private  houses  in  or 
near  the  market ;  and  although  a  private  person  may  have 
a  right  to  sell  in  his  own  house  a  commodity  usually  sold 
in  the  market,  he  cannot,  therefore,  set  up  another  market. 
Jit  is  a  great  advantage  to  a  grantee  to  have  a  right  of  market 
ia  a  place  where  another  cannot  interfere  with  him.  The 
plaintiff  complains  that  the  defendant  sold  goods  in  his 
own  house,  not  that  he  set  up  another  market.  In  The 
Prior  of  Dunstable* s  case  (Jb),  the  defendant  was  charged 
with  procuring  other  persons  to  sell  in  his  own  house ;  that 
was  setting  up  another  market,  and  that  case  resembled  tho 
case  of  the  Dorking  Market  in  that  respect. 
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Liord  Tentebden,  C.  J. — I  am  of  opinion  that  this 
rule  ought  to  be  discharged.  We  are  not  called  upon,  on 
the  present  occasion,  to  lay  down  as  a  general  rule  and 
principle  of  law,  that  the  grant  of  a  market  for  the  sale  of 
certain  things  necessarily  carries  with  it  an  exclusion  of  the 
right  of  sale  of  similar  commodities  in  a  private  house, 
whether  the  market  is  convenient  or  not ;  because,  admit- 
ting  it  to  have  been  a  question  of  fact  whether  the  lord  of  the 
market  had  that  exclusive  right  on  the  present  occasion,  the 
(a)  3  Taunt.  133.  .     {b)  11  Hen.  6,  19  a. 


a7e 


is^ir. 
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Walker. 


C:4SES  IN  TH£  KINGS  BENCH, 

evideiice  afoundantlj  shews  that 'Sir  Oswald  MiWf^had.tiist 
right :  and  the  verdict  of  the  jiiiy«  given  upon  thaicvideno^p. 
decided  the  question  of  fect»  which  was  distinctly  left  td 
them.  Indeedi  it  is  a  most  extraordinarj  circuinslance^ 
that  in  so  populous  a  town  as  Manchester,  the  defendant 
should  not  have  been  able  to  prove  half  a  doaea  insladces 
of  shops  having  been  continually  open  for  the  sale  of  fislu 
The  want  of  such  a  convenience  in  such  a  place  as  Man* 
Chester  appears  to  me  abundantly  to  shew  tbat  the  eAdlu- 
sive  right  of  the  lord  must  have  been  known  and  recognised, 
j^nother  point  made  was  as  to  the  insufficiency  and  incoa'>> 
venience  of  the  market  itself^  in  the  place  wlwre  it  is 
bolden*  As  to  the  insufficiency^  the  defendant  h^  no 
ground  of  complaint^  for  he  had  a  stall  which  be  might  bcrid 
used  at  the  time  when  he  sold  fish  at  his  private  ho^se*  Am 
to  the  inconvenience,  it  appears  that  the  market  is  holdei»'in 
^t  place  where  in  ancient  time  it  had  been  bolden ;  notin 
9  place  convenient  for  a  market  certainly^  but  in  the '  puUie 
street,  where  most  ancient  markets  were  held.  In  modern 
times  many  market  places  or  houses  have  been  built  ad* 
joining  to«  or  a  little  way  removed  from,  the  street ;  but 
formerly  all  markets  were  holden  in  the  public  streets. 
And  if  the  ancient  market  has  been  held  in  the  public  street^ 
can  we  say  tbat  because  population  and  commerce  have 
increased,  and  that  a  greater  number  of  carriages  pass 
through  the  street  in  modern  times  than  passed  in  ancient 
times^  the  lord,  therefore,  is  to  lose  his  franchise  f  If,  in- 
deed, it  could  have  been  proved  that  any  complaint  or  re- 
monstrance had  been  made  to  the  lord  on  the  subject,  as 
he  has  the  power  to  hold  the  market  in  any  part  of  Man- 
chester, he  being  lord  of  the  manor  and  owner  of  the  soil ; 
and  that  after  complaint  and  remonstrance  on  the  part  of 
persons  frequenting  the  market,  he  had  persisted  to  hold 
the  market  in  this  place,  when  he  might  have  holden  it  else- 
where, there  might  have  been  some  foundation  for  the  ar- 
gument addressed  to  us  on  the  part  qf  the  defendant;  but 
in  the  absence  of  auy  such  proof,  I  think  the  Court  ought 
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tDiiiuliiiiltni  tHis  micieiit  rights  for,  as  a  g^sneral  role,  I  tkiok 
diBt  all  aacient  rights  and  ancient  establisbtneuts  ought  to 
be  upheld  by  us  as  far  as  hy  law  they  may.  For  these 
reasons  1  am  of  opinion  that  the  rule  must  be  discharged. 


Moa^sx 
Walkeiu 


The  other  Judges  concurred. 


Rule  discharged. 


On  moving  for  the  rule»  Brougham  intimated  that  he 
sfaottid  also  move  in  arrest  of  judgment,  on  the  ground  that 
by  an  old  statute,  (27  Hen.  6,  c.  5.)  the  holding  ofamarkel 
on  certain  feast  days,  {Ascension  day  and  Good  Friday)  was 
prohibited ;  and  that  all  the  counts  in  this  declaration  aU 
leged  the  market  to  be  held  on  certain  specified  days  in  the 
week,  without  any  exception  as  to  those  feasts.  But  Pai'^ 
tesan  now  admitted  that  the  case  of  Comynsv.  Boyer,  Cro. 
£lia«  485,  was  an  authority  to  shew  that  where  the  law 
raises  the  exception^  it  need  not  be  stated  in  pleading. 


BsiGGS  t;.  Wilkinson  and  three  others. 

Assumpsit,  for  goods  sold  and  delivered.     The  de-  The  managing 

fendant  Wilkinson  pleaded  non  assumpsit,  whereupon  issue  ^rt^J^^gg  ^^ 

was  joined ;    the  other  defendants  suffered  judgment  by  share,  and  the 

default.     At  the  trial  before  Hullock,  B.  at  the  Carlisle  jjyjy  indorsed 

Summer  assizes,  1826,  the  case  was  this  : — Down  to  No-  o"  thecerti- 

,  1        ...      1  /  f*/.fi  •  V         1    Tr   "cale  of  regis- 

reniber,  1 823,  the  defendants,  (except  it  i/A:iwsow,)  and  i/.  try.    He  ctm- 

and  J.  Bowman,  were  overseers  of  the  brig  Bolton  of  Mary-  '*""®^  ^®.  "I*" 

°  -^  .  nage  as  before, 

port.    //•  Bowman  resided  at  that  place,  and  acted  as  ship^s  and  the  mort- 
husband.     In  that  month,  the  brig  being  then  at  sea,  the  ^egj^wes- 
Bowmatis,  by  bill  of  sale  reciting  the  certificate  of  registry,  sion  of,  or  in- 
in  consideration  of  280/.  previously  advanced  to  them  by  the  ship:— 
Wilkinson,  assisrned  their  share  in  the  Bolton  to  him  and  "^^  ""P"^" 
his  executors;  8cc.  for  ever,  m  trust,  at  any  time  after  the  liable  for  goods 
I3th  January  then  next,  with  or  without  their  concurrence^  shfp  bv  o^iScr 

of  the  mortgagor. 


872  CASES  IN  THE  KIKQ's  B^NOH^ 

18^7.        to  sell  the  share  for  the  beat  price  that  could  b^  4HHamfi4j( 
T^*^'^^      aod  with  the  purchaae-nioney  first  to  pay  the  expcii«e«,  «^f» 
v.  the  sale  and  of  eifecting  io&urailcea^  with  all  .9ucb  ^tb9f  | 

WiLKiHsow.   gyjjjg  j^  fVilkinsoN,  bis  executors,  &c.,  shQuld  tbereaflcs.p«j^. 
or  become  liable  to  as  registered  owner  of  the  ¥^^i  curt 
for  or  on  account  of  the  vessel ;  then  to  retain Jtli0.S89/*iaiidi 
interest;  and  then  to  pay  the  surplus,  if  {^ny^.totheAitcH) 
nuiHs,  or  their  order.     The  bill  of  sale  was  deposilertt  mrilhi 
the  proper  officer  at  Maryport  on  the  li^th  D0c€n^kr^\\^SSiSif 
The  Bolton  returned  from  sea  on  the  2dd  Jtt^iulry^  !il8M>' 
and  on  the  27th  the  transfer  was  indorsed  on  her  certiftcite-* 
of  registry.    H.  Bowman  acted  as  ship's  husband  after  tbb^ 
transfer  as  before,  and  in   1 825  ordered  the  goods  for  the 
price  of  which  the  action  was  brought,  and  which  were 
furnished  for  the  use  of  the  Bolton  by  the  plalnliff,  v/tio  iid 
not  know  that  Wilkinson  was  interested  in  her,  nor*^fial^ 
Wilkinson  at  that  time  taken  possession  of  or  iiiterifercq^ 
witli  the  vessel.     In  April,  1826,  Wilkinson,  in  considera- 
tion of  656/.,  executed  a  bill  of  sale  of  his  share  in  t^e^ 
Bolton  to  one  Tyson.     The  learned  judge  thought  there 
was  no  proof  that  the  goods  were  furnished  upon  the  crecfii' 
of  Wilkinson,  and  as  the  plaintifTs  counsel  did  not  desire 
that  point  to  be  left  to  the  jury,  he  directed  a  nonsuit,  but 
gave  the  plaintiff  leave  to  move  to  enter  a  verdict  for  the 
price  of  the  goods,  if  the  Court  should  be  of  opinion  that 
Wilkinson  was  liable  in  the  action.     A  rule  nisi  having  in 
last  Michaelmas  been  obtained  accordingly, 

Scarlett,  A.  G.,  and  Parke,  now  shewed  cause.  The 
goods  were  clearly  supplied  on  the  credit  of  f/.  Bowman^ 
and  not. on  the  credit  of  Wilkinson;  therefore  Wilkinson, 
being  a  mortgagee  of  the  ship  not  in  possession,  and  having 
no  credit  given  to  him,  is  not  liable  for  goods  supplied  for 
her  use:  Annett  v.  Carstairsia),  Jennings  v.  Griffilh${b).' 
In  the  former,  the  action  was  brought  by  the  master  of  a 
ship  against  a  mortgagee,  not  in  possession,  for  wages,  and 

(a)  a  Campb.  3M.  (6)  ]  Ry.  fc^  M.  49. 


BfttCGS 
V. 
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iMrd  Wknbbrtfygh  stoid,  "  Title  has  notliing  to  do  with        is^r. 

these 't^asds;   we  ttiast  look  to  the  contract  between  the 

p^enrties  ;*'   and  the  plaintift'  was  nonsuited.     In  the  latter, 

the  actbn  wa«  brought  against  the  legal  owner  of  a  ship    WtLKrRsoN. 

for  i^epan*s,  and  Abbott,  C.J.  told  the  jury  that  the  question 

fbr  Iherf  consideration  was,  **  Were  or  M'ere  not  the  repairs 

donexipdn  the  credit  of  the  defendant ;"  upon  which  the 

platntiflf'^  counsel  elected  to  be  nonsuited.      These  are 

modern  decisions,  but  they  lay  down  no  new  principle; 

tbcijr  merely  follow  the  rule  given  in  earlier  cases :  Jackson 

yyVe^mn{a),  Chinnery  v.  Blackbume{b),  M*Iver  v.  Hum- 

Alderson  and  Patteson,  control,  Wilkinson  was.  not  a 
niere  mortgagee.  He  had  power  to  sell  the  shipj,  and  to 
repay  himself  his  first  advance,  and  all  sums  which  he  might 
p^;^  as  registered  owner.  The  4  Geo.  4,  c.  41,  s.  43,  pror 
vides,  "that  where  a  transfer  is  made  by  way  of  mortgagj^^ 
or  for  the  purpose  of  effecting  a  sale  for  the  payment  p( 
debtSi  that  shall  be  expressed  in  the  indorsement  on  l^he. 
certificate  of  registry,  and  then  the  person  to  whom  such 
transfer  is  made  shall  not  by  reason  thereof  be  deemed  aq 
Qwner^"  That  was  not  done  in  this  case,  therefore  Wilkin-, 
son  became  owner^  and  incurred  all  the  liabilities  of  aa 
owner.  Before  the  transfer  H.  Bowman  was  agent  for  the 
other  owners ;  after  the  transfer  he  became  agent  for  Wil* 
kinson,  as  well  as  the  other  owners:  therefore  the  real, 
question  in  the  cause  was,  whether  credit  was  not  given  to 
//.  Bowman  as  the  agent  of  Wilkinson  and  the  other  owners; 
and  if  the  jury  had  found  that  there  was,  Wilkinson  could 
clearly  have  been  liable.  Jackson  v.  Vernonia)  is  nauql^ 
shaken  by  the  observations  of  Lord  Kenyon  in  Westerdell 
V.  Dale(d),  and  of  Abbott,  C.  J.  in  Dowson  v.  Lt(fke{js)\ 
and  Eaton  s.  Jaques(J'),  upon  the  authority  of  which  it 
was  decided,  was  overruled  by  Williams  v.  Bosanguet{g)* 

.(^)  I H.  Bl.  lU.  {€)  D,  &  R.  N,  P.  C,  Sa. 

C6)  1  H.  Bl.  117,  n.  (/)  1  Dougl.  455. 

(c)  16  £as4  109.  (g)  1  Btod.  &  Bitig.  ^39, 
((f)  7  T.  R.  306. 
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Lord  Tentbbden,  C.  J. — It  seems  to  me  that  the  only 
question  in  this  case  is,  whether  the  goodaf  'wefd  supplied 
for  the  ship  under  the  authority  of  Wilkimon,  express,. m 
implied.  Express  authority  there  was  clearly  none.  Do 
the  facts  of  the  case  raise  an  implied  authority  ?  I  think 
not.  The  goods  were  ordered  by  H.  Bowman,  who  had^ 
been  an  owner,  but  had  transferred  his  legal  interest  to 
Wilkinson.  That,  however,  was  partly  for  his  own  beqefit; 
it  was  not  entirely  for  the  benefit  of  Wilkinson,  Although 
H.  Bowman  had  no  longer  a  legal  interest  in  the  ship,  he 
a^till  continued  interested  beyond  the  sum  secured  by  the 
bill  of  sale,  and  upon  repayment  of  all  that  was  due  be 
might  have  had  his  share  reconveyed  to  him.  In  the  mean 
time  he  continued  to  manage  the  ship  as  before,  and  gave 
the  order  for  the  goods  as  if  no  such  bill  of  sale  had  been 
executed.  During  this  period  Wilkinson  never  interfered' 
in  the  concerns  of  the  ship,  and  it  is  impossible  for  us  ta 
say  that  he  gave  H,  Bowman  authority  to  order  the  goods.' 
There  are,  undoubtedly,  conflicting  dicta  and  decisions' 
upon  this  subject.  They  have  arisen  since  the  passing  of' 
the  Registry  Acts,  which  appear  to  have  influenced  the 
judgment  of  the  Courts ;  though  f,  for  one,  do  not  under- 
stand how  those  statutes  affect  the  question.  They  enable 
a  person  to  ascertain  who  are  the  legal  owners  of  a  vessel, 
but  that  might  have  been  ascertained  aliunde;  and  if  a 
legal  owner  would  not  be  liable  at  common  law  to  such  a 
demand  as  the  present  merely  by  reason  of  his  ownershipi, 
I  cannot  think  that  he  is  so  by  reason  of  any  thing  in  the ' 
Registry  Acts.  I  am,  therefore,  of  opinion  that  the  nonsuit 
in  this  case  was  right,  and  that  the  rule  for  entering  a  ver- 
dict for  the  plaintiff  ought  to  be  discharged. 

The  other  Judges  concurring, 


Rule  discharged.' 
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The  Duke  of  Devonshire  v.  Lodge. 

Trespass  for  breaking  and  entering  the  free-chase  and  Grouse  are  njxt 
.  .    . «.         ,   ,....  ,       ..  birds  of  war- 

free-warren  of  the  plaiutm,  and  killing  and  taking  away  ren. 

grouse.     Plea,  not  guilty;  and  issue  thereon.     At  the  trial 

before  Park,  J.  at  the  Yorkshire  summer  assizes  18^26,  the 

trespass  was  proved,  but  it  was  contended  that  grouse  were 

not  birds  of  warren,  and  that,  therefore,  the  action  could 

not  be  maintained.      The  learned  judge  reserved  the  point, 

and  the  plaintiff  had  a  verdict.     In  Michaelmas  term  last 

a  rule  nisi  for  entering  a  nonsuit  having  been  obtained, 

Scarlett,  A,  G.,  Tindal,  S.  G.,  and  Brougham,  on  a 
former  day  in  this  term,  shewed  cause.  The  authorities 
relied  on  as  shewing  that  grouse  are  not  birds  of  warren  are 
ManwoocTs  Forest  Laws  and  Barrington's  case,  (a).  Man- 
wood  says  (6)  that  the  beasts  and  fowls  of  warren  are  "  hare, 
coney,  pheasant  and  partridge  ;*'  and  the  same  list  is  given 
in  BarringtorCs  case*  But  both  these  books  refer  to  a  pas- 
sage in  the  first  Institute,  where  it  is  said  (c ),  "  The  beasts 
of  parque  or  chase  properly  extend  to  the  buck«  the  doe, 
the  fox,  the  marten,  the  roe ;  but  in  a  common  and  legal 
sense  to  all  the  beasts  of  the  forest.  There  be  both  beasts 
and  fowls  of  the  warren.  Beasts,  as  hares, conies  and  roes; 
fowls  of  two  sorts,  viz.  terrestres  and  aquatiles ;  terrestres 
of  two  sorts,  silvestres  and  campestres;  campestres,  as 
partridge,  quaile,  raile,  ^c;  silvestres,  as  pheasant,  wood- 
cock, ^c."  Lord  Coke,  it  is  observable,  there  distinguishes 
between  such  animals  as  are  beasts  and  birds  of  warren  in 
the  proper  sense,  and  such  as  are  so  in  a  common  and  legal 
sense;  and  the  birds  which  he  enumerates  are  clearly  men- 
tioned as  examples,  for  the  use  of  the  "  as"  and  the  '^  &c." 
shews  that  he  considered  there  were  other  birds  of  warren 
besides  those  enumerated.  Manwood  and  Barrtngton*s  case, 
though  they  refer  to  that  passage,  are  not  conformable  to  it, 

(a)  8  Co.  Rep.  275.        (b)  362,  4th  ed.  (c)  1  Inst.  233. 


V, 

Lodge. 
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1827.        for  tliey  omit  the  qtiaile  atid  the  mile,  yAichljOTA€okt  <i 
^^^^^*^      lions.     Ill  Tery  early  times  grouse  are  not  meatttoiied;  prd- 

DfivoMSHiRE  bably  because  they  were  not  known,  for  they  could  not  be 
taken  by  either  of  the  modes  of  sporting  then  in  use, 
namely,  netting  and  hawking.  But  the  statute  1  Jac.  I,  c. 
27,  which  was  passed  about  the  time  when  Manwobd\h-x>Xe, 
mentions  grouse,  and  treats  them  as  game  of  the  same 
nature  as  pheasant  and  partridge;  for  after  reciting  that 
there  were  good  laws  inflicting  penalties  on  those  who 
should  spoil  or  destroy  the  game  of  pheasant,  partrid^^, 
hearn,  mallard,  and  such  like,  it  imposes,  in  s.  2,  a  peikJtty 
upon  those  who  shall  kill  or  destroy  any  pheasant,  partridge, 
&c.,  grouse,  heath  cock,  moor-game,  8cc. 

J.  Williams,  Alderson,  and  Parke,  contrsk.  Mmnoooctn 
enumeration  seems  most  likely  to  be  correct  Thef  otg^H 
of  the  reservation  of  warren  was  to  provide  hawking  fof  ttie 
king;  and  the  birds  of  warren  were  those  usuaHy  taken  by 
means  of  hawks,  which,  it  is  admitted,  grouse  could  ndt  be. 
ITie  forest  laws  being  of  Norman  origin  would  naturally 
be  silent  as  to  grouse,  which  were  not  known  out  of  Ore&t 
Britain,  Manwood,  in  his  first  edition,  c.  1,  s.  S,  says,*' A 
forest  is  not  a  privileged  place  generally  for  all  manner  of 
wild  beasts,  nor  for  all  manner  of  fowls,  but  only  for  those 
that  are  of  forest,  chase  and  warren ;"  and  he  afterwards,  in 
c.  4,  s.  3,  adds,  "  the  beasts  and  fowls  of  warren  are  these, 
the  hare,  coney,  pheasant,  and  partridge,  and  none  otiier  are 
accounted  beasts  or  fowls  of  warren:"  and  he  cites  the 
Register  of  Writs,  93;  the  Book  of  Entries,  c)6;  and  Fitzh. 
N.B.,S7.  Manwood  wrote  before  Lord  Coke,  and  there- 
fore could  not,  in  his  first  edition,  refer  to  the  first  Institute; 
and  though  there  is  such  a  reference  in  subsequent  editions 
published  after  his  death,  that  proves  nothing  against  his 
accuracy  or  consistency.  The  statute  of  James  shews  that 
grouse  were  then  well  known  and  treated  as  game,  there* 
fore  if  they  had  been  considered  birds  of  warren,  they 
would  doubtless  have  been  mentioned  by  Manwood.   Grouse 
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oamot  cottie  even  witbin  Lord  Coke's  deacription  in  the  first        1827. 
hukitute^  for  tliej  are  neither  campestres  nor  silvestres.  Ouke  of 


Devon  su  IRE 
Cur.  adv.  vulU  Lodci;. 


Judgment  was  now  delivered  by 

.  JLoxd  Tenteeden,  C.  J.,  who,  after  recapitulating  the 
facts  of  the  case,  thus  proceeded: — The  franchise  of  free- 
warrep  is  of  great  antiquity,  and  very  singular  in  its  nature; 
jfgc  it  gives  a  property  in  wild  animals  on  the  land  of  an- 
Qtb^rj  ^ud  to  the  exclusion  of  the  owner  of  the  land.  Such 
a  right  ought  not  to  be  extended  by  argument  and  inference 
to  animals  not  clearly  proved  to  have  been  antiently  within 
it^  Now  there  is  no  book  in  the  law  in  which  gro^ise  are 
,lQe^ltioacd  as  birds  of  warren.  Manwood  confines  his 
^cjciptioo  to  two  species,  pheasants  and  partridges,  and 
))^^i|nds.^.  doctrine  upon  old  writs  and  entries,  and  in 
tbem  birds  and  beasts  of  warren  are  not  mentioned  generally, 
but  ^re,  specially  designated.  Perhaps  it  may  not  be  easy 
^.  this  distance  of  time  to  say  why  one  species  should  be 
Jbird  of  warren  and  another  not.  One  reason  why  grouse 
•W€;re  not  so  considered  may  have  been,  that  they  were  not 
birds  that  coulc)  be  taken  by  any  of  the  ordinary  modes  of 
sport  in  use  at  the  time  when  the  franchise  had  its  origin. 
Another  may  be»  that  grouse  were  not  generally  known, 
being  found  in  particular  parts  of  the  kingdom  only.  How- 
ei^r  that  may  be,  not  finding  grouse  any  where  mentioned  ^s 
birds  of  warren,  and,  for  the  reasons  given,  not  thinking  it 
right  to  extend  the  franchise,  we  are  of  opinion  that  a  non- 
suit niust  be  entered. 

Rule  absolute  (a),   , 

(a)  Tbere  were  other  points  dis-  to  confine  the  report  to  the  single 
cussed  upon  the  argument  of  the  point  on  which  the  judgment  of 
<^ase/bat  it  'was' thought  desirable      the  Court  proceeded. 
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vi^v-^^  Rogers  V.Jones. 

A  person  de-  CaSE  against  the  marshal  of  K.  B.  for  an  escape.  The 
puted  to  Uke     ,,.  ,,  ^^^  «  ,  ^ 

affidavils  only,  declaration  stated  that  one  if.  o.,  on  oLc.,  at  the  town  alia 

"de^'ut  "  P^*^  ^^  Dover,  and  within  the  jurisdiction  of  the  Court  of 
withiQ  12  Geo.  Record  of  our  lord  the  king  holden  before  the  mayor  and 
wh?ch  re-^'  jurats  of  Dover,  to  wit  at  Westtnimter,  was  indebted  to 
quires,  before  plaintiff  in  200/.  in  respect  of  certain  causes  of  action  before 
inferior  Court,  then  accrued  to  plaintiff  against  H.  S.,  within  the  jarisdic-^ 
d^b^^^^hT'  °^  ^^"  ^^  ^^^  ®**^  Court,  That  such  money  being  unpaid, 
made  **  before  and  H,  S.  then  being  a  prisoner  for  debt  in  the  actual 
the  officer  who  custody  of  the  mayor  Sec.  of  Dover,  at  the  suit  of  H.  D. 

ttsufi  tn€  pro-  J  •' 

ctu,  or  kit        plaintiff,  for  the  recovery  of  his  debt  on  &c.,  at  8ic.,  and 

^^admis-    within  the  jurisdiction  of  the  said  Court,  duly  made  an 
sion  of  a  debt  affidavit  before  T.  P.,  duly  constituted  and  appointed  to 
a  debtor,  after  take  affidavits  in  the  same  Court.     (The  declaration  then 
arrest,  but        g^^  ^^^  ||,g  affidavit,  plaint,  and  precept,  and  alleged  a 
escape,  is  e?i-  detainer  of  H.  S.  thereon.)     And  //.  S.  being  detained,  and 
the  marehaHn  ""fi^aining  a  prisoner  at  the  suit  of  plaintiff  for  the  i^aiise 
an  action  for    aforesaid,  afterwards,  to  wit  on  8cc.,  at  8cc.,  was  brotlght- 
e  escape.        before  gj^  G.  S.  Holroyd,  one  of  the  justices  of  K.  B.,  by 
virtue  of  a  writ  of  habeas  corpus,  and  was  thereupon  then  ' 
and  there  duly  committed  by  Sir  G.  S.  Holroyd  to  the 
custody  of  the  marshal  of  the  Marshalsea,  there  to  rcmaih 
until  &c.     By  virtue  of  which  commitment  defendant  then 
and  still  being  marshal  &c.,  took  H,  S,  into  his  custody,  ' 
and  detained  her  until  afterwards,  to  wit  on  &c.,  he,  de- 
fendant, without  the  license  See,  voluntarily  suffered  her  to  ' 
escape.     Plea,  not  guilty;  and  issue  thereon.     At  the  trial 
before  Lord  Tenterden,  C.  J.,  at  the  Middlesex  sittings  after 
last  Hilary  term,  it  was  proved  that  H.  S.,  a  native  o(  France, 
bad  given  to  the  plaintiff  four  promissory  notes  for  50/.  each,  ' 
dated  at  Dover,  but  payable  at  Calais.     It  was  not  proved 
that  the  consideration  for  the  notes  was  given  at  Dover. 
The  town  clerk  of  Dover  is  the  proper  officer  to  issue 
process  out  of  the  Court  of  Record  holden  before  the  mayor 
and  jurats,  and  has  bfeen  :for  many  years  in  the  habit  of 
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giving  to  several  persons  at  Dover  a  deputation  to  take        i89Ti 

affidavits  of  debt.     T.  P.,  before  iwhom  the  affidavit  men- 

ti^poed  iQ  tbe  declaration  vi'as  sworn^  had  a  deputation  of 

thiiK  nature,  but  was  not  the  deputy  of  the  town-clerk  for       ^ones 

general  purposes.    The  arrest  of  //.  S.,  an  acknowledgment 

of  the  d^bt  by  her  when  in  custody  at  Dover,  the  removal 

by.  babeaa  corpus  issued  at  the  suit  of  the  plaintiff,  and  the 

es^ap/^r  were  then  proved.     It  was  objected  for  the  defend* 

anitt  tftat  there  was  no  proof  that  the  debt  arose  within  the 

juiisjdjction  of  the  Court  of  Record  at  Dover,  and  that 

IV  P.  had  not  sufficient  authority  to  take  the  affidavit  of 

d«bt.    The  Lord  Chief  Justice  reserved  both  poiuts,  and 

the^  plaintiff  had  a  verdict.     A  rule  nisi  for  entering  a  non- 

s^it  ba,vi^  afterwards  been  granted, 

.  JScarktt,  A*  G,,  and  Comyn,  now  shewed  cause.  First, 
the  ^affidavit  was  sworn  before  a  person  who  had  a  deputa^ 
tipn.for  that  purpose  from  the  town-clerk,  according  to  the 
pj;9f;tice  followed  for  many  years.r  He  was,  therefore,  for- 
that  purpose,  the  deputy  of  the  town*clerk,  and  his  appoint-* 
ment  was  analogous  to  the  appointment  of  commissionera 
fpf  Jakjuig  affidavits  in  the  superior  Courts.  The  statute 
19  Geo*  1 9  c«£9f  does  not  require  that  he  shall  be  a  deputy 
for  general  purposes.  Secondly,  the  notes  were  made  at 
Dover,  and  that  constituted  a  debt  there;  besides,  as  the 
ca^se^.was  removed  into  this  Court,  the  plaintiff  was  not 
bound  to  prove  that  the  cause  of  action  arose  within  the 
jurisdiction  of  the  Court  below.  [Lord  Tenterden,  C.J. 
T^e  ca^se  was  removed  by  the  plaintiff,  and  it  does  appear 
singular  that  a  party  should  be  able  to  arrest  a  debtor  by 
process  out  of  an  inferior  Court  for  a  cause  not  within  its 
jufisiliction,  and  have  the  benefit  of  that  arrest  by  removing 
the  qausa  into  a  superior  Court.]  At  all  events  the  giving 
of  tbe  Qot^s  to  the  plaintiff  constituted  a  cause  of  action, 
an4  that  arose  at  Dover* 

tPf^rf^  and  Campbell,  cpntr^.     First,  the  affidavit  of 
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debt  waa  made  before jt. person  >vvh<9  )f.|{d,A%^li| 
take  it.     The  statute  12  Qeo.  }»  ^  «>^,  %»k;oK  TmjMSnt 
''  to  prevent  frivolous  and  vexatious .  arrpsts^"  Vll(9^fN4ilh^ 
tinction  in  this  very  respect  between  superior  and  tnfrtior 
Courts ;  for,  by  section  2,  in  the  former  the  aflklavit  mmf  be 
made  ''  before  any  judge  or  €— imissioner  of  the  Court  out 
Qf  which  the  process  issues;"  but  in  the  latter  it  matt  be 
made  ^  before  the  officer  who  is^es  tbe  praeeft^M  oiFHriif 
deputy/'  which  must  mean  bis  defwly  forgeneral  purposes, 
not  his  deputy  merely  for  the  purpose  of  ^^yy- ^fHwP^ 
Secondly^  there  was  no  proof  that  the  cause  o(  action  lii^K, 
within  the  inferior  jurisdiction.     The  notes  beijag  da4ed^f^^ 
Dover  was  no  evidence  that  they  were  fftade  ^r  delii^vf^ 
there;  and  there  was  no  other  evidence  of  either^  qf^  fli^|R.i 
facts.     As  to  the  acknowledgment  of  the  debt>  tl^at  ^fPK 
.  made  after  the  arrest,  was  not  evidence  ^against  th^  ??9f]9Jil||i|> 
'  \Bayley,i.  It  would  be  evidence  if  made  before  (he  ejcf|[f|j^ 

Lord  Tenterdkn,  C.  J.  (after  conferring  with  t^^  prtig*,^, 
Judges.) — We  are  all  of  opinion  that  P/it'n,  before  wt^W^ 
....the  affidavit  of  debt  was  made,  was  not  a  deputy  ^^^l\i^uli§Sti 
'•'  meaning  of  the  statute  12  Geo,  1,  c.  29,  s.  2.    That  claii^sai^ 
>  ireijuires  that  the  affidavit  shall  be  made  before  the^  officer 
\wbo  issues  the  process,  or  his  deputy.     It  is  not  necessanr 
to  decide  whether  that  means  a  deputy  appointed  senera))^^ 
.    for  the  officer,  but  at  all  events  it  makes  it  necessary  tlu^^ 
'   '*he  should  be  deputy  for  the  purpose  of  issuing  processbt 
i.'.:.  _.   .,Now  the  only  authority  delegated  to  Pain  was  that  of 
■^'  '"■    'tailing  affidavits,  conseq[uently  the  arrest  was  ille|{al;  and^aj^  ^ 
•the  party  was  never  legally  in  custody,  no  action  for  Ufe 
escape  can  be  maintained  against  the  marshal.^    The  nile^ 
for  entering  a  nonsuit  must  therefore  l^  made  ^spluteon 
this  ground ;  and  it  becomes  unnecessary  ^o  give,  any  deciat 
sion  upon  the  other  point.     It  may,  bowever^  be  pff^r  ,fo 
notice,  that  in  Mekome  v.  Gardner  (a)  it  was  decided|aftME 
consideration,  that  a  plaintiff  having  arrested  ^  debtor  bjr.^ 
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fiDoeeii  oal  of  an  ibferior  Coart,  cofiM  not  by  habea3  corpus        tan. 
ad  ihesfiondefKfuni^  remove  btm  into  this  Court  to  answer  to 
anew  aetioD  here  for  the  same  debt. 

Rule  absolute.  '^"'^•' 


Booaas 


TorB.  and  NiOH«i4La,  Aesigneesof  J.  Ford»  o,  W.  L. 
HocKiN,  Gent,  one  Sec. 

Assumpsit  for  money  Had  and  received;  plea,  non  '^J"^?'*** 

assumpsit;  and  issue  thereon.     At  the  trial  before  Liltle*  though  nather 

dale,  J.  at  the  Devonshire  summer  assizes,  1826,  the  plaintiffe  of  ihemiswu- 

bad  a  verdict  for  J!  15,  subject  to  the  following  case  for  tor,  cannot 

tbe  opinion  of  this  Court  as  to  increasing  the  damages: —    ^Ivesof  an 

'  The  plaintiffs  were  the  assignees  of  Johi  Ford  under  a  ttctofbankr 

oommissioii  of   bankruptcy  dated  4th    December,   1823,  [bepetitiomna 

which  waa  issued  on  that  day  upon  the  petition  of  John  creditor  ^^d 

'Lyndon,  the  brother-in-law  of  Ford.    The  acts  of  bank-  from  availing 

niptcy  in  respect  of  which  Ford  was  adjudged  a  bankrupt,      jli^- 

and  which  were  stated  in  the  proceedings  before  the  com-  lodged  by  a 

missioners,  were  committed  on  the  21st  November  and  1st  thlT  hands  of 

December,  1 823.    At  the  trial,  the  trading,  the  petitioningere-  w>  arbi^»toff 

dilor'a  debt,  and  these  acts  of  bankruptcy,  were  duly  proved,  by  the  M**^ 

•mI  no  question  was  made  thereon ;  and  there  was  proved,  before  the 

,        .        ,  .    .  f  '  comnuftsioo 

•Ml  given  m  evidence,  a  certain  indenture  dated  1st  October,  issued,  and  in 

iSaS,  made  between  Ford  of  the  first  part,  and  one  H.  JS'^S^Ifb^^ 

Mmdge  9XkA  J.  Lyndon  of  the  other  part,  whereby  Ford  ruptcy,  cannot 

granted  atid  conveyed  all  his  goods  and  chattels  in  the  bv  the  as- 

county  of  Devon  to  Mudge  and  Lyndon  upon  certain  trusts  ugnees  from 

•  in  tba  deed  specified*    It  did  not  appear  that  the  bankrupt 

bad«  al  the  date  of  the  deed,  any  goods  or  chattels  out  of  the 

county  of  Devon,    The  deed  was  executed  by  Ford  on  the. 

dny  of  tbe  date.    Lyndon  did  not  execute,  but  he  was  privy 

In  it     Many  years  before  this  time,  Ford,  being  the  owner 

W  a  freehold  estate  at  Brent,  in  the  county  of  Devon,  had 

— ffgaged  it  at  several  times  to  several  persons ;  but  in 

MI8»  ba^  by  the  interventioD  of  Smkk,  an  attoraey,  wbo 

VOIm  131.  3  N 
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had  been  for  a  long  time  coacerned  for  him  as  9uqlf»  991^- 
tracted  to  sell  the  same  to  a  Mr.  Cornish,  and  the  purc^if^f, 
was  to  be  completed  on  the  4th  October  in  that  year.  Acj 
cordingly  on  that  day  a  meeting  took  place  for  that  purpose 
at  Totness,  at  which  were  present  Ford^  Cornish  (the  ptir- 
chaser)  with  his  attorney,  some  of  the  mortgagees,  Smith, 
who  attended  there  as  well  on  behalf  of  Ford  as  on  behalf 
of  two  of  the  mortgagees,  and  Hockin,  the  defendant,  \Yhp 
attended  on  behalf  of  a  third  mortgagee.  Smith  brought 
with  him  the  title  deeds  of  the  estate  which  had  been  in  bia 
possession  for  several  years,  and  which  had  first  come  ioto 
his  possession  as  the  attorney  for  and  on  behalf  of  bif 
clients,  two  of  the  mortgagees.  The  parties  being  aasemr 
bled,  Cornish,  the  purchaser,  drew  four  checks  upon  a  bv^ok 
at  Totness  for  the  amount  of  the  purchase  money,  i.e.  thr^« 
for  the  separate  amounts  of  the  said  several  claims  of  the 
three  mortgagees,  payable  to  them  respectively  or  bearer, 
and  the  fourth  for  the  amount  of  the  residue^  being  904^ 
payable  to  Ford  or  bearer.  The  first  three  checks  wefp 
then  given  to  the  respective  mortgagees,  and  the  fourth 
Ford  took  from  the  hand  of  Cornish,  and  put  into  his  pockett 
but  Smith  immediately  claimed  to  have  possession  of  it, 
and  declared  that  the  business  should  not  be  completed  if 
the  check  was  not  given  up  to  him.  At  this  time  the  fii^t 
two  mortgagees  had  executed  the  deeds  of  conveyance,  imd 
the  third  mortgagee  was  in  the  act  of  executing  tbem«  Init 
an  altercation  ensuing  between  Smith  and  Ford  respecting 
the  check,  the  business  was  interrupted  and  the  first  thr^ 
checks  were  given  back  to  Cornish.  It  was,  however,  fipa^y 
agreed  between  Smith  and  Ford  that  the  check  in  question 
should  be  deposited  in  the  hands  of  the  defendant,  who  wiui 
named  by  Ford»  Contradictory  evidence  was  given  both  tfi 
to  the  grounds  on  which  Smith  claimed  possession,  of  the 
check,  and  also  as  to  the  purpose  of  the  deposit  with  ,tl^ 
defendant;  but  the  jury  found  that  Smith  had  .^la4e  l^ 
claim  pn  the  ground  of  a  balance  due  to  bim  .(qr  b^,pf 
cq^ts  find  pu  a  c^sh  account,  a?id  aUo  on  ^h^  gfAW^^l  of^ti^ 
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aulffiority  hereinafter  mentioned;  and  the  jury  also  found  1^^-. 
that  the  deposit  was  made  for  the  purpose  of  the  defendant's 
determining  how  much  was  due  from  Ford  to  Smith,  and 
also  to  Messrs.  Hitie  8c  Co.  at  that  time  bankers  at  Dart* 
mouth,  after  payment  of  which  sums  he  was  to  return  the 
residue  to  Ford*  The  check  was  thereupon  deposited  by 
Ford  in  the  hands  of  the  defendant,  and  the  purchase  was 
completed.  The  defendant  deposited. this  check  at  his 
bankers  on  the  6th  October,  and  had  credit  with  them  for 
the  amount  in  a  separate  account;  and  on  the  I8th,  Ford 
with  one  Fowle,  an  accountant,  and  Smith,  met  at  the  de« 
fendant's  office  at  Dartmouth,  when  Ford  agreed  to  a 
balance  of  account  between  himself  and  Smith  to  the 
amount  of  262/.  After  this,  but  at  the  same  meeting,  Mr. 
Hine  came  to  the  defendant's  office,  and  produced  an 
a<:count  of  the  claims  of  Hine  8c  Co.  against  Ford,  and 
Smith  slUo  produced  the  paper  writing  dated  Slst  May^ 
1823,  hereinafter  set  forth,  and  Ford  and  Hine  went  through 
the  last  mentioned  account;  and  finally,  the  defendant 
decided,  that  the  sum  of  62?/.  was  due  from  Ford  to  Hine 
8c  Co.  He  accordingly  drew  and  delivered  to  Smith  a 
dieck  on  his  bankers  for  889/*,  whereof  262/.  was  for  Smith 
himself,  and  627/.  was  to  be  by  him  paid  to  Hine  8c  Co. 
The  paper  writing  so  produced  by  Smith  was  as  follows:— 
*'  Mr.  J,  B.  Smith.  Sir,  I  hereby  authorise  and  request 
you  to  retain  the  deeds  of  my  estate  at  Brent,  as  security 
fe'r  my  debt  to  Messrs.  Hine  and  Hoidstvorth,  after  satisfy- 
ing the  mortgage,  and  request  you  to  pay  them  the  balance 
of  my  account  out  of  the  purchase  money,  as  soon  as  the 
]f>roperty  is  sold.  John  Ford,  Dartmouth,  Slst  Mai/, 
1823.*'  This  paper  was  signed  by  Ford  Bt  the  time  of  its 
date ;  and  on  signing  it  he  gave  it  to  Mr.  Hine,  and  at  Hine^s 
request  he  immediately  afterwards  delivered  it  to  Smith. 
The  paper  was  stamped  only  with  an  agreement  stamp  of 
1/.  ft  appeared  by  the  said  account  of  Hine  8c  Co.  thdt 
Ion  the  31st  May,  1823,  there  was  due  from  Ford  to  Hike 
8e  Co.'SOer.  is*.  •  ha  only,  and  on  Wie    l8th   October 
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>8ij7;  following  627/.  The  question  for  the  opiuibu  of  the  Court 
Tope  ^^^'  whether  the  plaintiffs  were  entitled  to  recover  the  8,uia 
.'0' , :  of  889/.,  or  any  and  what  part  thereof.  If  the  Court  should 
be  of  opinion  that  the  plaintiffs  were  entitled  to  recover  the 
sum  of  889/m  or  any  part  thereof,  the  damages  were  to  be 
increased  accordingly,  but  if  otherwise,  the  damages  to 
remain  at  the  amount  of  15/.  as  aforesaid.        *  . 

..  .V  '\  .,v  V.  \ 

Car/cr,  for  the  plaintiffs.  The  deed  of  the  Jst  Uclober, 
182Sy  was  clearly  an  act  of  bankruptcy,  and  annulled  die 
payments  made  on  the  1 8th  of  October.  The  money  came 
into  the  defendant's  hands  on  the  6th  of  October,  when  he 
had  credit  for  it  with  his  bankers,  and  so  remainea  until 
the  I8th.  It  was,  therefore,  money  had  and  received  ^by 
him  to  the  use  of  the  assignees,  which  they  are  entitled  to 
recover.  But  it  will  be  said  that  this  was  a  coQcerted  act 
of  bankruptcy,  and,  therefore,  cannot  be  rendered  available; 

^       .   ^  *  •  •  .  *  ■'till 

that  although  the  act  m  itself  may  be  an  act  of  bankruptcy, 
yet  the  petitioning  creditor  iis  estopped  from  saying  that  it 
is  so.  The  estoppel,  however,  is  limited  to  the  petitioning 
creditor;  he  must  establish  an  act  of  bankruptcy  available 
by  himself  to  support  the  commission.  The  assignees  also 
must  shew  such  an  act  of  bankruptcy  in  order  tp  originate 
their  jurisdiction.  But  when  that  has  been  done,  the  cje- 
•ditors  at  large,  represented  by  the  assignees,  may  tak^  the 
benefit  of  another  act  of  bankruptcy,  although  the  petition- 
ing creditor  was  a  consenting  party  to  it.  Tappenden  v.  Bur^ 
gess{a)  shews  that  the  estoppel  does  not  apply  to  assignees, 
who  are  mere  trustees  for  the  creditors  at  large,  but  only 
to  a  petitioning  creditor  who  originates  the  commission. 

Coleridge,  contrd.  The  deed  of  the  1st  October,  IJJSS, 
is  not  available  for  any  purpose  under  a  commission  sued 
out  by  Lyndon,  because  he  was  privy  to  \U  He  could  not 
have  sued  out  a  commission  upon  that  act  of  bankruptcy, 
and  although  It  commission  hlis  been  ^ued  out  tipbli^mither 
(a)  4  East,  230. 


TRINITY  TERM,  VIII  GEO,  IV. 

act.of  haDkruptcy,  the  assignees  cannot  refer  to  the  deed 
for  the  purpose  of  bringing  property  into  the  general  fund. 
The  deed  must  be  fraudulent  in  order  to  be  an  act  of  bank- 
ruptcy; and  he  who  has  executed,  assented  to,  or  acted 
under  such  a  deed  is  estopped  from  saying  that  it  is  fraudu- 
lent. This  estoppel  is  not  confined  to  the  petitioning  cre- 
ditor but  extends  to  the  assignees ;  JBamford  v.  Baron  (a). 
Tappenden  v.  Burgess  (6)  shews  that  the  estoppel  on  the 
a^ignees  is  in  virtue  of  their  representative,  not  their  indi- 
vidual character,  for  there  all  the  assignees  except  Tappeu" 
den  (the  petitioning  creditor)  were  privy  to  the  deed ;  and 
yet  it  was  held  that  they  might,  under  a  commission  founded 
on  that  deed,  ^ue  for  and  recover  the  bankrupt's  estate,  I( 
yas  not  necessary  that  Lyndon  should  execute  the  deed ; 
Back  V.  Gooch  (c),    Hicks  v.  Burfitt  (d).      In  Ex  parte 

'  Cantwell(e),  the  Lord  Chancellor  said,  '*  If  the  petitioning 
creditor  has  acted  under  the  deed,  although  he  may  not 
liave  executed  it,  he  not  only  cannot  avail  himself  of  it  as 
an  act  of  bankruptcy,  but  will  be  liable  to  all  the  costs  of 
the  commission.''     But  supposing  that  the  assignees  may 

'treat  thU  deed  as  an  act  of  bankruptcy,  still  this  action  is 
not  maintainable  against  the  present  defendant.  He  wa^ 
a  mere  arbitrator.  The  money  was  only  deposited  with 
him.  He  had  no  interest  in  it.  He  never  mixed  it  with 
his  own,  and  he  paid  it  over  without  having  notice  of  any 
act  of  bankruptcy  or  of  insolvency.  Coles  v,  Robins  {/) 
and  Coles  v.  Wright  (g)  are  authorities  to  shew  that  under 
such  circumstances  the  defendant  is  not  liable. 

Cur.  adv.  vult. 

Lord  Tentbrden,  C.J.  now  delivered  judgment,  and 
after  recapitulating  the  facts  of  the  case  thus  proceeded  :  — 

'   •    (fl)  3  T.  R.  593.  ((f)  4  Camp.  235. 

.  >ulb),  4t  Est,  930.  (0)  1  BoB«,  &J8. 

232.  (g)  4  Taunt.  198. 
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Upon  the  argument  of  this  case  some  questions  ^ife  rdis^d 
upon  the  effect  of  the  paper  signed  by  the  bankrupt  Ford, 
X)i\  the  31  St  May,  1823,  and  the  sufficiency  of  the  stiiAip 
upon  it,  as  relating  to  the  lieu  of  Hine  and  Holdsworth  on 
the  title  deeds  of  the  estate  sold  to  Cornish,  and  \^-hich  were 
in  the  hands  of  Smith,  and  also  as  to  the  lien  df  Smithhim- 
9elf  upon  those  deeds.  But  as  the  payment  made  by  the 
defendant  h)  Smith  was  of  a  sum  assented  and  agreed  to  by 
the  bankrupt,  and  the  payment  to  Hine  and  Holdsworth 
was  made  under  an  authority  delegated  by  him  to  the  de- 
fendant, as  an  arbitrator,  to  settle  and  pay  their  claim',  if 
these  payments  were  made  before  any  act  of  bankruptcy 
committed  by  Ford,  of  which  the  plaintiffs  can  avail  them- 
selves, all  those  questions  become  immateri^.  And  we 
think  the  payments  were  so  made  {a).  They  were  made  oti 
the  18th  October,  The  commission  issued  on  acts  6f 
bankruptcy  committed  on  the  21st  November  and  1st  De^ 
cember  following.  It  issued  on  the  petition  of  John  Lyndon^ 
The  plaintiffs  endeavoured  to  overreach  these  payments  by 
proof  of  an  act  of  bankruptcy  committed  on  the  1st  October. 
That  act  of  bankruptcy  was  the  execution  of  a  deed  con- 
veying all  the  bankrupt's  goods  and  chattels  in  Devonshire, 
tlie  county  of  his  residence,  to  one  Henry  Mudge  and  this 
John  Lyndon,  for  the  purpose  of  discharging  a  debt  due  to 
them.  Lyndon  was  privy  to  this  transaction,  and,  therefore, 
taking  the  deed  to  be  an  act  of  bankruptcy,  it  is  clear  by  all 
the  authorities  that  Lyndon  could  not  be  allowed  so  to  treat 
it  and  to  take  out  a  commission  upon  it.  But  it  Was 
argued  that  although  the  law  might  be  so  as  to  the  suing 
out  a  commission,  yet  if  the  commission  were  sued  out 
upon  another  distinct  act  of  bankruptcy  sufficient  to  sustain 
it,  the  creditors  represented  by  the  assignees  (  Lyndon  not 
being  an  assignee)  might  nevertheless  avail  themselves  of 
this  act  of  bankruptcy  for  the  purpose  of  avoiding  subse- 
quent acts  by  force  of  the  relation  to  this  deed.     We,  how- 

(a)  In  concurrence  with  his  lord-      urged  upon  those  points  have  been 
ship*s  observation,  the  arguments      omitted. 
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every  tbiiik  that  the  reasons  upou  whkh  the  creditors  «t 
large  are  not  allowed  to  avail  tkemselves  for  the  purpose  of 
aupporting  the  commission  of  an  act,  which  the  petitioning 
creditor  is  not  allowed  to  call  an  act  of  bankruptcy,  although 
another  creditor  might  do  so  for  that  purpose,  apply  equally 
to  the  present  purpose,  for  which  they  rely  upon  it.  One 
reason  must  be,  that  the  creditors  at  large  are  to  be  con- 
sidered as  connected  with  the  petitioning  creditor  and  as 
deriving  their  rights  under  the  commission  from  him ;  for  if 
they  were  not  so  considered,  they  might  say, ''  here  is  a 
good  act  of  bankruptcy  and  a  sufficient  debt  owing  to  the 
petitioning  creditor.  His  connection  with  the  act  of  bank- 
ruptcy is  immaterial  to  us ;  there  are  many  among  us  to 
whom  debts  are  owing  of  sufficient  amount  to  have  autho- 
rised us  to  sue  out  a  commission,  and,  therefore,  in  our 
favour  the  commission  shall  stand  good."  Another  reason 
may  be,  that  if  a  commission  sued  out  by  such  a  petition- 
ing creditor  could  be  available,  he  would  have  a  right  to 
prove  his  debt  under  it  and  participate  in  the  dividend,  and 
so  would  derive  a  benefit  from  a  commission  which  he 
ought  not  to  have  sued  out,  and  thus  take  advantage  of  his 
own  wrong.  And  this  reason  also  will  be  applicable  to  the 
purpose  for  which  the  act  of  bankruptcy  in  October  is  in- 
sisted on.  For  if  the  plaintiffs  can  avail  themselves  of  that 
they  will  increase  the  fund,  and  Lyndon  will  participate  in 
that  increase.  As  this  objection  alone  is  sufficient  to  defeat 
the  plaintiffs'  claim,  it  is  not  necessary  to  pronounce  a  judi- 
cial opinion  upon  any  other.  But  adverting  to  the  case  of 
Coles  V.  Wright  (a),  which  was  quoted  by  Mr.  Coleridge  in 
support  of  his  last  objection,  we  think  that  that  objection  is 
also  good,  and  that  the  money  cannot  be  recovered  from 
the  present  defendant.  It  was  placed  under  his  control 
for  a  special  purpose ;  it  was  never  mixed  with  his  own, 
but  kept  separate  as  a  distinct  fund  to  answer  that  purpose; 
be.was  to  derive  no  benefit  from  it;  be  afterwards  applied  it 
to  the  intended  purpose,  in  part  with  the  express  assent, 
(a)  4  TauuL  198. 


and  in  part  ander  the  authority  of  Ford.  He  was,  therC'' 
fore,  ad  it  appears  to  us,  a  mere  channel  orcbnvej^itc^^  ^a^d 
his  situation  was  the  same  in  effect  as  that  of  F.  Wright  in 
tbe  case  tiiat  bat  been  quoted,  with  this  diffetfeht^  hkI^ 
favour,  that JP.  Wright  might  have  knowaltiat.tbe  fN^f^nlio 
whom  be  carried  the  money  and  wbowflA  »thenitn.|i0i^ 
for  debt,  migbt  be  continuing  in  prison,  beccwNMfthtnkr^iai, 
from  a  time  antecedent  to  the  traasaction,  wbeftmitbaipnih 
sent  defendant  had  no  knowledge  of  tbfs^eKecuUon.olflbf 
deed,  which  bad  been  managed  altogether  in.seccei*  •;.ltKi3 
obvious  that  much  inconvenience  and  pbatructioQ  toJMl«i- 
ness  might  take  j^ce,  if  one  who  is  employed  .aa  a  owe 
gratuitous  carrier,  or  made  the  gratuitous  cba»aelro/  ftoivra^ 
aAce  or  delivery,  should  be  answerable  for  propeiity  pnqaio^ 
through  .  bis  hands  under  circumstancea  which  lend  ito.  ito 
auspicioo  that  the  transfer  may  not  be  made  lawfulljfi  wd 
without  injury  to  the  right  of  any  third  person,  ««d  aidef}i- 
sion  to  this  effect  would  be  a  great  hardship  on  ihei  indivi- 
dual so  employed,  and  give  a  very  harsh  (and  I  ^ay.isay^ds 
j^bim,  a  very  injarious)  effect  to  that  relation«to  tbetiaotiof 
bankruptcy,  which,  though  necessary  for  many  purpoae9^4t 
bas  been  the  object  of  the  legislature,  in  modern  timfii,:|p 
•narrow  and  contract  within  the  compass  ibat  justide^tovpar* 
ticular  individuals  requires.  For  these  reasons,  w«  tfahik 
that  4he  damages  ought  not  to  be  increased,  but  that  itbe 
verdict  should  stand  for  \5L  only. 

Judgment  accordnigly^ 
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^/i/i^w  and.otber9|  Assignees  of  £.  Howard  and  J.  Gibbs^ 
^.    .\  ,..    t    \      r.  Woodcock. — In  Error. 

Ja)98UMP9IT  for  money  bad  and  received,  brought  bf  Money  paid, as 
JPb«fe»c|fc,  Ihfr  plaimiff  below,  to  recover  from  SAmo  and  Jj*^"i^^e^^^^^ 
lKihev«/*the'  defendants  below^  amignees  of  Howard  and  possession  oT 
GUfbiyih^mktmpiB,  the  mm  of  ?15/.  5$.  Id.  paid  to  them  by  SJhSi^hlTpar- 
ijieipldinlfff  betow,  in  order  to  bbtain  possesion' of  cevtain  ty  »  entitled, 
■  t'x  '        ^ '  «    ■        •  I  •  1  1  •  t     1.     constitutes  a 

pbiiei0S*'OT  inmirance  belonging  to  him,  and  upon  which  the  compulsory 

usatgneea  chimed  a  lien  to  that  amount,  and  which  they  F«7i°fi>t9  ^^ 
°  •'   may  be  reco- 

•^efiieed  to  deliver  up  until  that  sum  was  paid.    The  bovIcK  rered  back. 

rttpt9  acted  as  the  agents  of  the  plaintiff  for  the  purpose  rf  of^the*m^^ 

iKec«t«ing  instalments  of  annuities  due  to  him,  and  charged  of  annuities 

hinnrar  commission  for  so  doing,  and  from  time  to  time  !«»•  counts  credit- 

dered  him  accounts  of  all  sums  paid  or  received  for  him.  ing  ^^^  princi- 
r       ,  ,  ..  .     .         J.  .  pal  With  lostal- 

In  the  accounts  delivered  they  from  time  to  time  gave  meots  which 

credit  for  several  instalments  of  annuities  due,  but  which  J>e  states  have 

not  been  re- 
were  not  received,  and  were  so  described  in  the  accounts,  ceived,  bot 

butvthey  paid  him  the  balance  of  those  accounts  as  if  all  ^u^fo"^  ^**°*' 
the' 'instalments  had  been  received.     In  the  succeeding  and  after- 
accounts  no  notice  ^^as  ever  taken  of  the  instahnento  whidi  ^^  balance  u 

in  the  preceding  accounts  had  been  marked  as  not  tbcii  j^they  had 

•      .        A      1         •  .••     <r-i   Tfc  1       r       1        •    •  r        been  rcccived ;  * 

recefVed*     At  the  trial  in  C.  Jr.  at  the  London  sittings  alter  the  jury  may 

HUnry  term,  1825,  before  Best,  C.  J.,  the  jury,  under  bis  j^^nj^^'XT" 

^freelfiof>|  (to  which  a  bill  of  exceptions  was  tendered,)  agent  to  be 

found  a  verdict  for  the  plaintiff  below.     The  record,  when  J^'^" "  jn- 

brought  into  this  Court  by  writ  of  error,  after  setting  out  stalmenu  in 
,         ,      ,.  ,  II.  .  •     case  they  were 

the  pleadings  and  continuances,  stated,  that  on  a  certain  ^o^  paid  bythe 

day  the  cause  came  on  to  be  tried,  and  that  one  J.  Hindr  grantors  of  the 

.  •  i.        1      annuiUcs. 

man  was  produced  and  examined  as  a  witness  for  the 

plaintiff,  and  gave  the  following  evidence: — In  the  year 

1822  be  had  been  and  still  was  the  attorney  for  the  plaintiff. 

The  defendants,  as  assignees  of  the  estate  and  effects  of 

Howard  and  GibbSy  had  been  in  possession  of  certain  poli«« 

cies  of  insurance  belonging  to  the  plaintiff,  which  had  been 

effected  on  the  joint  lives  of  one  Gowland  and  hi9  wife. 

He  the  witness,  in  the  early  part  of  the  said  year,  and  soon 
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I82r.        after  the  death  of  Gawlandg  had  applied  to  the  defiaMlaiits 
Shaw        ^^  deliver  up  the  policies  of  insurance,  but  they  clatnied 
V.  from   the  plaintiff  a  sum  of  7l5L5s,7d.  as  assignees  of 

Howard  and  Gibbs,  and  claimed  a  lien  upon  the  policies 
for  that  sum.     Hindman,  as  the  attorney  for  and  on  the 
behalf  of  the  plaintiff,  paid  to  the  defendants^  in  order  to 
get  the  policies  out  of  their  hands,  the  sum  of  7\5L  5s^  Id., 
the  balance  so  claimed,  but  which  he  the  witness  denied 
to  be  due.     It  was  a  disputed  account,  and  he  was  obliged 
to  pay  the  money  before  they  would  deliver  the  policies. 
At  the  time  when  he  paid  the  715/.  5s.  Id.  he  gave  to  the 
defendants  a  notice  in  writing,  signed  by  Woodcock,  stating 
"  that  he  had  paid  to  the  assignees  715/.  5s.  Id.,  for  which 
they  claimed  alien  on  the  policies,  his  (fFooc/cocA's)  pro- 
perty, in  order  to  obtain  possession  of  such  policies,  and  on 
no  other  account;  and  that  by  such  payment  to  them  he 
did  not  mean  to  admit  that  they  were  entitled  to  a  lien  to 
such  amount,  or  to  any  amount,  on  the  said  policies ;  end 
that  he  {Woodcock)  should  bring  an  action  against  them  to 
recover  back  the  said  sum  of  715/.  5s.  7d."    The  witness 
then  produced  certain  paper  writings  in  the  handwriting  of 
Gibbs,  one  of  the  bankrupts,  which  writings  the  witness  bad 
received  from  Woodcock.    The  first  was  an  account  which 
contained  a  statement  of  transactions  between  Woodcock 
and  the  bankrupts  from  December ^  1818,  to  March   17, 
1819*     Woodcock  was  there  debited  with  various  sums  of 
money  paid  on  his  account  for  insurance  on  lives,  and  for 
cash  paid  and  for  commission  on  all  the  annuity  instalments 
then  due,  and  stamps.     He  was  credited  with  various  sums 
due  to  him  on  account  of  annuities,  and  among  others  with 
''  50/.,  one  half-year's  annuity  due  from  B.  Sydenham^  not 
yet  received,"  and  14/.  5s,,  another  half-year's  annuity  **  due 
from  R.  S.  Gowland,  not  received,"  and  the  balance  due 
to  Woodcock  was  in  the  account  stated  to  be  94/.  5s^  9d* 
This  account  was  sent  to  Woodcock  inclosed  in  a  letter  from 
Gibbs,  dated  17th  March,  1819,  and  in  which  he. stated 
that  he  had  not  received  either  Goioiand'a  or  SydenkaM^a 
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anniifty,  but  that  he  would  accept  Woodcock's  bill  at  two 
inoalhB  after  date  for  the  balance  of  the  account.  The 
second  account  was  delivered  on  the  £3d  October,  1810, 
and  contained  statements  of  money  transactions  between 
the  parties  from  17th  March,  1819,  to  17th  September. 
Woodcock  was  debited  with  various  sums  paid  on  his  account, 
with  commission  on  annuity  instalments  then  due,  and  he 
was  credited  with  several  sums  received,  and  with  50/.,  one 
haU^year's  annuity  due  from  B.  Sydenham,  9th  September, 
and  83/.  IDs.  a  half-year's  annuity  due  from  one  Cunliff, 
17th  May.  These  two  instalments  were  marked  as  not 
received,  and  the  balance  due  to  him  was  stated  to  be 
107/.  16«.  3<f.  This  account  was  also  inclosed  in  a  letter 
from  Gibbs,  in  which  he  stated  that  he  had  included  ail  tke 
annuities  though  not  received,  and  added,  if  he  (Woodcock) 
felt  the  necessity  of  drawing,  he  was  to  let  him  (Gibbs) 
know.  The  third  account  contained  a  statement  of  money 
paid  and  received  on  account  of  Woodcock  from  January 
to  S3d  February,  1820.  Woodcock  was,  as  before,  debited 
with  various  sums  of  money  paid  on  his  account,  with  commis- 
sion on  the  annuity  instalments  then  due,  and  credited  with 
83/.  lOs.  one  half-year's  annuity  due  from  one  Cunliff^,  but 
which  was  stated  to  be  not  yet  received,  and  the  balance  due 
to  him  upon  that  account  was  56/.  45.  Id,,  and  Gibbs,  in  his 
letter  inclosing  the  account,  stated,  that  although  half  a  year's 
annuity,  with  which  Woodcock  was  credited,  was  not  re- 
ceived, he  might  draw  for  the  balance.  The  fourth  account 
was  transmitted  on  the  95th  November,  18£0,  inclosed  in  a 
letter  froSi  Gibbs.  It  contained  an  account  of  money  trans- 
actions between  the  parties  from  4th  April  to  24th  Novem- 
ber,  1880.  In  that  account  Woodcock  was  debited  with 
various  sums  paid  on  his  account,  with  commission  on  all 
the  half-yearly  instalments  of  annuities  then  due,  and  cre- 
dited with  several  sums  due  to  him  on  account  of  half- 
yearly  payments  of  annuities;  but  two  of  these  half-yearly 
fffstiilments,  vis.  one  for  100/.,  due  from  B.  Sydenham,  9lh 
SepUmber^  and  l67/^  another  due  from  Cunliff,  17lh  N-o- 
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teniber,  were  itikled  to  be  Mt  yet  reoeivM.  These  bim 
iustftlments  were  given  credit  for  on  the  4tk  Nommbtr^u^ 
the  balance  due  to  Woodcock  was  stated  to  be  56/.  45.  7dn 
Gibbs  transmitted  this  account  to  Woodcock  by  a  letter 
dated  SSd  February,  18120.  The  insUlmento  oo  the  hatf^ 
yearly  annuities,  which  were  stated  as  not  receired^  wepe 
not  ^aced  to  the  credit  of  Woodcock  on  the  4ky8  when:  they 
respectively  became  due»  but  on  subsequent  days;  and  in 
some  instances  credit  was  given  generally  without  diltfe. 
No  evidence  being  produced  on  the  part  of  the  defendaiUb, 
the  Chief  Justice  delivered  his  opinion  to  the  jury,  th^t  the 
payment  of  the  sum  of  716/.  5s.  7d.  by  the  plaintiff  to  Ifae 
defendants,  having  been  made  to  obtain  possession  of.'ia 
paper  of  great  value  to  the  plaintiff,  and  beeiiasa  Irar  wto 
obliged  to  make  the  payment  for  that  purpose,  wasdota 
voluntary  payment,  and  that  the  plaintiff  was  not  c4ncbidtd 
from  recovering  the  said  sum  of  715/.  5s.  7d,  from  lUe«de* 
fendants:  and  the  Chief  Justice  did  further  delivsntihis 
•opinion  to  the  jury,  that  such  sums  of  money  as  were  slialed 
in  the  accounts  to  have  been  received,  the  jury  migbticoii- 
clode  to  have  been  received,  as  there  was  no  evideneoito 
the  contrary;  and  that  with  respect  to  such  items* ast were 
stated  in  the  accounts  to  be  not  received  or  not  yet  receiydd, 
the  jury  might  consider  the  mode  in  which  the  parties  dealt 
together,  as  evidenced  by  the  letters  and  accounts;  tad 
inasmucb  as  commission  was  charged  by  Howard  and  GMs^ 
the  bankrapts,  on  all  those  items^  and  as  successive  accounts 
were  rendered  still  charging  commission,  and  the  itetis 
stated  ill  a  former  account  not  to  have  been  received  not 
'  being  brought  forward  in  subsequent  accounts  between  the 
parties,  or  debited  to  the  plaintiff,  or  any  subsequent  npU(ce 
given  to  tlie  plaintiff  of  their  non-payment,  there  being  in 
evidence  four  successive  accounts  between  the  parties^  th^y, 
.the  jury,  might  infer  an  agreement  by  Howard  and.  QU^, 
the  bankrupts,  to  take  the  responsibility  for  l;he  p^^m^A^jof 
the  said  items  on  themselves;  buf  tbut  it  was^  queaA^nnfor 
their  consideration  and  decision^,  and  that  upon  th^  afore- 


Boid  -eviddnce  (he  jury  might  lawfully  find  a  verdict  for  the      ^  W?: 
pfaiottf :  and  with  that  direction  left  the  same  to  the  jury. 

Hilk  for  the  plaintiff  in  error.    There  was  no  proof  of 
any  ajpreement  on  the  part  of  the  bankrupts  to  pay  the 
nstalments  of  the  several  annuities  in  default  of  payment 
by  the  grantors.     Such  an  agreement  would  be  an  under- 
taking to  pay  the  debt  of  another*  and  must  be  in  writing. 
The  original  agreement,  therefore^  should  have  been  pro* 
duoed  or  shefwn  to  have  been  lost  or  destroyed.     In  Shaw 
'Vi  Dafineli{a)  it  was  contended  that  the  bankrupts  were 
^agents>actiQg  under  a  del  credere  commissioui  but  the  Court 
-were  of  a  contrary  opinion.     If  that  had  been  the  case  here* 
'die  bankrupts  would  have  given  the  grantee  of  the  annuities 
-credit  ior  the  instalments  on  the  days  when  they  becaoie 
"doe.    The  entries  in  the  accounts  afforded  no  evidence -that 
%he  bankrupts  had  agreed  to  guarantee  the  payment  of  the 
"annuitiea;  they  only  proved  that  the  bankrupts  wished  Do 
'flfakethe  plaintiff  believe  that  the  annuities  had  been  paid^ 
Ho  induce  him  to  continue  his  dealings  with  them.   Secondly* 
this  wiis  a  voluntary  payment  made  with  full  knowledge  of 
•allthe  facts*  therefore  the  money  cannot  be  recovered  back. 
Tvro  circumstances  must  concur  to  take  a  case  out  of 
'^t  rule.     First*  the  payment  must  be  made  in  order  to 
'  get  possession  of  goods  for  which  the  owner  has  an  imme- 
diate pressing  necessity*  Astley  v.  Reynolds  (ft).    Secondlyi 
the  claim  of  lien  must  be  clearly  void.  In  Fulham  v.  D(nim{c) 
Lord  Kenyofi  said,  where  a  voluntary  payment  is  made- of 
'an  illegal  demand*  (the  party  knowing  the  demand  to  be 
illegal*)  without  an  immediate  and  urgent  necessity*  that  is* 
unless  to  redeem  or  preserve  his  person  or  goods*  it  is  not 
'  the  subject  of  an  action  for  money  had  and  received.   Here 
.  Woodcock  had  no  immediate  pressing  necessity  for   the 
policies*  neither  was  the  claim  of  lien  clearly  void.    This 
''  being  so*  Woodcock  ought  to  have  brought  trover*  which- is 
'^'^at  ^oper  legal  remedy  in  such  a  oase.    He  must  in  that 
• ' '  (a)  AAie,  54 ; '  6  B.  &  C.  56.        ifi)  Stranfee,  915.        (c)  6  Esj>.  It6. 
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is^r.         form  of  action  hare  tendered  the  exact  amount  of  the  de* 

^"^^^"^^      fendant'a  lien,  which  in  a  matter  of  such  complicated  account 

V.  it  might  be  difficult  to  ascertain,  and  in  default  of  so  doing 

Woodcock.    ^^qqIJ  h^ye  had  to  pay  the  costs  of  the  action.     By  paying 

the  money  claimed  be  makes  the  assignees  defendants,  and 

throws  on  those  who  held  the  security  the  necessity  of 

making  the  proper  tender. 

Parke,  contrd.  This  was  a  compulsory  payment,  for  the 
assignees  refused  to  deliver  up  the  policies  until  the  money 
was  paid.  The  Lord  Chief  Justice  was  right  in  leavitig  it 
to  the  jury  to  find  whether,  under  the  circumstances,  Horn" 
ward  and  Gibbs  had  or  had  not  agreed  to  make  themseWes 
responsible  for  the  annuity  instalments  for  which  they  gave 
credit,  but  v^hich  were  stated  at  the  time  not  to  have  been 
received.  It  was  a  question  for  the  jury  with  what  intent 
those  entries  were  made.  Four  accounts  were  delivered. 
In  all  of  them  credit  was  given  for  annuity  payments  which 
were  not  received,  and  the  bankrupts  paid  the  granteie  those 
instalments  as  if  they  had  been  received,  and  in  the  later 
accounts  never  intimated  that  they  looked  to  the  plaintiff 
to  repay  them  those  sums  for  which  they  had  given  him 
credit  in  the  former. 

Lord  Tenterden,  C.  J. — I  think  that  this  question  was 
properly  submitted  to  the  jury.  The  bill  of  exceptions, 
after  setting  out  the  evidence,  states  that  the  Lord  Chief 
Justice  told  the  jury,  that  from  the  evidence  they  might 
infer  an  agreement  by  the  bankrupts  to  take  on  themselves 
the  responsibility  as  to  those  items  of  account  for  which 
credit  was  given  to  Woodcock,  the  plaintiff  below,  but  which 
were  described  as  not  received,  but  that  it  was  a  question 
for  their  consideration  upon  the  evidence.  The  qaebtioA 
now  before  this  Court  is,  not  whether  the  conclusion  c6M6 
to  by  the  jury  was  correct,  but  whether  the  evidenei!'<wil# 
stfch  aarlhat  the  jury  might  lawfully  infer  from  it  ««lUi')lll 
agreement.    It  appeared  that  ther^  htfd  been  dicfiteredtb 
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fVoodoDck  by  the  bankrupts  four  successive  accounts,  in 
e9ch  of  which  the  latter  took  credit  for  commission  on 
tbi^.instahnents  of  the  annuities  as  if  they  had  been  received* 
In-  the  first  account  they  gave  him  credit  for  half-yearly 
instalments  of  two  annuities,  and  stated  a  balance  of  94/. 
to  be  due  to  Woodcock.  In  a  letter  from  one  of  the  bank* 
rupts,  accompanying  this  account,  he  informs  Woodcock 
that  those  two  sums  had  not  been  received,  but  that  his 
hill  for  the  balance  would  be  accepted.  At  the  very  time, 
therefore,  when  he  says  he  has  not  received  the  money  for 
which  credit  is  given,  he  charges  commission  as  if  it  had 
been  received,  and  promises  to  accept  a  bill,  drawn  upon 
him  and  his  partner,  for  the  balance  of  the  account.  The 
second  account  is  afterwards  sent  in,  in  which  all  the  annuity 
instalments  due  to  Woodcock  were  included,  although  they 
were  not  received,  and  Gibbi  desires  that  when  he  feels  a 
necessity  to  draw,  he  will  let  him  {Gibbs)  know.  So,  whea 
the  third  account  is  sent,  although  Woodcock  is  informed  by 
Gibbs  that  the  half-yearly  instalment  of  CunUgVn  annuity, 
for  which  credit  was  then  given,  had  not  been  received,  he 
i9  at  the  same  time  told  that  he  may  draw  for  the  balance 
str<«ck  in  that  account.  In  the  fourth  account  credit  is 
given  for  two  half-yearly  instalments  which  were  stated  not 
to  have  been  received,  but  in  the  letter  accompanying  that 
account  the  plaintiff  is  not  informed  that  he  may  draw  for 
the  balance.  It  must,  however,  be  taken  that  he  did  draw 
Sox  the  balance  of  that  as  well  as  all  the  other  accounts,  for 
otiaierwise  there  could  not  have  been  due  to  the  bankrupts 
or  the  assignees  the  balance  claimed  and  paid  to  redema  the 
piolicieSf  This  being  the  state  of  the  accounts  between  the 
pfarties,  the  assignees  of  the  bankrupts  insisted  that  they 
wera  entitled  to  be  allowed  in  account  all  those  sums  for 
Yfhifih  they  had  authorised  Woodcock  to  draw,  and  which 
\^ere  paid  by  the  bankrupts  in  respect  oP  those  annuity 
instalmiente  which  were  stated  not  to  have  been  received; 
apd.the^,  as  assignees,  being  in  possession  of  certain  poli- 
cies lOfiosara^icei  and  Woodcock  having  occasion  for  them. 
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the  tstignees  refased  lo  deliver  tb^i  up  unleM  Im  paiA 
715/.  ds.  Id.  The  question  which  arises  to  tUs  actaoa^ 
wherein  the  plaintiff  below  seeks  to  recover  bad^  tlie  ] 
which  he  paid  in  order  to  obtain  possession  of  the  \ 
IS  precisely  the  same  as  if  the  assignees  had  brongbt  M 
action  to  recover  back  the  mooej  paid  by  Uiem  ;  aad  k  is 
clear  that  such  an  action  would  be  answered,  if  tbe  defcad 
ac^  were  to  shew  that  the  bankrupts  had  agreed  lo  I 
responsible  for  the  instalments  of  the  annuities  ia 
of  payment  by  the  grantors;  and  that  being  so,  if  fkcie 
such  ah  agreement  proved  in  this  case,  the  assigiiC4 
no  lien,  and  consequently  cannot  retain  the  money 
they  compelled  the  plaintiff  to  pay.  Now  the 
stances  of  the  bankrupts  having  from  time  lo  tavw  j 
the  grantee  credit  for  the  annuity  instalments,  mkI  haviag 
Authorised  him  to  draw  for  the  amount  of  those  inslalmentSy 
vand  having  actually  paid  them  although  tbay  had  not  w^ 
ceived  them,  and  not  having  intimated  in  the  hter  i 
diat  they  expected  to  be  repaid  those  sam^,  and. 
moreover,  charged  commission  upon  those  annis»  wnm 
some  evidence  for  the  jury  to  infer  that  they  had  made  ihane 
payments  in  pursuance  of  some  agreement  on  their  pnrt  In 
do  so,  whether  they  received  them  or  not;  and  if  thene  was 
evidence  to  go  to  the  jury,  then  I  think-  the  question  was 
properly  submitted  to  their  consideration,  and  conaeqiientfy 
the  judgment  of  the  Court  of  Common  Pleas  ought  to  he 
affirmed. 


The  other  Judges  concurring. 


Judgment 


k 


TttIV41V  7KMf^VIII.t;E0.  IV. 

Arlett  V,  E).Lis,  Hewetj,  Shefford  and  Miles. 

Tfifi&PASS  'Mr  breaking  and  entering  plaintiff's  close,  Qudsre,  whe- 
8ttKnte4it«ir«i«^  m^ieiswmtyof  SokthamptON,  and  break-  ^^amanor* 
inpsd^mi-iiii  firacea,  &c.     Plea^  that  the  close  in  wfaith>  may,  in  gene- 
&au^  befbra  and -at  the  time  when,  &c.,  was  and  is  within  grants  of  the 
and^pttde)  of  the  HMinor  of  Crondatl  in  the   county  of '^f?^?"}^" 

wnich  tiie 

S(mtlmmfi9n  :  that  defendant  Sk^ord  was  the  owner  of  a  copyholders 

cesiaiii  dopfiheld  messuage  and  land  within  the  manor,  and  H^^  ^  "^^^ 
^'^  ^  '  ot  common, 

in  i«§hbo£*:SiJi€b  mesanage  and  land  was  at^the  time  when,  provided  he 

leave  sufficient 


8cd^^)iycii0t«m«nlttled  to  common  of  pasture  on  plainttffs  f^r  the  copy- 

cloto^MditiHiliie^  and  the  other  defendants  as  his  servants,  holders. 

II  .  •       I  •         i.    I  .   •  .       -A  special 

covntMMl  iile  trespass  m  the  exercise  of  that  right,  and  custom  that 

be«Hita  lk».fe(iitea'had  been  wrongfully  erected,  and  were  !^  ™^£'  !^^^' 

°       "^  ing  sufficient 

wrfpgMly  alaDdMig^  upon  the  said   close  in  which,  Scc.,  fbr  the  copy- 
so  .«kKl.'!«hillMKir  pulliflg  down  and  destroying  the  fences  J^^'^o"j.''°*^^ 
defawrJMrt  ^Skejfiwrd  couM  not  use  or  enjoy  his  common  of  '^'  Stmbk^  that 
paafeaaavin-^ba^oae  in  which,  8cc.,  he,  Shefford^  in  his  own  fo^U»at  he*" 
rig^MMl  tba  other  defendants  as  his  servants,  pulled  d6wn  ->>ay,  without 
and^arlitileFdestMyyed  the  fences,  doing  no  unneeessnty  be  bad. 
daflMf^  IH'phbitiff  or  the  fences.     Another  plea  claimed  H   ** 
right  Qf«i>ninOnrof  turbary  upon  the  close  to  cut,  dig,  and    ^ 
tala»lurf. '  H^  irepKcation  took  issue  upon  the  custom, 
and^aew  WMfigaed '  that  defendants  on  other  and  different 
ocoftoioiiSy  and  for  other  purposes  than  those  in  the  plea# 
respiolivfil]^  itteotioned,  aad  in  a  greater  degree  and  to  3 
greater  extent,  and  with  more  force  and  violence  than  wa» 
necessary,  committed  the  several  trespasses.     The  defend*  ^ 
ants  joined  issue  on  the  replication,  and  pleaded  not  guilty 
to  the  new  assignment.     At  the  trial  before  Parky  J.,  at 
the  iftmfniire  iapring  assizes,  1827,  the  case  was  this  : — 
In  October,  1825,  the  dean  and  chapter  of  Winchester, 
lords  of  the  manor,  granted  to  the  plaintiff  two  acres  of 
land,  part  of  the  waste  of  the  manor,  to  hold-  to  him,  his 
heirs  and  assigns,  for  ever, -ateilVi'd  ing  to  the  custom  of  the 
manor,  at  the  yearly  rent  of  2^.  6{f.,  and  all  other  burdens 
and  services.    The  plaintiff  paid  a  fine  of  8/.  and  was  ad? 
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T<it097.     . .  oUtad  traafit    In  FebrMm^^  Wfe  ^c»l^tiff^gi*  to 
ioGlQAa  ili«  piece  of  gFOuad-aad  imiriii  ftii  i  mliUHtoilmtn*"! 

,  l|erore*t]M»iiiclo»ure  v^as  otMUpleM  tlifi  ^gfoa/tupmn Qatf>e 
7tb.of  MuhK  eiite»i4  upon  the  Iwd  Mfl  iM^if  li»iii»Jlic 
embaolfemeut.     There  was  neitW  ijrf^fai^PiTttfcifcifnr 

.  pfi^Uife  •»  the  l«od  in  ^uetiioib  Mpd  tfce 
cattle  witb  (b^iii  DOT  any  iii»tfii4ii^iii:lD 

ji»ich.tJbfi!iFeeirtered  upon  ibe- 

oC  Und  ki  <|iie9Uon>  and  turned  im  fkm^tiMm  iMb«iit 
throwing  down  the  embenkmrnt^  .Tfa»  4efcid>ija  Am 

.  gayn  evidence  in  support  of  ttie  Bg|itrof.^oinsidKii£#fs- 
Uire  nod  of  turbary  eiaiined  in  the.  pttas* 
reply,  in  order  to  prove  a  custom  by  ihe  lioi- 
pnrceb  of  the  waste,  produced  in  e«Ueiiee  the  < 
.oontaiaiMg  entries  of  various  granlB.of  pnimUuV^Anaiftte 
made  by  the  lords  of  the  manor  frooa  the -yeit  i^l^lMiMS 
time  of  the  trial.  It  did  not  appear  on  the  face  of  tfe 
graota  that  they  were  made  jwith  tiio  ciinarnt^;AWidfcage> 

>i:  that  a  sufficiency  of  common  re4MiDed/ftrjrtlie« 
jBoners.  It  was  contended  by  the 
that  Ahi&  evidence  was  not  admissible  npea'  tt<  irtnyfbiiiBd 
in. this  case,  that  issue  being  whether  theeMfbnratfeiiVin 
the  plea  existed ;  and  assuming  that  the  evidence  ''vrik  9l* 
missible,  the  custom  itself,  being  widuwt  Ii9ii|?«r'  Kitrir- 

.  tion,  wa«  void.  The  plaiutifTs  counsel,  th^n  MgiiAclMit  the 
plaintiff  at  all  events  was  entitled  to  a  verdict  npoQ  die 
new  assignment^  because  it  appeared  clearly  ^upoi|  di^  evi- 
dence that  the  defendants,  by  pulling  down  the  finnk^Jiad 
done  more  than  was  necessary  to  assert  the  ri^t  (JT  liom- 
mon.  The  learned  judge  left  three  questions  to^He  juij, 
first,  whether  the  defendants  had  established •  tkpe^rjgbt  of 
common  of  pasture  and  of  turbary  stated  in  tfie  pkas-^Ae 

jury  found  that  they  had.  Secondly,  whether  there' iraa 
within  the  manor  a  custom  for  the  lord  to  aiake,CPBA|Es  of 
parcels  of  waste,  without  limit  or  re8trictioiirr<«dMij4l;y  fislnri 
that  there  was  such  a  cnstom.  Thirdly^  wfaedier  tibe  4o- 
fendanls  had  done  more  than  was  necessary  for  i 


mA  FoUM  now  ihewed  cause  againit  ibe 

Mile*    *  Tkey  cilMi  Cmn.  Dig.  PUmkr,  G.  £,  On^itfi 

'  €Hr(s),  Bmmmif.  Ckild(k\  Htndim  v.  Knight {l)f  S^^^omer 

-wi^Bmjf^m),  MmpUrM  v.  Law{n\  GrwH  ▼.  Gutmer{o)^ 

--JKniw/'j^NmftaXf  )y  Rotkerham  v.  Greenip),  Dammn  v. 

iCtg^),  JPirfflWi  v;  Gmii(<),  Cooptr  v.  MarskaU  (i),  Kirby 

yfi'SmJ^tomiu),  Lord  Nerikmiek  v.  StamDay(tt),  Clarhon 

>.  IfoMitoMt(y),  JHrffconf   v.    Hemmett(t),   Badger  v. 


(^  4  D.  tcfL  SI ;  1  B.  frC. a  (n)  Carth.  Il6. 

C*>  m  &.  301.  (a)  1  Taant.  495. 

,  (c)  |»T.  &.419.  (p)  1  M.  &S.679. 

(i)  €  T.  R.  74«.  (^)  Cro.  Eliz.  593. 

(e)  1  Taunt.  435.  (r)  1  East,  6. 

(/)9ll.aBA.  15S.  (f)5T.R.411. 

V^)^X  R*  41?.  (0  i  Bm.  959. 

(hi  7  £a9l,  U7.  (a)  6  T.  K.  483.. 

'(O  Cro.  Elit  754.  (*)  3  B.  &  P.'34a. 

()^'*«IV.  fftr.  (y)5T.R.41l. 


Bttis. 


TftiHiTr  TfiRM,  virr  geo;  IV.  '899 

I  i^L'^jjgfiC'^^UDttl^oti  <fr  piSlfete  aihd  oT  torbat^M^  jniy        ^^^* 

t'^ibiiad  llia»<iiexlofetda#ty^did^more-than  ifaa  naceaiary  for      i^gtiarr 

^^4im^  fUfpiMb  of  asaeftng  their  right  of  eomflMn.     The 

%mMij&i^  tbaniifeclad  a  iF«Miatto«be  entered  Yor  the 

fUiMiff'^r' Is.  damages,  btft  reserved  liberty  to  the  de* 

•Yiriafliu  •otMa»g'<6%»ler  a  noMuit  if^thl^  Couft  abouM  be 

of  opinoa  that  the  endenoe  of  the  castoin  to  tndose 

'  ai%hf  ^not  to  -have  beenreceived,  or  if  that  cttstom  was 

*'>WMt  Wd'tt  4fai  a|;reed  that  the  Court  should  (as  Aey 

ykbw^  ia)  order  a  verdict  to  be  finally  entered  lor  Ae 

^|<akniy-Of  the  defendants  on  dl  or  anj  of  the  issnes. 

'•  AJbya^ iarSasler  taaei  last^  obtainad  a  mle-ntsi  for  a  new 

-^tbt,  whdb'hb  ailed  HoUi$v.Promd{a),  Dubej^fyv.  Pagt{b\ 

^'Ohrtban   n.    Wo6ik9U$eit^)r  Sk^tkespeare   v.   Peppih{d), 

-*Qmmtv:G^kmm^ie),  Baigir  v.  R>rd(f)^'EMard  ▼.  Aem- 

r(^  and  *fftfoi»T.  IVUIi9ik). 


-^  tHMlknM.  -  (1)  Id.  447. 

,  .(ia;^X:i%Car«43«. 
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1827.        Ford  (a),  Rex  v.  Warbliiigtonip),  Doe  v.  David$on{c),  Rex 
V.  tVUby(d),  and  Rex  v.  Homchurch(e), 

E.  Latoes,  Seijt  and  Selwyn  were  heard  in  support  of 
the  rule.  They  cited  Bracton,  lib.  4,  c.  S7,  Bro,  Air. 
"  Common"  pi.  9,  the  Year  Book,  15  Hen.  7,  10 6,  .and 
2  J/is^  88  a. 

Bayley^  J. — I  think  this  rule  ought  to  be  made  abso- 
lute. The  question  upon  which  I  have  entertained;  the 
greatest  difficulty  during  the  argument  is  whetiwr  the 
plaintiff  is  entitled  to  retain  his  verdict  upon  the  new  as- 
signment, and  upon  the  whole  I  think  that  he  is  not*  The 
authorities  cited  from  Brooke's  Abridgment  aod  the  Year 
Book  satisfy  my  mind  that  where  a  fence  has  been  eroded 
upon  a  common  inclosing  and  separating' parts  df'^  that 
common  from  the  residue,  and  thereby  interfering  mth  the 
rights  of  the  commoners,  the  latter  are  not  by  law  reoiraiaed 
in  the  exercise  of  those  rights  to  pulling  down  so  much,  of 
that  fence  as  it  may  be  necessary  for  them  to  remove  for 
the  purpose  of  enabling  their  catde  to  enter  and  feed  upon 
the  residue  of  the  common,  but  that  they  are  entitled  to 
consider  the  whole  of  that  fence  so  erected  upon  the  com- 
mon as  a  nuisance,  and  to  remove  it  accordingly.  Those 
authorities  shew  that  there  is  an  essential  distinction  be- 
tween this  case  and  that  of  Sadgrove  v.  Kirby  (/),  The 
fences  placed  upon  the  common  in  this  case  were  prima 
facie  as  against  the  commoners  wrongfully  and  illegally 
placed  there,  and  a  nuisance  which  they  might  abate ;  but 
the  trees  growing  upon  the  common  in  Sadgrove  v.  Kirbj/ 
were  not  prima  facie  illegally  growing  there,  for  the  lord, 
as  owner  of  the  soil,  had  prima  fade  a  right  to  plant  and  to 
have  those  trees  there,  and  the  trees  would  not  become 

(a)  S  B.  &  A.  163.  (rf)  Jd.  604. 

(6)  1  T.  R.  24«.  (e)  2  B.  &  A.  189. 

(c)  8  M.  &  S.  184.  (/)  6  T.  R.  438. 
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wrongful,  as  against  the  comoioners,  unless  it  were  by  in*  i827. 
juring  their  easement,  and  not  leaving  them  a  sufficiency 
of  common  for  their  cattle.  The  lord,  by  granting  rights 
of  common  upon  his  waste,  does  not  thereby  exclude  him« 
self  or  his  tenants  from  all  use  of  the  waste  on  which  the 
right  of  common  is  to  be  exercised,  but  merely  grants  to 
others  in  common  with  himself  and  his  tenants  certain 
rights  upon  that  waste.  All  that  the  lord  has  not  granted 
remains  in  him.  He  may  therefore  apply  the  waste  to  any 
purposes  not  inconsistent  with  the  rights  which  he  has 
previously  granted  to  the  commoners.  One  mode  by  which 
he  may  make  his  waste  beneficial  to  himself  is  by  planting 
trees  on  it.  They  may  also  be  beneficial  to  the  commoners 
by  affording  shade  to  the  cattle  at  particular  periods  of  the 
year.  He  may  also  exercise  his  right  by  turning  in  rabbits, 
provided  he  leave  a  sufficiency  of  common  for  the  com- 
moners. The  turning  rabbits  on  the  common  is  an  act 
not  primA  facie  injuriomm.  It  is  prima  facie  in  the  exer- 
cise of  his  legal  rights  as  owner  of  the  soil.  It  was  there- 
fore properly  decided  in  Sadgrove  v.  Kirby{a)  and  Cooper 
V.  Marshall  {b)  that  a  commoner  in  such  a  case  is  not  to 
take  upon  himself  to  decide  that  the  trees  or  rabbits  on  a 
common  are  a  nuisance,  and  to  cut  the  trees  down  or  de- 
stroy the  rabbits,  but  that  he  is  bound  in  the  first  instance 
to  bring  his  action  and  to  establish  to  the  satisfaction  of  a 
jury  that  they  are  a  nuisance.  If  that  be  a  sound  distinction 
between  those  cases  and  the  present,  what  was  the  prin- 
ciple upon  which  the  verdict  was  given  for  the  plaintiff  on 
the  new  assignment?  The  jury  seem  to  have  been  of  opi- 
nion that  the  defendants  had  done  more  than  was  necessary 
for  the  purpose  of  asserting  the  right  of  common ;  and  if 
the  decision  in  Sadgrove  v.  Kirby  were  to  govern  the  pre- 
sent case,  and  the  erection  of  the  fence  were  an  act  which 
the  lord  and  his  grantee  primA  facie  had  a  right  to  do,  the 
defendants  would  have  done  more  than  was  necessary  for 
the  purpose  of  using  the  right  of  common^  if  they  had 
(a)  6  T.  R.  483.  {b)  1  Burr.  259. 
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]8»r.        pulled  4owti  any  :part  <xf  tb&'  Imvk  orienQl^bei^iim  lb«ie/ 
*^"  was  aD  opening  by  which  tttbeyi  might  Imji^^  cntoned  /  tiptftJ 

«.  the  plaintiflTs  jclose.;  biit  if  the  switoleof  tb^  bank:Ofl  fiMee 

'^^^^*'  wew  a  mcutneutum  mjunomnif  wbidk  ibe  d^adanto^  ii%» 
tbe  exeroiae  of  their  rights  of  comaion  wena  justified iio^rarTi 
movingy  the  Kerdaot  of  the  jujfy,  that  they  had  »doDetmdc(ii 
than  was  aaceasary  for  the  ptirpose  <if  assarting  thtir  rjgbt^. 
could  BOt  he.  weH  founded.  It  ^seems  to-  vie  that  ]ftba  iiarr ' 
diet  lipoa  theiiawassigament  was  fotoded  upaio  thetaoliQiii 
thatibe  dafendantSiin  pulling  down  the  feiioe»  bad  donet 
somathing  more  than  they  had  a  right  to  do  iuasaeiliqg' 
tbehr  dghts  of  coaunon.  But  the  authorideB  sbcm^  thait 
tbatf  had  not tdottie  mora  than  by  law  they  «i^re.eiiltt]ad>to> 
da*  .  1  think,  therefore^  that  the  jury  weve. dot  <^arraated| 
in  cOQiiag  |o  the  conclusion  that  the  defendahts  «nlteret|i  ibd  i 
dqsMior  otbei'parpoaes  than  thoae  mentioned  in  flia4iltna«^> 
and  that: the  aerdiat  £or  tbe  plaintiff  uponi  the  new)«fiaignf- 
malit'is  not  warxanted  by  the  evidence*  r\ 

Tbe. neat  question  ia  whether  the  plaintiff, he  ealilladitOf. 
recover  ^a  the  ground  that  be  has  proved  a  cuatom  £»r  tthe  i 
load  to  inclose  paroela  of  the  wasteland  that  iratiea  thid » 
great qjaaatiofii  in.  this  ease  whether  the  lord  hadiady^snchi 
rights  .  The  Joffd  had  granted  to  the  plaintiff  a  »par|ienbir> 
spot»  pareel  of  a  large  waste*  The  defendants  had:a  rigbH) 
oficamoioa  on  the  waste,  indudiiig  the  space  of  ilatad^t 
granted  to  the  pbintiff*  unless  that  spot  had  been. Jegrtlly* 
eepariited  from  tbe  residue  of  tbe  maaor  by  the  lord.  ■  Jri 
havd  no  difficulty  in  saying  that  if  it  were  legally  .a0pttiiatirdk'> 
tbe  plaintiff .  had  a  sufficient  possession  to  entitle  him -tot 
moaat^in  trespass*  Tbe  poasession  of  the  whple  waslev 
notAiMthsianding  the  right  c^  commDo,  remaina  in  thelord^  < 
and  if  he»  in  the  manner  warranted  by  the  costomy  tnansfers  . 
the  poasesflio*  to.  the  plaintifl^  and  the  latter  enters^  theaL* 
ha  beoomea  posaeased  and  aequkes  a  lawful  poaaeasioil^aa/ 
against,  the  lord,  andt  tbe  (right  of .  tbe^  commoners;  to  tfwn 
their  cattle  over  that  land,  as  well  as  the  residue  of  the 


\ 
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wc»t^^  ift  {>e«^c|}y  consistent  *  wiljh  tbe  right  of  ficuoesskMft  i     y  f?^^ 
ben^ve9lied:«ti4p«iftiitfici-jn  him,;  "^      Ajai^i^r 

*Thle»'afr  Co  like  right  of*  tbe  lord  to  inclose  the  lan<l  in       ^• 
<fiie9tion>^aiid  to  'grant  a  perfect  title  to  the  piaintiff,  it  wws- 
insistttdj'finlt,  that^Uie  lorek  bad  ati  uniiinited  and  unrestricted' 
rigbti(fouDded  ilpow  a  custom  in  this  particular  manor)  to- 
alirilige  -thti'  agbl»  of  thecommon^rs,  and  to  confer  in*se^ 
veraitytupOnanj  per8on»frDiu  time  to  time,  such  portions  of 
tbei^^aiteilas)  be  «nrbi»  discretion  should  think  fit.    It  tieemsi 
toimb  tbat  snob  a  right  is  utteriy  inconsistent  with  an  exist* 
it^  rightio£«o«Bmon,  for  the  lord  might  by  degrees  inclose: 
tbelwbofe  of  tbe  isaste  and  so  annihilate  the  right  of  tbe' 
ootdmbiiers.^'.  Badger  v.  Ford  (a)  is  an  authority  opoo  thai 
(Antiti.    'Sul'hafi'  there  been  no  authority  I  should  have 
tboaglit  tbat  ^wherever  it  is  once  established  that  a  right  of' 
onnihpn  baa  ^Iciated  from  tifme  immemorial,  sitcfa  privilege 
ori<;aatom  Ja  tbe  lord  cabnot  by  law  be  supported^  because^ 
it  would  be  in  destruction  of  that  right  of  common^  Ail  the* 
autHoi^Ms  which  have  been  cited  in  support  of  such  a 
right  taiie'diaiitigiiisbable  from  the  present  case.    The  right 
claltned«slaisever  and  take  away  permanently  frohn  the>edm«^' 
nH^ffi^abenefiCMl  part  of  it,  so  as  to  deprive  the  coaMii6ner 
of/iinypi»Mrero4r  right  over  that  part.   In  Bateson  v.  Green(^bj 
thdpt- baU^ been*  from  time  immemorial  an  usage  for  tfae^ 
loMl  to 'dig  clay  upon  tbe  waste,  and  that  was  held  to  be 
evidence  10  shew  that  when  he  granted  out  the  rightof  com*- 
nion  to  tW<commo«ers,  he  reserved  to  himself  the*  right  0f 
digging  itlayi    The  extent  to  which  it  had  bieen  carried  in* 
tbat  ica«ie  did  not  appear  to  be  unreasonable.   Lord  KeHyow^ 
irddivering  jndgtfient,  intimated  that  there  was  no  evidefKce* 
tg^sbewihat  the  right  bad  been  more  exercised  of  lafle  years 
tbanlfomfeiiy.    Now  the  lord  by  digging  for  clay  takes  from 
tbe^lbnd  «  prodiuitof  a  particular  s|)ecies,  but  the  land  after- 
wards retnaiiia  capable  of  yielding  food  fit  for  the  feeding  of 
ctfMe.  ^/Indeed  itfreqaentty  happens  that  land,  besides ^the^ 

(fl)  3  B.  &  A.  153.  (*)  5  T.  R.  41J. 
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1827.  support  which  it  yields  for  the  food  of  man  or  of  cattle,  ba» 
within  it  some  valuable  product,  as  marl  or  limestone,  which 
it  is  desirable  for  the  owner  of  the  waste  i^  obtain  ;  and  it 
js  not  unreasonable  that  the  lord  of  a  manor  when  he  grants 
rights  on  that  land  should  reserve  .to  himself  the  right  of 
taking  such  marl  or  limestone.  But  when  he  takes  them^ 
he  does  not  permanently  deprive  the  commonera-  of  that 
benefit  which  they  are  entitled  to  derive  from  the  r surface 
of  that  part  of  the  land  from  which  the  .marl  or  limestpne 
|S  so  taken.  A  case  of  that  sort  is  dietinguiahablaAroiH'  thfi. 
present,  because  the  lord  still  leaves  for  the,bwiefit  Qf,.«the 
commoner  something  capable  of  yielding  fo^Mlior.bi^  c^tll^rT* 
The  user  of  the  privilege  by  the  lord  from  time  ta.tiinerM.. 
evidence  to  shew  that  he  reserved  that  right  to  hifl|Mself>  and. 
the  nature  of  the  substance  which  is  taken  from  the  eaiE^b< 
shews  that  such  reservation  was  not  unreatonaMe*.  Tin^ 
exercise  of  such  a  right  will  no  doubt  inteKfer^.^itbutlpkA: 
privilege  of  the  commoners  during  the  time  the  produceMiS)' 
taken  from  the  earth,  and  until  the  surface  reproduces  pas-r 
turage*  But  the  distinction  between  that  case  and  tbe>  pre- 
sent is,  that  here  the  consumer  is  wholly  and  permaneaily 
deprived  of  the  benefit  of  a  quantity  of  hnA,  whereas  in 
that  case  the  laud  was  only  taken  away  for  a  certain  period. , 
The  case  of  Clarkson  v.  Woodhouse  is  distinguishable  from  r 
the  present.  The  question  in  that  case  was  on  the  record, 
and  came  on  for  argument  on  motion  in  arrest  of  judgment. 
That  was  an  action  of  trespass  for  breaking  and  entering 
the  plaintiff's  close  in  Sialmine  in  the  county  of  Lancaster. 
The  defendant  by  his  pleas  claimed,  in  right  of  an  ancient 
messuage  in  Stalmine,  common  of  pasture  and  of  turbary. 
The  plaintiff  relied  upon  a  grant  of  parcel  of  tbe  Waste. 
The  right  claimed  by  the  defendant  would  be  exercised  on 
those  portions  of  the  waste  which  yielded  pasture  and  tur- 
bary respectively.  When  the  grants  of  common  were  first 
made,  it  is  probable  the  pasturage  would  b®  coD^ed  to 
tho^e  places  which  yielded  pasture,  and  that  that  quantity  was 
deemed  sufficient  for  the  cattle  of  all  the  commoners.    The 
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right  stated  in  the  replication  was  not  to  withdraw  from  the 
commoners  any  portion  of  the  pasture  or  turf  land,  but  that 
the  owner  should  assign  to  particular  individuals  a  particu- 
lar portion  of  moss  land,  and  that  they  should  work  upon 
that  and  not  elsewhere  until  all  the  turbary  should  be  ex- 
hausted, and  then  that  the  owner  might  inclose.  The  words 
are  ''  so  long  as  any  turbary  remained,  or  should  remain,  in 
such  respective  moss-dales ;  and  when  and  so  often  as  the 
turbary  of  such  moss-dales  so  assigned,  &c.  had  been  got 
and  cleared  therefrom  by  such  digging  and  getting  of  turves 
for  the  (^brposes  aforesaid,  the  owners  of  the  said  waste 
foi^  the  tinie  beitig  for  all  the  time  whereof,  &c.  had  inclosed 
and  approved,  &c.  to  themselves  ail  such  moss-dales,  or 
parts  of*  the  said  waste  called  Stalmine  Moss,  as  had  been 
or  should  bef  cleared,  to  bold  the  same  so  inclosed  at  their 
pleasure  ^  in  severalty  for  ever  afterwards,  freed  and  dis- 
charged fr^ra  all  common  of  pasture  and  turbary  thereon/' 
The  Mi  meattiiig  of  the  custom  to  inclose  stated  upon  that 
record  seems  to  me  to  be,  that  when  the  land  was  ex- 
hausted and  incapable  of  producing  any  more  turf,  the 
owner  of  ihie  same  might  inclose,  for  until  it  was  so  ren* 
dered  incapable  of  yielding  more  turf,  it  could  not  be  truly 
said  thtt  the  turbary  was  all  got  and  cleared  therefrom; 
and  if  that  be  the  true  meaning  of  the  custom  there  stated, 
then  it  only  amounts  to  this,  that  when  particular  portions 
of  the  land  which  have  been  destined  for  turbary  ceased  to 
have  the  power  of  producing  turbary,  the  owner  should  be 
at  liberty  to  take  that  portion  to  himself.  That  case,  there- 
fore, is  distinguishable  from  the  present,  because  the  owner 
of  the  waste  there  did  not  take  aM^ay  from  the  commoners 
any  thing  which  had  been  originally  appropriated  to  them 
for  the  purposes  of  turbary  or  pasture.  In  Folkard  v. 
Heinmeit{a)  the  grant  of  the  soil  was  made  by  the  lord, 
and  with  the  consent  of  the  homage.  Now  the  homage  are 
persons  associated  together  at  the  lord's  court,  (at  which  all 
the  tenantsr  of  the  manor  may  attend),  to  act  as  between  the 
(fl^5  T.  R.  4ir. 
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very  .likely  that  Ihey  wiU  ;leiiQ  uiiliiirio&ffto^aiiiAi^henbmA^ 
apd  if  th^  hbmage  si^  th«r(tfbr«'tha4;agi«nt  shaUchpuipifei* 
(934f|imiiig  that  the  l<Mrd  baa  a  ri^t  to  pant  wheremefetiriefdi 
is  oiore  land  than  is  oecesaary  for  abepurpoie  ofutbfc^obnii^ 
mon^fltr)  'it  may  be  reasonably^  prasuili«d  thaii|he'Jiliiia||e' 
ha)^  givi^n  their  consent  tb  the  grant  lomkfp  Wheit)afc>i]Bfkileari 
that  th«  hind  granted  may  be  taken  by  Ake  grbnioryjitsthcnfl^ 
if^terf^iog  wHb  the  rights  of  the  eormnabeiiacil  Jhald  ohnabe  i 
other  hand  it  may  be  foiHy  preaumed .  thalt  tkd  homif^ 
would  9eiver  conaent  to  any  pact  of  dte.tednnnbafibaanf^ 
ta^en  awi^  from  the  tenants,  unl€sa^ey:wes«<Eati^ditlwt> 
s^ffici^nt  remained  fotr  the  commosers.  3?be  tsase^ljibra^^ 
fore,  is  di/^inguishabie  from  the  preseob^-  *thanBi  tfab  gM>^^ 
iYa<ii«ifada.  W4th  tiie  consent  of  the  homage^  Jsena&t  ladkitipi 
by  fthe.  aqt  of  (he  lord  himself.  I  bavo  no  diffiaidt^inisayili 
ipg.,th#(b  in /my  judgment  the  {ord  has- r^ta'<a<*hiia/Qipai|, 
rf3^%ad  Mpoo  the  waste*  1  do  nQ(iay>0ulisenn^toA;9lNitii 
ciipqurri^nt  wath>:|he  rights  of  th^  comrnQneiipmijiSB  InbADl 
right  ,tQ.  ePtock  the  common,  and  to.  everjiobane^tntaaJtev 
derived  from  the  soil  not  iooonmtebl  %yilk»it&ef)dghto  bfi^ab 
cfoiPUH^rSf  And  when  it  is  ascertained^  tbaft  tkdreljhamqvii 
cQ)i^ni.oii  than  is  necessary  for  the  cattle  of  itfai9  ntunipaner^i 
the  lord>  as  it  seems  to  me,  is  entitled  to  >taiaeidlabAi!diuiiq 
own.purposas.  That  is  the  principle  upOA  pvhashitiipfstaftatqo 
of  Marion  is  founded.  The  lord  bn  a  jig\A  tauiqipra«e/n 
nqt^ias  lord*  but  as  owner  of  the  soiK  Ghmtr  ^^hhdmil^u 
sh^Ws  that^e  owner  of  the  soil,  whetberv^^rd'toflB^mlip? 
n^aj^e  such  an  approvement.  It  seettsiAium  tbife  tbh  loid^'^ 
right  is  this ;  he  may  appro¥e»  provided  hMaa^aaffiaienof  * 
of  .common  of  pasturage  for  ail  the  catde  whldustfe^^qnbtkdt^ 
to  iieed  .upon  it.  The  conimoii  n»y  origiaiflly  Jisviefbeesd 
destined  for  a  definite  number  of  cattle^,  or!  ftir.  alU  csltlfti  ^ 
le^atit  and  couchaqt  upon  certain  bnda^  .tManjr  of  ttheidK 
righU. way  bf  extii^uiabedi* orthe comitmn kmW)uikyipvk' ^ 
duce  so  much  more  herbagCi  that  a  smaller  portion  of  that 
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inmrimiy' be*MAckM'(bif  dopBsturing  ^  cAt^e  of  the  ^m. 
pMu^ns'^midad  tham  ^h«n  it  '¥mB  ofigkiatty  destined  td  ^f'^''^*'^^ 
tiatt'pQi^ib*b%»'  Now  wbeii^vertbatis  tliec«»e^  I  tbkik  tbtet  i^. 
liieicrd  iias  a  right  to  incloipe ;  htf%  in-order  tfe  justify  nAillg  Buis. 
tbeioddauiv,  tt  is  incdfnbent  vpOB  him- or- Ms*  grantee, 
M»hent(be  tight  to  inclose  ie  questioned,  to  shew  thM  Aere 
is'^sUffideBciir  •of  otanncm  left.  In  nil  fhe  cases  in  wbidi 
the  sight.  0f  the  kvd  to  kveiose  has  been  stated  on  the 
redendy  Ibtfre  bas'  been  an  allegation  that  he  left  snffidient 
cessamon  for  tbectainionerB.  That  was  so  m'Oiiftiit^i 
JEjoavdandiin  Grant  v.  Gu/mer{a).  The  eommonet  ba^'a: 
cmlaib  dghtoser  tbe  whole  of  the  waste,  and  when  the  loiii 
abridges  that  right,  he  ought  to  shew  that  be  has'dotie  thktr 
Wbkb  tbt^  law-  requires  him  to  do  before  be  abridged  tb<ij 
righti  of  tthc  cDnnnoner.  And  therefore  I  am  of  opinidn 
thfS'intfatt  caae*  it  ought  to  have  been  submitted  to  th& 
juf7^>whiethar  tfaeiB  was  or  was  not,  at  the  thne.wben  th^  lotvf 
madatkoigrMitof  iht  heus  in  quo,  a  suificiencj  of  common 
Irft'M- all  tthe  persons  having  rights  of  common  upon  the 
waite^in'^estioB*  The  right  of  the  lord  to  inclose  nfdM 
defkend  enilfae^fin^fiag  of  tbe  jury  on  that  question.  It  is 
impoasibleiCor  dns  Court,  without  knowledge  what  the  fa<rt 
ivtats&y 'whether 'the  verdict  ought  to  be  entered  foi^  thcf 
pkihtiffi  or  for  the  defendants.  It  is  not  necessary  to  give  an 
opinian  upda- the  question  whether  there  can  be  any  approve- 
n^eat^gHost  a  right  of  common  of  turbat7.  There  are  ' 
undoiibtfedly  aatboritier  to  shew  that  tbe  owners  of  the 
so^iiigeMndly  speakingi  cannot  approve  against  such  4 
rig1il^>i  In  llkii'  manori  boweveri  numerous  instances  of  an 
eaefciseM' die  right  bave  been  shewn,  and  in  all' those  ifi* 
slfaBbea>persoHS  hating  the  right  of  common  of  ttfrbavy  tfaus^ 
hanre'beoB  exdhided  fpom  die  parts  inclosed.  Thete  in- 
stataocs  having  been  always  submitted  to,  «iay  estabfisfa  that, 
at>leabt  in  tkia  bianor,  tfce  right  to  approve  does  ekist;  and 
I  Unqk^sfaat  Suck  rigfat*  may  reasonably  elfidt.    Common  6f 

(a)  lTauntri35. 
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turbary  must  be  enjoyed  in  respect  of  ancient  messuages* 
Many  of  those  ancient  messuages  may  be  destroyed  and 
others  not  substituted,  and  it  would  be  unreasonable  that 
the  whole  of  a  waste  should  remain  uninclosed  so  long  as  a 
single  commoner,  in  respect  of  an  ancient  messuage,  should 
continue  to  have  a  right  to  cut  turves  on  the  common. 
Without  giving  any  distinct  opinion  on  that  point,  it  seems 
to  me  that  in  this  case  there  was  a  sufficient  evidence  of  a 
custom  for  the  lord  to  inclose,  to  take  this  out  of  the  general 
rule  which  is  laid  down  with  respect  to  common  of  turbary  ; 
and  that,  as  against  the  common  of  turbary  in  this  case,  the 
lord  may  have  a  right  to  inclose.  But  inasmuch  as  the 
question  whether  a  sufficiency  of  common  of  turbary  or 
pasture  was  left  for  the  commoner,  and  whether  the  turbary 
left  was  sufficiently  near  and  convenient  to  that  messuage 
in  respect  of  which  the  right  is  claimed,  has  not  been  sub* 
mitted  to  the  jury,  I  think  that  there  ought  to  be  a  new 
trial. 


The  other  judges  concurring. 


Rule  absolute. 


It  is  a  pre- 
sutDption  of 
law  that  waste 
land  adjoining 
a  road  belongs 
to  the  owner 
of  the  adjoin- 
ing inclosed 
land,  whether 
freeholder, 
leaseholder,  or 
copyholder. 


Doe  on  the  demise  of  James  Pring  and  John  Roberts 
V.  Pearsey. 

EjJECTMENT  for  a  cottage  and  garden  in  the  parish  of 
Taunton  St.  Mary  Magdaten,  in  the  county  of  Somerset. 
Plea,  not  guilty.  At  the  trial  before  Burroughs  J.  at  the 
Somersetshire  spring  assizes,  1827i  it  appeared  that  the  cot- 
tage in  question  had  been  built  by  the  defendant's  father  in 
1804  on  a  slip  of  waste  land  (by  the  side  of  the  turnpike 
road)  adjoining  to  inclosed  land,  which  was  copyhold, 
belonging  to  John  Roberts^  one  of  the  lessors  of  the  plain- 
tiff, and  which  at  the  time  of  the  serving  of  the  ejectment 
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was  in  the  occupation  of  his  tenant,  James  Pring.  There  I8'i7. 
vras  no  evidence  to  shew  what  number  of  acres  the  in- 
closed land  contained.  It  was  contended,  that  as  the  ad- 
joining land  belonged  to  Roberts,  the  prima  facie  pre- 
sumption was,  that  the  waste  between  his  land  and  the 
high  road  belonged  also  to  him.  On  the  other  hand  it  was 
insisted  that  that  presumption  only  took  effect  where  the 
owner  of  the  adjoining  lands  was  a  freeholder.  The  learned 
judge  directed  the  jury  to  find  for  the  plaintiff,  but  reserved 
liberty  to  the  defendant  to  move  to  enter  a  nonsuit.  A 
rule  nisi  having  been  obtained  for  that  purpose, 

jP.  Pollock  and  C.  jP.  Williams  now  shewed  cause,  and 
ErikUte  and  Carter  were  heard  in  support  of  the  rule. 

Batlet,  J.— -It  is  desirable  that  there  should  be  one 
defiuite  rule  applicable  to  all  cases  of  this  description. 
Now  it.  is  a  prima  facie  presumption,  that  waste  land  on 
the  sides,  and  the  soil  to  the  middle,  of  a  highway,  belongs 
to  the  owner  of  the  adjoining  freehold  land.  The  rule  is 
founded  on  a  supposition  that  the  proprietor  of  the  adjoin- 
ing land  at  some  former  period  gave  up  to  the  public  for 
passage  all  the  land  between  his  inclosure  and  the  middle 
of  the  road.  I  think  that  rule  applies,  not  only  to  freehold, 
but  to  copyhold  lands  also.  There  was  no  evidence  to 
shew  when  the  road  was  first  made,  but  it  was  a  turnpike 
road.  If  the  road  existed  at  the  time  when  the  copyhold 
was  first  granted,  viz.  from  time  immemorial,  the  right  of 
property  in  the  road  and  the  waste  adjoining,  might  have 
remained  in  the  lord.  But  if  the  road  were  taken  out  of 
the  land  after  the  copyhold  was  granted,  the  presumption 
would  be  that  the  property  in  the  road  and  the  waste  ad- 
joining was  in  the  copyholder.  Now  I  think  we  ought 
not  to  presume  that  the  road  in  question  was  made  before 
the  time  of  legal  memory.  The  probability  is  that  it  was 
niade  hMg  since*  And  if  the  road  wns  made  within  the 
time  of  legal  memory,  then  the  primA  facie  presumption  is. 
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lesr.        that  the  wMte  land  adjoiniiig  the  road  bdovfed  to  JBo^ 


beris,  the  copyhold  teoaiit  of  the  laad  next  \ 
^  not  to  the  lord.     The  riri^  ka  ef  tem^.  a 

PiAissT.     therefore  be  discharged. 

The  other  judges  concurriog. 
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ABATEMENT. 

See  VtLACTiCMj  5. 

WkevB  a  eertiermn  was  granted  on 
Ike  apirficalioo  of  two  parties,  and 
one  oc  tlwin  died  before  the  matter 
CHDe  on  for  argument,  the  Court 
htmd  the  case  notwithstanding. 
Bae  T.  YorUmt,  N.  R.  Juitices,  U. 
7&8G.4.  Fage^M 

ACCEPTANCE. 
Su  Bill  or  Exchanqe. 

ACCEPTOR. 
See  Bill  of  Ex(samgb. 

ACT  OF  BANKRUPTCY. 
See  AaaiQNBBSy  2. 

ACTIONABLE  WORDS. 

SflrPLBADIKO,   1. 

ADMISSION. 

An  admitsioQ  of  a  debt  due,  made  ^by 
a  ddblor^  after  aticst,  bat  before  an 
escsfe,    is    eindenoe    against    the 
I  in  an  action  for  the  escape. 
I  ▼.  Jma,  T.  8  G.  4.       878 

AD  QUOD  DAMNUM. 
Sse  NkvuariOM,  1. 

AD¥OWSON. 
SeeCfJBEOY. 


AFFIDAVIT. 

See  Bail,  2. — ^Deputy. — Indict- 
ment.— Quo  Wabbavto. 

Affidavits  are  not  admissible  to  aggra- 
vate punishment  upon  a  conviolioa 
for  felony,  though  the  record  is  re- 
moved into  thb  Court.  Reg  t. 
ElUi,  M.  7  G.  4.  Page  174 

AGENT. 

See  Vendob  and  Vehdke,  T. 

If  the  agent  of  the  grantee  of  ammi- 
ties  renders  accounts  crediiiag  bis 

Srincipal  with  instalments,  which 
e  states  have  not  been  reoenred^ 
bat  charging  commission,  and  after- 
wards paying  the  balance,  as  if 
they  bad  been  received  |  the  jury 
may  infer  an  agreement  by  the 
agent  to  be  responsible  for  sacb  in- 
stalments, in  case  ther  were  not 
paid  by  the  grantors  of  the  anDui- 
ties.    Shmo  v.  Woodcock,  T,  8  G.  4. 


AGREEMENT. 

See  EviDENCB,  13. — ^Landlobd  . 
Tenant,  1. — ^Lease,  2,  3. 

1.  By  writing  not  under  seal  A. 
agrees,  in  consideration  of  7000/.,  to 
present  the  nominee  of  JB.  to  the 
nesLt  turn  of  a  rectory,  and  to  far- 
nish  an  abstract  of  ^itle  to^  and 
execute  a  cooveyaoce  of,  the  next 
presentatioii  to  fi.  :—8«ch  a  writing 
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ANNUITY, 


ANNUITY. 


is  only  an  agreement,  not  a  con- 
veyance, and  does  not  require  an 
ad  valorefn  stamp.  IVUmot  v.  Wil- 
ImsoH,  £.  8  G.  4.  Page  620 

2.  Afterwards,  A.^  by  consent  of  B., 
agrees  to  sell  the  next  presentation 
to  C  for  7,&00l.,  on  having  such 
title  as  A^  had  received,  U.  pay- 
ing to  B.,  absolutely,  on  a  day 
certain,  the  odd  500/.  A,  furnishes 
an  abstract  of  such  title  as  he  had 
received,  which  C.  refuses  to  ac- 
cept, and  no  conveyance  is  tendered 
to  him.  B.  sues  C.  for  the  500/. 
There  is  a  good  consideration  to 
support  the  action,  and  A,  having 
done  all  that  his  contract  required, 
it  Is  no  answer  to  the  action  that 
no  conveyance  was  tendered  to  C. 
.  Id.  ibid. 

ALIEN  ENEMY. 
Set  Patent,  3. 

AMENDMENT. 
See  Certiorari — Coroner,  1 ,  2. 

Where  a  bill  was  61ed  against  the 
Mttrsbd  for  an  escape,  entitled  ge- 
nerally of  the  term,  and  alleging  the 
escape  to  have  tsJKen  place  on  the 
15tb  day  of  the  same  term,  to  which 
there  was  a  special  demurrer,  that 
the  canse  of  action  had  relation  to 
the  first  day  of  the  term,  the  Court 
allowed  the  plaintiflP  to  amend  his 
'  bill  by  specially  entitling  it,  upon 
payment  of  costs,  although  it  ap- 
peared by  affidavit  that  the  prisoner 
was  recaptured  before  the  motion 
was  made  for  leave  to  amend. 
Brazier  v.  Jona,  H.  7  &  SO.  4. 

349 

ANNUITY. 

1,  An  annuity  deed  need  not  be  exe- 
cuted before  the  memorial  thereof 
is  inroUed,  if  the  memorial  is  in- 
rolled  within  thirty  d&ys  from  the 
date  menticv^ed  in  the  deed.  Bucke- 
ridge  v.  Flight,  M,  7  G.  4.        113 

2.  In  the  memorial  of  an   annuity 


deed,  it  is  sufEicient  to  set.  foT)b  all 
the  names  of  the  subscribing  wit- 
nesses, without  specify ii^.. which 
party*s  execution  th^  witnesai^  re- 
spectively attested.  Buck^ri^  v. 
Flight,  M.  7  G.  4.       '    P^ffcUS 

3.  Where  a  married  man,  living  with 
his  wife,  cohabited  with,  a  »tpgle 
woman,  who  knew  that  he  wf» 
married,  and  at  the  termination  of 
the  illicit  intercourse,  gave  l^er  a 
bond  to  secure  the  payment  o^  an 
annuity  for  the  suppoct  of  h«aself 
and  two  children,  the  offspring  of 
their  cohabitation : — Held«  that  an 
action  at  law  might  be  maint^ned 
on  the  bond  to  recover  the  arrears 
of  the  annuity.  N^e  v.  Mokdey^ 
M.  7  G.  4.  .1(55 

4.  Where  the  grantor  of  an  annuity, 
in  pursuance  of  an  agreement,  with 
the  broker,  received  the  whole  con- 
sideration money,  and  immediately 
afterwards  returned  15/.  per.  cent, 
for  law  expenses  and  broker^g^^  and 
the  amount  of  one  year*s  annjiity, 
which  was  deposited  in  a  bank  und 
drawn  out  quarterly  to  pay  th^  an- 
nuitants : — Held,  that  this  was  an 
illegal  retainer  of  part  of  the  con- 
sideration money,  within  the  mean- 
ing of  53  G.  3,  c.  141,  s.  6/ and 
after  the  lapse  of  eight  years  the 
Court'  set  aside  the  annuity  on  pay- 
ing principal  and  interest  on  the 
money  advanced,  together  with 
reasonable  expenses^  although  the 
annuitants  were  not  directly  privy 
to  the  retainer,  and  although  one 
of  them  was  dead  before  the  ap- 
plication made.  Rnletf  v.  Gardner^ 
ff.  7&8G.4.  207 

5.  An  indenture,  releasing  one  an- 
nuity and  granting  another,  is  well 
described  in  the  memorial  as  a 
*' grant  of  an  annuity,"  within 
53  G.  3,  c.  141,  s.  2.  CmHter  v. 
Wentworth,  /T.  7  &  8  G.  4.       286 

6.  "  Grant  of  mmtdl;^'  is  a  sufficient 
description  in  the  ^memorial^of  an 
annuity  deed  containing  special  co- 
venants.    Browne  v.  Lee,  k.  8  G.  4. 
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ARREST. 


ASSUMPSIT. 
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7m  a  surety  may  sue  a  co-sarety  for 
payments  made  by  the  former  on 
account  of  an  annuity,  notwith- 
stantfin|(  the  bankruptcy  and  cer- 
tticate  of  the  latter ;  a  surety  not 
berag  a  creditor  within  the  49  G.  3, 
c.  121,  s.  17.  Brawnt  ▼.  Lee,  E, 
8  G.  4.  Page  700 

8.  Where  the  grantor  of  an  annuity 
assigned  it,  together  with  all  the 
secorities,  for  a  valuable  considera- 
tkm,  to  A,  part  of  which  be- 
longed to  B  ,  one  of  the  co-sureties 
for  the  payment  of  the  anunity, 
nad  it  was  agreetl  by  deed  between 
j4,  and  B,  that  the  former  should' 
retain  out  of  the  annual  payments 
0ttffcient  to  pay  him  the  principal 
awn  adyanced,  together  with  in- 
terest, and  that  when  be  should 
lw?e  been  paid  principal  and  in- 
terest, the  annnity  should  be  for  the 
lieneit  of  B. :— Held,  that  the  an- 
Doity  did  not  thereby  become  ex- 
tioffaisfaed,  and  that  the  co-sureties 
atill  remained  liable  to  contribution 
to  A,^  although  B.  bad  assigned 
tloek  for  further  securing  the  pay- 
ment of  the  anuuJty.     Id.         ibid, 

9.  A,  purchased  and  paid  for  an  an- 
nuity for  his  life,  which  was  re- 
gularly paid  up  to  the  time  of  his 
death.  No  memorial  was  inrolled  : 
— Held,  that  his  executrix  could 
not  recover  back  any  part  of  the 
consideration  money.  Davis  v. 
Br^an,  E.  8  G.  4.  726 

APPEAL. 
See  County  Rate. 

APPRENTICE. 
See  Plbadino,  6. 

ARBITRATOR. 
Sm  AwABD.  —Money  Paid,  2. 

ARREST. 

Set  CoiWTAM.B,  2. — Dbputy. — 
Peacticb,  2. 

U  Whtf  «  yeomM  wwder  of  the 

VOL*  IX. 


Tower  of  London  was  arrested  and 
put  ID  special  bail,  and  thereby  ob- 
tained his  liberation,  the  Court  re- 
fused to  decide  on  motion  his  right 
to  be  exempt  from  arrest,  even 
though  the  terms  of  his  warrant 
gave  him  that  privilege.  Bidgood 
V.  Dacies,  M.  7  G.  4.  Page  153 
2.  In  an  action  for  maliciously  ar- 
resting and  imprisoning  plaintiff 
until  he  gave  bail,  it  was  proved 
that  in  consequence  of  a  verbal 
message  sent,  plaintiff  went  volun- 
tarily to  the  bailiff's  house,  and 
gave  a  bail-bond  : — Held,  that  this 
was  not  an  arrest  and  imprisonment 
to  sustain  an  action  on  the  case 
against  the  original  plaintiff,  al- 
though the  latter  bad  no  cause  of 
action.  Berry  v.  Adamson,  E. 
8  G.  4.  Page  558 

ASSIGNEES. 

See  Bankrupt.  —  Monby  Paid.— 
Set-off. — SaeaiFF,  I. — Wabbant 
OF  Attorney. 

1.  Where  assignees,  under  a  second 
commission  of  baukrupt,  have  re- 
fused to  interfere,  and  the  bank- 
rupt has  not  paid  \5s,  in  the  pound, 
but  has  effects  whereon  to  levy,  a 
creditor  may  take  out  execution 
upon  a  judgment  recovered  before 
the  second  commission.  Austin  v. 
Denmford,  E.  8  G.  4.  600 

2.  The  assignees  of  a  bankrupt, 
though  neither  of  them  is  petition- 
ing creditor,  eannot  avail  them- 
selves of  an  act  of  bankruptcy  of 
which  the  petitioning  creditor  would 
be  estopped  from  availing  himself. 
Tope  V.  Hockin,  T.  8  G.  4.        881 

ASSIGNMENT. 

See  Annuity,  8. — ^Landlord  ano 
Tenant,  I.— Sale,  1. 

ASSUMPSIT. 

5re  Annuity,  §. — Evidence,  10. — 
M-ONEY     Paid.— Partners,    3. — 
Pleading,  4.— Tolls,  I. 
3p 
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BAIL. 


.   ..BAHS^UPT.i.iiu 


ATTORNEY. 

See  Award,  1 . — Bail,  2. — Evidence, 
2,  9.— Practice,  7. — Trespass. 

"  To  attendiug  defendant  to  a  lock- 
up-house, filling  np  a  bail-bond, 
and  obtaining  his  release,*'  is  a 
taxable  item  in  an  attorney's  bill, 
as  a  charge  at  law,  within  2  G.  3, 
c.  23,  s.  23.  Fearne  v.  Wilson, 
M.7  G.4.  ,        Page  157 

AWARD. 
See  Costs,  1 . 

].  Where  all  matters  in  diflFerence 
between  parties  to  a  suit  in  equity, 
some  of  whom  were  infants  repre- 
sented by  their  next  friends,  were 
referred  to  arbitration  by  an  order 
of  the  Vice-Chancellor,  *'  with  the 
consent  of  the  attomies  of  the  par- 
ties in  the  Siiid  suity"  and  an  action 
was  brought  upon  the  award : — 
Held,  in  error,  that  the  award  was 
not  bj nding  on  the  i nfants.  Biddell 
▼.  Dome,  H.7  &c8  G.4,         404 

2«  Where  an  award  is  sought  to  be 
set  aside  on  the  ground  that  the 
arbitrator  has  not  determined  all 
.  matters  in  difference : — Held,  that 
if  the  affidavit,  coupled  with  a  rule 
nisi,  discloses  the  objections  to  the 
award,  it  is  a  sufficient  compliance 
with  the  rule  E.  T.  2  G.  4.  Ramt- 
home  V.  Arnold,  E,  8  G.  4.       556 

3.  A  motion  to  set  aside  an  award, 
made  under  an  order  of  nisi  prius, 
must  be  made  within  the  time  al- 
lowed for  moving  for  a  new  trial, 
unless  a  sufficient  excuse  is  shewn 
-for  the  delay.     Id.  ibid, 

BAIL. 

See  Arrest. — Practice,  2,  6. 

1.  Time  allowed  to  add  and  justify 

bail  by  habeas  corpus,  where  one  of 

the  bail,  of  whom  notice  had  been 

given,  was  suddenly  tak^n  ill.   Gill- 

,  hank's  Mail,  M.7  G.  4,,  6 

2.,  Where  time  was  applied  for  to 
«eod  an  affidavit  ofJuj|ti6ca^n  iijto 


the  country,  to  amend  ^  fii^ti^^  in 
the  jurat,  the  Court  made  the  \at- 
torney  pay  the  costs  of  the  applica^- 
tiou.  Shillitoc's  Bail,  M.  7,ffq4. 
Pqgjf  6 


BANKERS.  ., 
See  Partners,  4. 


t'li. 
>  to 


BANKRUPT. 

u 

See  Annuity,  7. — Assignees.— Mo- 
ney Paid. — Pleading,  5. -^Prac- 
tice, 7. SeT-OFP, — SuCRLfF,  i. 

1.  A  consignee  ordered  goods  to  be 
delivered  to  him  at  his  own  wlire- 
house,  and  on  their  arrival  at  the 
warehouse  of  the  carrier,  took  ^am(^ 
pies  of  them  to  his  own  warehocrse, 
and  left  the  bulk,  for  bis  own  con- 
venience, at  the  carrier's,  and  l»e- 
carae  bankrupt: — Held,  that  the 
transitus  was  at  an  end;  that  the 
property  in  the  goods  had  vested'  in 
the  consignee  ]  and  that  bis  assig- 
nees were  entitled  to  recover  tfa^m 
from  the  consignor,  who  bad  stopped 
them  in  the  hands  of  the  carrier. 
Foster  v.  Frampton,  M.  7  G,  4.  108 

2.  if  a  bankrupt  is  sued  upon  a  caase 
of  action  arising  before  his  bank- 
ruptcy, and  obtams  his  eerlificftte 
pending  the  suit,  he  must  pleafl ,  it) 
puis  darein  continuance;  and  if' he 
does  not,  and  judgment  is  obtained 
and  an  action  thereon  brought 
against  him,  he  cannot  plead  his 
certificate.  Todd  v.  Maxfield,  M. 
7G.  4.  171 

3.  Where  an  act  of  parliament  secured 
to  certain  persons,  for  a  fanbib^' 
term,  the  benefit  arising  from  a 
patent  for  making  a  machifie,  wkh 
a  proviso  that  it  should  becdoie  void 
if  they  should  transfer  ^r  idd^n 
their  interest  thjCreia  to  any  persons 
exceeding  the  number  of  Jive,  and 
two  of  the  patentees  became  bank- 
rupt:—Held,  that  thc^  assignment 
of  their  interests  lo  Uieir  a'ssignees 
for  the  benefit  of  cretiito4%,  though 
fhe,ffUfD^rM^P^»e4^„l9rim^3b  H^i 


BILL  bF  EXCHANGE. 


BROKER. 
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not  within  the  proviso.     Bloxham  v. 
£/*«,  H.7  &SG.4.       Fage  215 

4.  A  debtor  appointing  a  time  and 
place  to  meet  and  pay  his  creditor, 
and  failing  to  keep  his  appointment, 
must  be  presumed,  in  the  absence 
of  evidence  to  the  contrary,  to  have 
absented  himself  with  intent  to  de- 
lay bis  creditor,  and  thereby  com- 
mits an  act  of  bankruptcy ;  and  in 
an  action  by  a  bankrupt  against  his 
assignees  to  try  the  validity  of  the 
commission,  the  plaintiff  must  give 
evidence  to  rebut  that  presumption, 
or  he  cannot  maintain  the  action. 
Widger  v.  Browning,  H,   7  &   S 

,  G.  4.  306 

5.  A  person  having  the  security  of  a 
warrant  of  attorney  for  his  debt, 
entered  up  judgment  by  non  sum 
informatus,  and  took  out  execution 
against  the  goods  of  his  debtor,  and 

.  by  bill  of  sale  from  the  sheriff  took 
possession  of  the  same.     In  a  few 

.days  afterwards  the  debtor  became 
bankrupt,  and  the  assignees  re-took 

.  the  goods.  In  trover,  Held,  that  the 
plaintiff  was  not  a  creditor  having 
security  for  his  debt  within  6  G,  4, 
c.  16,  s.  108,  and  was  entitled  to 
recover  back  the  goods.  Weymer 
Y.  Kemble,E.8G.4.  511 

6.  A  general  notice  of  defendant's  in- 
tention to  dispute  the  bankruptci/  in 
an  action  by  assignees  of  a  bank- 
rupt, is  not  sufficient  under  6  G.  4, 
c.  16,  s.  90.  Trimley  v.  Uidns,  E. 
SG.4.  548 

BASTARD. 

One  magistrate  has  no  power  to  com- 
mit a  single  woman  for  refusing  to 
be  examined  respecting  the  father 
.  of  her  bastard  child.      Martin,  ex 
parte,  M.  7  G.  4.  65 

BATH. 
See  Tbover. 

BILL  OF  EXCHANGE. 

See  Evidence^  5. 

1;  If  a  negotial)Ie  instrument  for  the 


payment  of  money  is  framed  in  such 
equivocal  terms  as  to  render  it  am« 
biguous  whether  it  be  a  bill  of  ex- 
change or  a  promissory  note,  the 
bolder  has  the  option  of  treating  it 
as  either,  as  against  the  maker. 
Edis  V.  Bury,  E.  8  GA.  Page  492 

2.  If  the  indorser  of  a  bill  is  compelled 
by  the  holder  to  pay  him  part  of  the 
amount,  he  may  recover^  it  back 
from  the  acceptor  in  an  action  for 
money  paid  to  his  use.  Pownat  v. 
Ferrand,  E.8G.4.  603 

3.  The  statute  1  &  2  G.  4,  c.  78, 
embraces  all  bills  payable  at  a'par^ 
ticular  place,  whether  made  so  pay- 
able by  the  drawer  or  by  the  ac- 
ceptor.     FayU  v.  Bird,  E.  8  G.  4. 

639 

4.  A  bill  drawn  payable  in  Lon'don, 
and  accepted  payable  there,  without 
adding  "  only  and  not  otherwise  or 
elsewhere,"  is  accepted  generally 
within  the  statute,  and  need  not  be 
presented  for  payment  in  London, 
Id.  ibid. 

5.  By  the  custom  of  merchants  the 
indorsee  of  a  lost  bill  of  exchange 
cannot  recover  at  law  the  amount 
against  the  acceptor,  although  the 
loss  was  after  the  bill  became  doe, 
and  although  the  acceptor  was  of- 
fered an  indemnity.  Hansard  v. 
Robinson,  T.  8  G.  4.  860 

BISHOP. 

See  Execution,  1 . 

BROKER. 

See  Annuity,  4. — Evidence,  3. — 
Frauds,  Statute  of.  —  Lien. — 
Partners,  3. 

A  sworn  broker  of  the  city  of  London 
is  in  the  nature  of  a  public  agent, 
and,  therefore,  in  an  action  against 
him  for  negligence  in  making  a 
contract,  the  Court  will,  on  motion, 
compel  him  to  produce  his  books^ 
for  the  purpose  of  enabling  the 
plaintiff  to  inspect  them  and  take  a 
copy  of  the  contract.  Browning  v. 
Aylwiti,  T.8G.4.  801 
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COMMON. 
CANALS. 


Ste  Poor  Rate,  5,  6. 

In  an  action  by  a  canal  company, 
bound  by  act  of  parliament  to  keep 
the  banks  of  the  canal  in  good  re- 

fiair,  against  the  owner  of  adjoining 
and  for  excavating  his  land,  where- 
by the  banks  fell  in,  the  plaintiffs 
cannot  recover  without  shewing  that 
the  banks  were  in  good  repair  when 
'  they  fell  in.  Stafford  Canal  Co.  v. 
Uatlen,  H.7&SG.4.     Page  266 

CARRIER. 

....    £ee Bankrupt,  I. 

CASE. 

See  pLEADmc,  4. 

'  CERTIORARI. 

^  See  Abatement. 

A  return  to  a  certiorari  signed  by 
justices,  vvithout  their  descriptions 
as  such,  and  without  their  sealsj  is 
^ad;  but  the  Court  will  send  it  back 
to .  tliem  for  amendment.  Rex  v. 
K<ni/onf  £.  8  G.  4.  694 

CLERGY. 

Seeh^ABBj  1. — Sequestration. — 
Tithes. 

A  prebendary,  who  had  the  advowson 
I.  «f  4  rectory  in  right  of  his  prebend, 
died  while  the  church  was  vacant : — 
Held,  that  his  adiiiinistratrix  had 
vtbft  right  of  presentation  for  that 
tufn.  Retmell  v.  Bishop  of  Lincoln, 
T.SG.  4.  810 

COAL  MINES. 
Sf«  NAViGATioy. — Poor  Rate,  2,  3. 

COMMITMENT. 
Set  Bastard.— J ueTiCBS,  1. 

tOMMON. 

See  C0PYHOL9. 


CQMPULSORY  jPAyjVlJ^N;!:,. 
,  See  MoNiiY.PAi|ib.i^4     '^/  .. 

00NSIDERATi6N.>i    ''. 

See  AOREEMENT,  2.— AkKuiTVV^&;"4. 
Patent,  2. 

CONSTABLK..'/';!!iwI;\i  " 

1.  A  constable^  having  a  warraiiVau- ' 
thorising  the  seizure  of  cp^ain  sp(e- 
cified  goods  alleged  to  liave  tteen 
stolen,  seized  those ^ppcjs  and  others 
not  specifieid  In  the  warrant.  The 
latter  goods  wei^  notifltely  Wfur-' 
nish  evidence  of  the  ideniuy'nf'^e 
former:— Held,  that  be  WaaT  If^le 
in  an  action  of  tresfpass^'  HMtl^  i- 
copy  of  th«  warl-fant  hiA  n^dil'^lk^a 
demanded  of  him,  purfeitttm%»44 
G.  2,  c.  U,  s.  6.  Crojae^t.  ^kiUty, 
H.7&SG.4.  Pt^2Q4 

2.  A  constable  may  arrest 'a' p^f^bn 
npon  a  reasonable  susrpicion  offfelohy, 
and  take  him  before' a  magiirtrtlfe, 
although  no  felony  has  frfftictbfJbn 
committed.  Beckwiih  ^.  F/Ht6tV,"E. 
8G.  4.  '      '     4W 

3.  A  high  constable^  by  the  diHecVi^n 
of  justices,  employed  and  paid  spe- 
cial and  ordinary  constable?  to  sup- 
press riots  at  an  election: — Hild,' 
that  the  sums  so  paid  were  ettrtor- 
dinary  expenses  incurred  1)y  t^ic 
high  constable  within  41  (?:  3,  "c. 
78,  s.  2,  which  the  justices  mi^t 
make  an  order  upon  the  treasurer 
to  reimburse  him.  Rex  y,  Leicester 
Justices,  T.  8  (?.  4.  PageVJUt 

CONVERSION.  '      ' 

See  Vendor  and  Vendee^  2. 

CONVICTION.. 

^ee  Excise. 

COPYHOLD. 

See  Custom. — Evidence,  _12.^J^- 

RiOT. — Waste.*'*' 
L  Qu(tre,  whether  the  lord  ofa^aUor 


Cdfet*6'iAlTCyN. 

niay^  !h  general,  make  grants  of  the 
waste,  irpofi  which  the  copyholders 
have  a  right  of  common,  provided 
he  lea^e  'sufficient  f6r  the  copy- 
.  holders,  jirlcte  v.  JSUu,  T.  8  G.  4. 
Page  897 

2.  A  special  custom  that  he  may, 
leaving  sufideiit  for  the  copyhohl- 
ers,  WQu&d  he  good.     Id,  ibid, 

3.  SeptblCf  that  a  special  custom  that 
he  may,  without  limit,  would  be 
bad.    Jd.    .  ibid, 

CORONER. 

1»...A.  coroner's   iiv|uisitioD    can    be 
nAffli^nded  in  matters  of  form  oniy, 
.Mes  Yn  Ev^tt,  IJ.r&cS  G.  4.     237 
2«  QQUtiing  the  Dame  of  the  place 
whece  t£e  doatU  hAppened^  or  the 
body.wna  found  {  omitting  the  names 
of  the  jurors  in  the  body  of  the  in- 
i^isition;  inserting  their  christian 
.  nitmes.  by  mitials  or  abbreviations; 
A^PV^g    the  death   to   have    been 
«8iiA9d  by  horsea  the  property  of  ^., 
R,  and  Co.,  they  being  in  fact  the 
property  of  ^.  and  B.  only ;  are  all 
^defects  of  substance,  which  cannot 
be  supplied  by  amendment,  and  for 
which  an  ioqui^itkm  may  be  quash- 
ed    Id4  ibid. 
3.  Tsiespass  will  not  lie  against  a  co- 
roner for  turning  a  person  out  of 
,  a  room  in  which  be  is  about  to  hold 
an  inquest.     Gamett  v.  Ferrand,  E. 
8  G.  4.  657 

CORPORATION. 

3^e  JugTiess,  I  .-^Quo  Warranto,  1 . 

1.  Quo  warranto  information,  for 
usurping  the  office  of  justice  within 
the  Dorougb  of  S.  Plea,  that  de- 
fendant was  elected  at  a  corporate 
meeting  where  a  majority  of  the 
aldermen  and  capital  burgesses  were 
present.  Replication,  that  at  the 
supposed  clcftiqn  6ve  capital  bur- 
gesses (naming  them)  and  no  others 
were  present,  and  that  they  were 
Dot  the  major  part  of  the  capital 
"burgi^ses.     R«jb7ad^r,  that  at  the 
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election,  besides  the  lave  capital 
burgesses  named  in  the  replication, 
there  were  present  K,  and  T.,  then 
being  capital  burgesses,  au(J  that  the 
five  capital  burgesses  named  in  the 
replication,  together  ivith  JfiT.  and  7*., 
were  the  major  part  of  the  capital 
burgesses.  Surrejoinder,  that  Jl. 
and  T.,  before  the  election  of  de- 
fendant, had  been  elected,  admitted 
into,  and  exercised  the  office  of 
alderman,  and  at  the  election  of  de- 
fendant were  present  as  aldermen, 
and  that  before  defendant's  election 
two  other  persons  were  elected  and 
admitted  as  capital  burgesses  in  the 
room  and  stead  of  K,  and  T,  Re- 
butter, that  at  the  election  of  K. 
and  T,  as  aldermen,  the  major  part 
of  the  aldermen  were  not  assembled, 
and  that  after  the  election  of  K» 
and  T.,  and  before  the  election  of 
defendant,  and  while  K.  and  T. 
exercised  the  office  of  alderman,  qua 
warranto  informations  were  filed 
against  them,  and  judgment  of  ous- 
ter given;  with  a  denial  that  K, 
and  T.  were  ever  aldermen :— Held, 
on  demurrer,  that  K.  and  T.  were 
not  good  capital  burgesses,  though 
they  had  been  ousted  from  the  office 
of  alderman ;  and  judgment  for  the 
crown.  Rex  v.  Hubbalt,  M.  7  G,4, 
Page  143 

2.  A  corporator  who  has  voted  at  an 
election  of  corporate  officers,  is  not 
a  competent  relator  to  impeach  that 
election,  on  the  ground  of  an  objec- 
tion to  the  presiding  officer;  at  Least 
without  shewing  that  he  was  igno- 
rant of  the  objection  when  he  voted 
at  the  election.  Rex  v.  Slythe,  H. 
7&8G.4.  181 

3.  The  like  point.  Rex  v.  Lane,  and 
Rexv.Cobbold,H.7&BG.4.    183 

4.  The  title  of  a  person  having  an 
inchoate  right  to  be  admitted  a  free 
burgess  of  a  borough,  cannot  be 
impeached  on  the  ground  of  a  defect 
of  title  in  the  officer  by  whom  he 
was  admitted.  Rex  v.  Slythe,  H. 
7  8c  8  G.  4.  226 


S18        COVENANT. 


DEVI&E. 


COSTS. 

Scf  Amendment. Attorney. — 

Bail,  2. — Pabtnebs,  2. — Prohi- 
bition. 

I.  \A  cause  and  all  matters  in  differ- 

.   cnce  were  referred  to  an  arbitrator, 

the  costs  of  the  cause  to  abide  the 

event  of  the  award.     The  arbitrator 

,  found  45/.  to  be  due  to  the  plaintiff 

,  .  on  a  balance  of  accounts,  but  as  the 
defendant  had  been  arrested  without 
reasonable  or  probable  cause  for  a 
lurgersum  than  was  due,  he  awarded 
him  20/.  as  a  compensation  for  the 
unlawful  arrest,  and  directed  a  ver- 
dict to  be  entered  for  the  plaintiff 
for 25/.,  the  difference:— Held,  that 
the  defendant  was  not  entitled  to 

X!'}ca9i%  under  43  G.  3,  c.  46,  s.  3. 
xWhonqiMion  v.  Atkinson,  H.  7  &  8 

....(?•  4.  Page  347 

{2.  Tl>e  Court,  without  a  judge's  cer- 
tidcate,  wiU  not  enter  a  suggestion 

.  "On  the  roll  to  deprive  the  plaintiff 
of  his  costs  under  5  G.  4,  c.  106, 
in  an  action  where  the  defendant 
resided  in  Wales  at  the  time  of 
serving  process,  although  the  sum 
recovered  is  utnler  50/.  Mortimer 
V.  Harris,  E.  8  G.  4.  534 


COUNTY  RATE. 

Where  a  county  rate  is  made  under  a 

local  act  giving  a  limited  right  of 

'  ^peal,  parties  aggrieved  have  still 

'  the  unlimited  right  of  appeal  given 
-  by  tijc  general  act,  55  Cr.  3,  c.  51, 
'^.14.     Rex  v.  Bucks  Justices,  T. 

'   BG.  4.  777 

COVENANT. 

/lyw  Pleading,  3,  6. 

A  covenant  that  defendant  has  not 
,    permitted  or  suffered  to  be  done  any 
"  ^  act  whereby  the  estate  was  incum- 
bered, is  not  broken  by  his  consent- 
ing to  an  act  which  he  could  not 
\\ prevent,   '  Hobson  v.  Middleton,  H, 
7&dG:4.  ^249 


CUSTOM. 

See  Copyhold, — Evidence,  12. 

Semble,  that  a  custom  to  present  a  sar- 
render  of  copyhold  lands  for  enrol- 
ment within  an  inde6nite  time,  is 
an  unreasonable  custom.  Doe  v. 
CallatDoy,  E,  8  G,  4.        Page  518 

CUSTOM  OF  MERCHANTS. 

See  Bill  of  Exchanoc. 

DEED. 

See  Agreement,  1.  —  Annuity. — 
Evidence,  8,  13. — Husband  and 
Wife,  1. 

DEPUTY. 

A  person  deputed  to  takeqffidmits  onfy, 
is  not  a  "  deputy'*  within  \2Geo.\, 
c.  29,  s.  2,  which  requires,  before 
arrest  in  an  inferior  Courts  an  affida- 
vit of  debt  to  be  made  '^  before  the 
officer  who  issues  the  process^  or  his 
deputy,"    Rogers  v.  Jones,  T,  8  G.  4. 

878 
DEVISE. 

See  Disclaimer. 

I .  J,L,  devised  to  his  son  /.  H,  L, 
for  life;  remainder  to  trustees  to 
preserve  contingent  remainders;  re- 
mainder to  i^^second^  third,  fourth, 
and  all  and  every  other  the  son  and 
sons  of  his  said  son  /.  //.  L,  in  tail 
male,  according  to  seniority  of  age 
and  priority  of  birth.  There  was ' 
no  limitation  to  the  Jirst  son  of 
J.  H,  L,  The  declaration  of  the 
trust  contained  a  provision  to  raise 
money  for  the  daughters  of  /.  H,  L. 
on  failure  of  issue  male  of  bis  body; 
and  the  will  also  provided  that  in 
case  J,H,L,  should  have  any  child 
or  children  other  than  and  except 
an  eldest  or  only  son,  then  /.  H.Ll 
might  raise  money  for  portions': — 
Held,  that  the  first  son  oF  J.  tt.  L. 
took  no  estate  under  the  will.  Laiig- 
ston  V.  Pole,  H.7SiS  G.  4.     pB 

2.  Testator  wilted  as  f9nows:  "I  give 
and  bequeath  to  iny  son  ^.'lo/. 


©^V'l&E. 


EJECTMENT^ 


919 


extra  morq  /Ithmv  any  other  of  my 
^ons:  and  likewise  unto  A^B,  my 
wife  the  whole  of  ray  effects  during 

-'lietiife:  also  the  fre^old  estate 
'  Which  I  now  enjoy  I  bequeath  as 

'"  fbltows;  A.B,  my  daughter,  /.  B, 
and  /.  B,  my  sons,   likewise  B.  B. 

'  otherwise  N.,  all  the  last  mentioned 
names  to  be  all  equal  sums,  what- 
ever it  may  amount  to,  except  any 
of  the  aforementioned  should  die, 
then  their  shares  to  be  equally  di- 
vided amongt  the  other  that  is  sur- 
viving:"—Held,  that  the  freehold 
estate  passed  to  the  four  devisees 
last  mentioned,  and  that  B,  B,  other- 
wise N.  having  been  ousted  by  A.  B, 
might  maintain  ejectment  for  one 
undivided  fourth  part.  Roe  v.  Burn, 
H,7&8G.4.  Pag€44\ 

3,  Testator  being  seised  in  fee  of  free- 
'    hold  and  copyhold  lands,  and  having 

also  leasehold  for  lives  and  for  years, 
-"  and  other  personal  property,  devised 
'    and  bequeathed  the  same  to  trustees, 
'  their  heirs  and  assigns,  habendum 
"   in  trust  for  and  during  all  testator's 
right,  title,  and  estate  therein,  upon 
trust,  first  to  pay  debts  and  funeral 
^  e?(penses,  and  then  to  apply  the  an- 
nual income  to  the  use  of  his  two 
nieces  for  their  lives  j  and  after  their 
decease  there  were  devises  to  their 
jl  grandchildren,  male  and  female,  in 
,'   terras  so  ambiguous  and  contradic- 
tory, as  to  make  it  doubtful  what 
equitable  interest  the  grandchildren 
'  took: — Held,  that  the  trustees  took 
aii  estate  in  fee  in  the  freehold  and 
copyjiold  lands,  and  an  absolute  in- 
.  tere^t  in  the  leasehold  for  lives  and 
years,   and  that  the  devises  over, 
'    though  full  of  difficulties,  did  not 
,'  make  the  will  void  for  uncertainty. 
^'  Houston  V.  Hughes,  E.  8  G.  4.    464 

4.  Testator,  after  giving  some  pecu- 
^  niary  legacies, proceeded  thus :  "'All 

-  n^y  property  and  eftects  of  all  claims 
'.  I  shall  nave,  I  give  to  my  brother; 
j^  .but  liay  mother  is  at  libcfty  to  give 
^^jfOpo/.  of  ray  property  where;  shp 
'^  ^glea^s;''~|](ela,  tl^at  the  testator's 


real  estate  passed  to  his  brother. 
Doe  V.  Morgan,  E.  8  G.  4. 

Page  633 
DISCLAIMER. 

1.  Quctre,  Whether  a  disclaim^  of 
lands  devised  can  be  by  parol.  Doe 
V.  Smi^th,  M,  7  G.4,  136 

2.  A  devisee  of  lands  refused  to  take 
them  under  the  will,  but  claimed  to 
be  entitled  to  them  as  heir  at  law: 
— Held,  no  disclaimer,  and  that  he 
might  afterwards  recover  the  lands 
as  devisee.     Id,  '    tbid. 

DISTRESS. 

See  Excise. — Variance.    ; 

DISTRICT  PARISHES.  ] 

A  parish  cannot  be  legally  sepafsAed 
into  districts  for  the  relief  And  main- 
tenance of  the  poor,  unless  it  cannot 
otherwise  reap  the  full  benefit  df 
the  statute  43  Eliz.  c.  2.  Baitock 
V.  Ridgway,  E.  8  G.  4.  685 

DOCKS. 

See  Poor  Rate,  7. 

DURHAM. 

See  Execution. 

EJECTMENT. . 

See  Devise,  2. — Marriage  Sett^^^ 
MENT. — Waste. 

1.  Where  A.  has  been  tenar^  Q(pe- 
.    raises,  and  upon  his  quittij^g  ^nem 

B.  takes  possession,  the  leg^  {ipe- 
suraption,  until  the  contrary  appear, 
is  that  B,  came  in  as  assignee  of  A>i 
and  a  notice  to  quit  served  upon  B. 
will  sustain  an  ejectment  against  y^. 
Doe  V.  JVUliams,  M.  7  G.  4.       30 

2.  A  person  who  held  glebe  lands  as 
tenant  to  one  incumbent,  and  con^ 
tinued  in  possession  under  his  suc- 
cessor, without  disturbance,  mbst 
be  presume<l  to  hold  as  tenant  to 
the  latter,  and  ^cannot  be  dispos- 

,sessed   wUliout   a   notice    to   quit. 
J  pde  V.  Sowtrviite,  A/.|  G]  ^' ■  tOO 
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EVIDENCE. 


EVIBEKCE. 


ERROR. 
See  AwAHD,  1. — Practice,  6. 

ESCAPE. 
See  ADilis»iaiT.«--AMSJfDMENT. 

EVIDENCE. 

See  Admission.— Affibavit.—Bank- 
KUPTr  4.  — Broker. — Canals. — 
Corporation^  2. — Ejectment. — 
Frauds,  Statute  op. — Limita- 
.  HON  OF  Actions. — Pleading,  2, — 
Policy  of  Insurance. — Ship,  1. 
— Stamp.  —  Tithes,  1 .  —  Vari- 
ance.— Vendor  and  Vendee,  2, 
— Waste. 

1.  A  sbip  saHivg  in  1821  for  her  port 
of  destination,  and  never  arriving, 
bat  reported  a  few  days  after  ber 
departure  to  have  foundered,  crew 
surviving,  may  reasonably  be  pre- 
sumed to  have  been  lost  by  perils 
of  the  sea)  in  absence  of  proof 'to 
the  contrary,  and  the  assured  on 
goods  Is  not  bound  to  call  any  of  the 
crew,  assuming  them  to  have  sur- 
vived the  toss  of  the  ship.  Rosier 
V.  Reid,  M.  7  G.  4.  Page  2 

2.  Attorney  for  lessor  of  plaintiff  in 
ejectment  obtftined  from  defendant 
an  existing  lease  to  him  of  the  pre- 
mises in  question,  for  the  purpose 
of  preventing  defendant  from  setting 
it  up  as  a  defence  to  the  action,  and 
afterwarcfs  produced  it  at  the  trial, 
pursuant  to  notice  from  defendant : 
— Held,  that  Itc  thereby  admitted 
the  lease,  and  that  it  might  be  read 
in  evidence  on  the  part  of  defend- 
ant, without  proof  of  its  execution. 
Doe  v.  Hemming,  M.  7  G.4.       15 

3.  The  signed  entry  of  a  contract  in 
a  broker  s  book  is  not,  of  necessity, 
the  only  evidence  to  render  the  con- 
tract binding  within  the  Statute  of 
Frands.     Gomn  v.  JJiah,  M.  7  G.  4. 

148 

4.  If  several  acts  of  felonious  taking 
property  are  so  connected  hs  to  form 
one  transHCtion,  evidence'  of  each 
taking  may  be  received  against  the 


prisoner,  s<Mi«to««tabl»)i  ltetf»ific 
feloay  charged  ioi  the  iii6if(|iiien€, 
Ra  Y.  EUiSi  M.  7  QM.    Pa^\7^ 

5.  In  an  action  by  indorsee  against 
indorser  of  a  bill  of  caqchang^  M- 
dence  of  an  aeknowledgpaeiM'^f  an 
existing  debt,  and  of  asiprdmiaf  to 
pay  by  tliedefendant>-isiadiiiia^ble» 
and  sufficient  to  snpftort'  nvc^unt 
upon  aoacGDUBt  staiecL  ^iH^iagstaffe 
V.  BoardmOH,  H.  7\&«(?^-4w  *248 

6.  On  the  trial  of  anac^iomloA^aiiia- 
licioHs  pros6cuti(M>,  tltot^iefimdaot 
produced  a  witness  »to  pro^e  fcsason- 
able  and  probable  cause  ibrUibe  Ipro* 
secution,  and  there 'being  ifcoching 
te  contradict  his  evickticftc-^iHeld, 
that  the  judge  was  JwuBrrapia^  in 
acting  upon  it  and  cKDcetiog  adaon- 
suit,  without  leayhigifaia.'CrHih  to 
the  jury.  D«r»  ▼»  Himia^i  Hui7  h 
SG.4^  :  '    -  -M,380 

7.  A.  being  possessed  of  >  two  i  closes 
divided  by  a  Cence  and  gate^i«^ld 
one  to  B.)  and  afterwards  Iheubther 
to  C.  C.  twice  re|>8nrBd  the  gate  at 
bis  own  expense,  alter  notice  ilrom 
B,  to  do  so,  aiider  a  threat,  lin  one 
instance,  of  impounding  faidclittle 
if  he  did  not:-**Uekl,  that)  this. Ms 
some  evidence  to  go-totfae  juvyvfrom 
which  they  might  presuaici  a'^al 
obligation  on  the  part  of  B^  td  re- 
pair the  gate.  Boyle  v«  T&mljfUf  H. 
7  fc8G,^.  MO 

8.  Such  an  obligation  may  he  decktred 
on,  as  being  *'  in  respect  of  the  de- 
fendant's occupation,  *  thoi^^  evi- 
denced by  a  deed.     Id.        « >  'ibid, 

9.  On  the  trial  of  an  action  for  an 
attorney's  bill  it  is  not  n(ccss^r{f/ta 
prove  notice  to  produce  the  bUL  de- 
livered before  action  brought  s  Jt  is 
sufficient  to  give  an  examined  copy 
in  evidence.  CoUing  v,  Trjevieek, 
11,7  8iSG.4t.    .  .i45e 

10.  A  person  having  title  tolaad>ined 
for  use  and  occupation  sigaiivst  j4,, 
who  had  received  possession  from  a 
third  possession :— field; '  that'  'A '9 
declaration,  **  I  don'^l  consider >  the 
land  as  yours,  but  prove  tiie  <d|gfat> 


EXaSE; 


PRAUDS. 


Ml 


*  Bm^'Wipa^^yeu  rent/'  would  not 

"  anppdrt  asmmpsit  for^usc  vad  occu- 

-     polkm.   >  Cripps  w  Blanks  £.  8  G.  4. 

Jm.  Page  480 

hL  Iq  Uraspaes  quare  cktmum  /regit, 

•'.t'  mriftfa  apiisa-  of  liberum  Unemaiium, 

)•  pnoof  iliRt    both    parties    have  a 

>  <*cloBe  of  the  same  name  will  not 

'•    prtrvenbthe  plaintiff  from  recovering 

Hiihdat  a  new  aasignmcat.     C4x>ke 

- .   V.  Jack^on/B.  8  G.  4.  495 

iflu .  W>kQTe<  a  surrender  of  a  copyhold 

'.    WW  Ytiadc  ont  of  Court  in  1790, 

>:•  and  'preaeoted  by  the  homage  in 

•-.  1742;  bui  no  entry  of  the  surrender 

-t'  «adf  prescntraeiit  was  made  on  the 

<     i^Us  of  ;tb6. manor,  tbrongfa  the  in- 

' '  «hrertciioe  of  the  steward,  although 

.  •• /Ahc  £eB  ;for  that  -purpose  was  paid  by 

M  ^tbcr  Agent  of  the  surrenderee,  and 

f    '.thb  evunnlment  did  not  in  fact  take 

i-^:  place  till   1820:— Held,   that  the 

^  *-  ^arrender  and  presentment  might  be 

{•I  -proved  by  the  draft  of  an  entry  pro- 

'  rJikieed'Irom'tbe  muniments  of  the 

•i   > manor,  and  the  parol  testimony  of 

.<•'  the  foreman  of  the  homage  who 

).'  made  sudi  presentment.     Doe  v. 

>     CalAm<9,  JS.  6G.  4.  518 

.13.  A*  paper  writing  in  the  form  of  an 

ir.  agreement  between  father  and  son, 

Dnrting  to.  be  a  conveyance  of 
;  with  a  stipnlation  for  quiet 
\ '  enjoyaient  absolutely  and  for  ever, 

•  not  being  under  seal,  operates  only 

•  ^dsi  an  Agreenieot,  and  is  admissible 
•'  in-  evidence  without  a  deed  stamp. 

J?nr  V.  Ridgewell,   Inhabitants,  E. 
8G.  4.  678 

EXCISE. 

Where    excise    officers    seized    and 

carried  away  goods  as  a  distress  to 

satisfy  a  conviction   for  penalties 

'     under  th«   malt  acts,   and  inime- 

rfiMely  aftcrwanls  the  owner  paid 

'the  penalty  without  demanding  a 

'    .  returb  of  the  goods: — Held,  that 

,  ^  tbei  ofiicera  were  not  liable  for  in- 

.    .^ufiy  doneio  the  goocls  in  carrying 

'  V  tbciife  hii^kl  ;to  the  ownev  of  their 

J r^  oim  -aoeord* . •  Hutthit%a  v.  Morris, 

1,};*.  e.G./4^^   .    •     -.  .      ,    -.  499 


EXECUTION. 

Sec  Shebipv. 

A  tenant's  goods  were  seized  under  a 
writ  of  pfjne  per  radios  issued  out  of 
the  Court  of  Pleas  al  Durham.  He 
made  default,  and  his  goods  were 
forfeited  to  the  hi  shop,  by  whose 
order  the  sheriff  sold  them,  and  paid 
the  proceeds  to  the  plaintiff: — Held, 
that  the  writ  of  pone  per  vadios  was 
not  an  execution  within  8  Ann,  c,  14, 
s.  I ,  and  that  the  landlord  could  not 
claim  from  the  sheriff  half  a  year's 
rent  due  to  him  before  be  removed 
the  goods.  Brandling  v.  Barrings 
ton,  E.  8  G.  4.  Pqge  609 

EXECUTOR. 

See  Annuity,  9. — Limitation  pF 
Actions. 

FACTOR. 
Set  Sbt-off. 

FISH*MARK£T. 

See  Mahxet. 

FORFEITURE. 
See  Lease,  2. 

FORGERY. 
See  Partners,  4. 

FRANCHISE. 

See  Market. 

FRAUDS,  ^fofiife  of: 

See  Evidence,  3. — Vendor  and 
Vendee,  S,  4,  6. 

A  broker  entered  in  his  book  the  terms 
of  a  contract,  but  did  not  sign  it, 
and  delivered  to  the  party- bought 
ajid  sold  notes  copied  from  his  book, 
and  which  he  did  sign : — Held,  that 
these  constituted  a  sufficient  nqte  px 
memorandum  of  the  bargaioi.within 
the  Statute  of  Frauds.  G^m^  v. 
4/hh,  Af,7G.  4,     .  r.  ,,.148 


9««        HIGHWAYS. 


.INSOEVENT'DlBBTOBt)  i 


FREE  M'ARREN. 

Grouse  are  not  birds  of  warren.    Duke 

of  Devonshire  v.  Lodge,   T.  8  G.  4. 

Page  875 

FREIGHT. 
Sec  Ship,  1. 

GAME. 
See  Free  Warren. 

GRANT. 
See  Annuity.— Copyhold. 

HACKNEY  COACHES. 

A  paving  act  authorised  the  commis- 
sioners to  *'  direct  and  regulate"  the 
hackney-coach  stands  within  their 
district: — Held,  that  they  might 
nmove  a  stand  altogether,  if  it 
obstructed  a  public  street.  Rex  v. 
RawUrwon,  M.7  G.4,  7 

HARBOUR. 

See  Makpamus,  4,  5, 

HERIOT. 

The  creation  of  a  tenancy  in  common 
in  a  copyhold  tenement  held  by 
heriot  custom,  entitles  the  lord  to  a 
beHot  from  each  of  the  tenants  in 
common  j  but  if  the  several  tenan- 
-tries  are  reunited  in  the  same  per- 
6on,>  the  lord  is  entitled  to  one 
heriot  only.  Holiotcay  v.  Berkeley, 
M.  7  G.  4.  83 

HIGHWAYS. 

Ste  PftriT  Sb8«ion8. — Poor  Rate,  8. 
— Sessions,  1. — Waste. 

An  order  for  stopping  up  an  unneces- 
sary footway  under  .55  G.  3,  c.  68, 
fi.  2,  must  state  distinctly  the  parish 
in  which  the  footway  lies,  must  de- 
scribe its  length  and  breadth,  and, 
$embiet  must  order  it  to  be  sold  as 
well  as  stopped  up.  Rex  v.  Kenyan, 
JS*.8G.  4.  694 


HUSBAND  AND  WiFB«  .o 

See  Practice,  5.     ..  ]^  ^ 

,  Where  husband  and  wife  agseed 
by  deed  to  separate  immedialely 
and  live  apart,  the  former  to  allow 
the  latter  a  maintenance,  and  they 
did  not  in  fact  separate  Immediately, 
but  lived  together  several  months 
afterwards,  apparently  as  matr  %nd 
wife:— Held,  Chat  the  deed  was 
void.  Hindley  v.  Marquwiif  Wtst^ 
meath,  H.7  ^%  Q.  4.  Pagt'Bb  I 
If  a  wife  lives  apart  from  her  bus- 
band  against  his  wish,  and  be  is 
willing  to  maintain  her  in  his  oivn 
house,  he  is  not  liable  even  for 'Ne- 
cessaries contracted  for  by  ber' dar- 
ing the  separation.     Id,  ibid, 

INDICTMENT. 
See  EviDEMC£>  4. 


1 .  In  an  indictment  for  p^ijt^ry  it  is 
sufficient  to  state  that  the  person 
who  administered  the  oath  had  com- 
petent authority  to  do  so,  witfaout 
setting  out  the  nature  of  his  autho- 
rity,    ilex  V.  Callanan,  M.  7  G,  4. 

97 

2.  If  an  indictment  assigns  perjury 
upon  several  parts  of  an  affidavit, 
and  sets  them  out  as  continiums, 
though  other  matters,  not  set  out, 
intervene  in  the  affidavit,  thrs'is 
not  a  fatal  variance.     Jd,  ibid, 

INFANT. 
See  Award,  1 . 

INFERIOR  COURT. 
See  Deputy. 


INQUISITION. 
See  Coroner. 

INSOLVENT  DEBTOR.  .  , 

See  Warrant  of  AttornkV. 
WThere  a  defendant  is  arrested  for  a 
debt  in  respect  of  wbjcb  hip  V^ 


JOlN^r  STOCK  COMPANY, 


JUSnOES. 


9^3 


been  discharged  under  an  insolvent 
act,  and  gives  a  bail-bond,  the 
Court  will  order  the  bail-bond  to 
be  delivered  up  to  be  cancelled. 
Norton  v.  MoseUy,  M,  7  G,  4, 

Page  107 

JOINT  STOCK  COMPANY. 

i.  By  the  Thames  Tunnel  Act,  5  G.  4, 
c.  156,  s.  23,  it  was  enacted,  "  that 
the  persons  who  had  subscribed,  or 
should  thereafter  subscribe  or  ad- 

.  vance  money  towards  making  the 
tunnel^  should  pay  the  sums  by 
them  subscribed  at  the  time  and 
place,  and  in  the  manner  directed 
by  the  company,  and  in  case  any 
such  subscribers  should  neglect  to 
pay,  the  company  were  empowered 
to  sue  for  and  recover  the  money." 
By  s.  91,  reciting  that  the  pro- 
bable expenses  would  amount  to 
£160,000,  and  that  more  than 
four  fifth   parts  of  such  expenses 

,  had  already  been  subscribed  by  se- 
veral  persons    under    a    Contract, 

,  binding  them,  their  heirs,  &c.  for 

I  payment  of  the  sums  so  subscribed 
by  them,  it  was  enacted,  that  the 

.  whole  £160,000  should  be  sub- 
scribed in  like  manner,  before  the 
act  should  be  put  in  foixe : — Held, 
Uiat  the  word  subscriber  in  the  act 
meant  only  those  who  had  stipu- 
lated to  pay,  and  not  those  who 
had  paid  money,  and  that  a  person 
whose  name  was  inserted  in  the 
act,  and  who  had  paid  a  deposit  on 
shares,  but  who  had  not  signed  the 
contract,  was  not  a  subscriber 
within  the  act,  nor  liable  to  be  sued 
by  the  company.  Thames  Tunnel 
Company  v.  Sheldon,  H,  7  &  8  G.  4. 

278 
2.  The  deed  of  settlement  of  a  joint- 
stock  company  provided,  that  the 
directors  should  without  summons 
meet  at  their  office  once  a  week,  on 
and  at  such  day  and  hour  as  they 
should    from   time   to   time   agree 

'  upon^  and  at  such  other  times  as 
they  should  from  thne  to  time  be 


convened  in  muniier  hereinafter 
mentioned,  or  adjourned,  and  Ibal 
three  directors  should  be  a  board. 
Another  clause  authorised  any  three 
directors  at  any  time  to  call  a  special 
board,  by  giving  under  their  hands 
in  writing  three  days*  notice  to  the 
other  directors,  which  notices  were 
to  be  countersigned  by  the  secre- 
tary, and  to  be  sent  by  him  two 
days  prior  to  the  time  appointed  for 
such  meeting: — Held,  that  tO  con- 
stitute a  good  weekly  meeting 
without  summons,  the  day  and 
hour  must  have  been  previously 
agreed  upon  by  the  directors,  and 
consequently  that  a  meeting  of 
three  directors  without  previouA 
agreement  on  their  part  to  meet  on 
any  fixed  day  or  hour,  was  not  a 
meeting  duly  convened  within  the 
meaning  of  the  deed  of  settlement. 
Moore  v.  Hammund,  E.  8  G\  4, 

Pege4S2 

JURISDICTION. 

5ee  Justices,  1. — Petit  Sessions.— 
Sessions,  3. 


JUSTICES. 

See  Bastard. — Cbrtioeari.--'Cok- 
STABLE,  3.  —  Corporation^  1. — 
Hackney  Coaches.  —  Hiohwats. 
—  Notice  of  Action.  —  Ps^t 
Sessions. — Sessions. 

1.  Where  the  justices  of  a  borough 
had  exclusive  jurisdiction  within 
the  borough,  but  concurrent  juris- 
diction with  the  justices  of  tber 
county  over  the  iiberties  of  the  bo- 
rough:— Held,  that  for  offences 
committed  within  the  liberties,  they 
might  commit  to  the  county  gaol, 
and  try  the  prisoners  at  the  borough 
sessions.  Rex  v.  Musson,  M.  7  G,  4. 

172 

2.  The  2  G,  3,  c.  28,  which  gives  ad- 
ditional protection  to  justices  in 
cases  of  actions  brought  against 


024  LANDLORD  AND  TENANT.    «  LEAsy.^  ^^'^  *^ 


' '  tbem  «for  tiny  tktng  done  in  punu- 

'  «i(f  of  that  act,  but  wbtch  does  not 
require  notice  of  action,  does  not 

*  fkfMri^  tbem  of  their  right  to  the 
notice  required  by  the  24  G^.  2,  c.  44, 

>  which  requires  notice  in  cases  of 
aciioiis  brought  against  justices  for 
any  thing  done  in  execution  of  their 
qfime.  Rogers  v.  Broderip,  H.  7  ^' 
8  G.  4.  Page  194 

ft.  Wbere  in  an  action  against  a 
Hiagistrate,  under  the  2  G.  3,  c.  28, 

'  the' pbdntiff  proved  service  of  a  no- 
tice not  pemctly  conformable  with 
the  requisites  of  the  24  G.  2,  c.  44, 
and  was  thereupon  nonsuited : — 
Held,  that  the  nonsuit  was  right. 
Id.  ibid. 


LANDLORD  AND  TENANT. 

See  Execution* — Lbasb. 

1.  An  agreement  for  the  sale  and  as- 
signment of  a  term  in  certain  pre- 
mises contained  a  stipulation  that 
the  vendee  should  "  in  the  mean 
time  and  until  the  assignment  was 
made,  pay  and  allow  to  the  vendor 
at  the  rate  of  ^100  per  annum, 
from  the  time  of  taking  possession 
of  the  premises  until  the  completion 
of  the  purchase  :" — Held,  that  this 
constituted  the  relation  of  landlord 
and  tenant,  and  that  a  half-yearly 
payment  having  become  due  before 
the  completion  of  the  purchase,  the 
landlord  was  entitled  to  be  first 
satisfied  oift  of  the  proceeds  of  the 
tenant's  effects  sold  under  a  Jl.fa. 
Saunders  v.  Musgrave,  E,  8  G.  4. 

529 

2.  If  the  reservation  of  rent  in  a  lease 
refers  to  a  subsequent  proviso,  by 
which  the  rent  is  to  be  reduced  if  a 
certain  event  happens,  the  plaintiff, 
in  an  action  of  debt  for  the  rent, 
must  set  out  the  reservation  with 
the  proviso  in  his  declaration,  al- 
though the  event  has  not  happened. 

.VffiHmmr  y.  Ormrod,  £.  8  G.  4. 

^7 


LAW  AND  fiQCTlTY/    " 

I  -1   'mm: 

See  AwABP>  K      .  . 

1.  An  action  at  law  cannot  'ht  '4>titn- 
tained  upon  an  order  of  a  codrt  of 
equity.  Biddeft  v. Dowse,  H.7&S 
G.  4.  Page  404 

2.  This  court  will  not  give  any  opifrioa 
upon  a  case  sent  irom  Chancery 
containing  questions  upon  equitiftile 
estates  merely.  Houston  V.  Huglfes, 
£.  8  G.  4.  464 

LEASE. 

iSee  Ejectment,  2. — LAKm^Oui^  akd 
Tenant. 

1 .  A  lease  by  a  rector  of  hit .  gfebc 
lands  and  other  rectorial  property, 
made  between  the  years  1803  and 
1816,  while  the  13  Eliz.  c.20,  con- 
tinued repealed,  is  valid.  Z)oe.T. 
Somervilie,  M,  7  G.  4.  100 

2.  A,  agrees  to  grant  B.  a  lease  of  a 
house  as  soon  as  be  becomes  pos- 
sessed thereof,  to  bear  date  nom 
2 1  si  December,  1825,  for  fourteen 
or  t«venty-one  years.  At  the  date 
of  the  agreement  the  house  was 
under  a  lease  which  would  not '  ex- 

f)ire  till  Midsummer,  1827 ;  the 
egal  estate  being  in  trustees,  first 
to  pay  debts,  and  secondly  to  pay 
an  annuity  to  T.,  and  subject  thereto, 
to  the  use  of  A.  if  he  attained 
twenty-four.  In  JunCr  1825^.afte^ 
A.  had  attained  twenty-four,  but 
before  the  outstanding  lease  bad/ex- 
pired, he  and  the  trustees  joined  in 
a  fresh  lease  to  C.  for  twenty- three 
years  : — Held,  that  A,  was  liable  to 
an  action  before  the  expiration , of 
the  lease;  but  that  the  (Ullages 
would  be  only  the  value  of  a  Vqase 
for  so  much  of  the  term  as  would 
probably  be  subsisting  when  the 
lease  did  expire.  ford\r\  Tilty,  H, 
7  &BG.4.  '  448 

3.  A  lease  contained  a  proviso,  '*  that 
if  the  rent  shoukl  be  iti  /  artdiil  .lor 
tw^uty-ope  dayjs  ((fter.dei^n(l,,9rif 

,  ai?y  of  the.  covenant^.  »l|op|d,Jbe 


LIMITATiON;  OF  ACTIONS. 


MANDAMUS  ^     9S6 


brokeiiy  'the  lerni  graoted,   or  m 
much  thereof  as  should  be  unexpired, 
shouhl  be  void,  and  it  should  be 
Iji^/ul  for  the  laoUlord  to  re-enter : 
^  .-->-Held«  that  the  lease  was  only 
^  yoidable  by  breach  of  the  covenant, 
' .  mid  that  the  landlord  was  bound  to 
.  i^ake  AB  actual  re-entry  in  order  to 
/  take  advantage  of  the  forfeiture,  of 
.  which  a  subsequent  receipt  of  rent 
was  a  wAiver.  Arnshy  v.  U^oodward, 
:   £.  8  G.  4.  Page  536 

4.  By  agreement  of  3l8t  March,  A, 
agreed  to  g^ant  B.  a  lease  of  a  pub- 
lic-house for  twenty-one  years,  from 
29Ui  Septtmber  then  next,  in  con- 
sideration of  £1000,  of  which  £10 
^  was  paid  down^  £90  was  to  be  paid 
on  13th  April,  and  the  residue  on 
having  possession.  B.  being  called 
on  to  pay  the  £90  required  A.  to 
prove  his  title,  which  being  refused^ 
he  gave  notice  that  he  would  re- 
scind the  contract,  and  brought  an 
action  to  recover  the  i£  10,  which  he 
bad  paid  : — Held,  that  he  had  a 
right  so  to  do,  and  that  he  was  not 
, bound  to  wait  until  29th  Septanber, 
'  from  which  time  the  lease  was  to 
mo.     Roper  v.  Coombcs,  E.  8  G,  4. 

562 
LIBEL. 

See  Pleamno,  1. 

LIEN. 

An  agreement  by  a  broker  that  he 
will  sell  goods  for  his  principal,  and 
pay  over  the  whole  proceeds,  with- 
out setting  off  a  debt  then  due  to 
faim  from  his  principal,  is  not  bind- 
ing upon  the  broker,  so  as  to  de- 
prive him  of  his  legal  right  of  lien 
or  set  off.  M'Gillvcray  v.  &imson^ 
M.  7  6.  4.  35 

LIGHTHOUSE. 
See  Poor  Rata,  1.    ' 

LIMITATION  OF  ACTIONS. 

I. 'One  of  two  joint  executors  was 
'  apfilted  to  fot  payment  of  a  dcWt  of 


hi«  testator,  who  bad  been  dead 
twenty  years,  and  as  against  whom 
the  debt  was  barred  by  the  stamte 
of  limitations*  and  said,  "  1  beUeve 
the  debt  is  a  just  one,  and  has  never 
been  paid.  1  sbouid  be  happy  to 
serve  you  in  the  matter  if  I  could, 
bat  I  cannot  do  any  thing  with- 
out the  consent  of  the  (testator's) 
family  :'*— Held,  in  an  action  against 
both  executors,  that  there  waa  im 
such  acknowledgment  of  tbe  «icbt 
as  took  the  case  oat  of  the  stalnte 
of  limitations  as  af^ainsl  than ; 
there  being  no  promise,  express  or 
implied,  to  pay  the  debt*  M^Cul- 
lock  V.  J)awe§,  M.  7  G.  A.  Page  40 

2.  On  issue  taken  of  actio  non  accrevit 
infra  sex  annos,  in  an  action  of  as- 
sumpsit, it  was  proved  that  the  de- 
fendant said  within  six  yeiM^  pn 
being  applied  to  for  payment,  *'  I 
cannot  pay  the  debt  at  present,  but 
I  will  pay  it  as  soon  as  I  can  ;'*--> 
Held,  that  this  was  not  a  sufficient 
acknowledgment  to  take  the  case 
out  of  the  statute  ,of  limitations, 
without  proof  on  the  part  of  the 
plaintiff  of  the  defeudant*s  ability  to 
pay.     Tanner  v.  Smarts  E.  8  G^  4. 

549 

3.  Where,  after  the  lapse  of  six  ye«rs, 
a  defendant,  being  asked  for  the 
payment  of  a  debt,  said,  "  I  owed 
the  money,  but  I  have  a  receipt  in 
full  of  all  demands,  I  shall  search 
for  it,  and  let  you  know  in  the 
event  of  my  not  being  able  to  find 
it: "—Held,  that  this  was  not  suffi- 
cient to  take  the  case  out  of  the 
statute  of  limitations.  Brydges  v. 
Plumptre,  T.  8.  G.  4.  746 

MANDAMUS. 

1 .  Mandamus  refused  to  the  trustees 
of  the  Rvghy  Charity  to  compel  the 
payment  of  increased  alms  to  claim- 
ants on  the  funds,  althoHgb  the 
upplicants  were  at  an  advknced  ajje, 
and  would  probably  be  dead  belSre 
reKef  could  be  bad  in  Chancery. 
'Rugby  Charity  Trustees^  ex  parte, 
H.7&SG.4.  214 


9e6 


MARKET. 


MINlSTfeR. 


2.  Mandamus  lies  to  a  minister  to 
restore  a  parish -clerk  removed  by 
him  without  just  cause.  And  the 
Court  will  not  judge  of  the  justice 
of  the  cause  of  removal  upon  the  ex 
parte  statement  of  the  minister;  he 
must  state  it  in  his  return  to  the 
mandamus^  and  give  the  clerk  an 
importunity  of  answering  it.  Rex 
v.  Docks,  H.7&SG.4. Page 234 

3*  The  return  to  a  mandamus,  denying 
the  matters  of  the  writ  with  a  pro- 
testando,  is  bad.  Rex  v.  Bristol 
Dock  Co.  H.7&8G,4.  309 

4.  An  'act  of  parliament  authorised 
the  Bristol  Dock  Co.  to  make  a 
floating  harbour^  and  required  them 
to  make  a  common  sewer  in  a  cer- 
tain direction,  and  also  to  alter  and 
reconstruct  all  or  any  of  the  sewers 
of  Bristol  at  the  mouths,  so  that 
they  might  be  discharged  consider- 
ably under  the  surface  of  the  water 
in  the  harbour,  and  also  to  make 
such  "  other  alterations  and  amend- 
ments** in  the  sewers  as  should  be 
necessary  in  consequence  of  the 
floating  harbour.  The  sewers  con- 
structed under  the  water  of  the 
floating  harbour  became  a  nuisance 
to  the  neighbourhood : — Held,  that 
mandamus  would  lie  to  compel  the 
company,  under  the  words  "  other 
alterations  and  amendments,"  to  con- 
struct a  new  sewer,  without  carry- 
ing it  under  the  floating  harbour, 
even  at  the  expense  of  purchasing 
land  adjacent.     Id.  ibid. 

5.  A  mandamus  "  to  make  such  alter- 
ations and  amendments  in  the  sew- 
ers as  were  necessary  in  consequence 
of  the  floating  of  the  harbour"  is 
sufficiently  specific,  the  mode  of 
remedying  the  evil  being  left  by 
parliament  to  the  discretion  of  the 
company.     Id,  ibid. 

MANOR. 
See  Copyhold. — Market. — Waste. 

MARKET. 
The  lord  o(  ao  ^ncieot  fisb-market 


may  by  law  have  a  right  to  |iTcvent 
persons  from  selling  fish*  in  *  tboft 
own  bouses,  within  the  limits  of 
his  franchise.  Mosley  v.  Walker, 
T.S.G.  4.  Page  863 

MARRIAGE  SETTLEMENT, 

1 .  By  marriage  settlement,  settlor  li- 
mited his  estate  to  trustees  '*  to  thd 
only  proper  use  and  behoof  of  them, 
their  heirs  and  assigns  for  ever,"  in 
trust  for  settlor  until  his  marriage, 
and  from  and  after  his  marriage,  in 
trust  for  husband  and  wife  for  life 
and  the  longest  liver ;  then  in  trust 
for  a  term  to  other  trustees  to  raise 
portions  for  younger  children ;  then 
in  trust  for  the  first  son  and  the 
heirs  male  of  the  body;  then  to 
the  second  son  in  like  manner,  and 
then  to  the  daughters;  and,  far 
default  of  such  issue,  then  over  to 
the  right  heirs  of  the  body  of  the 
settlor:— Held,  that  the ^rjf  trus- 
tees took  the  legal  estate  by  com- 
mon law,  and  not  by  the  statute  of 
uses,  and  that  the  second  use  could 
not  be  executed  by  the  statute.  Doe 
v.  Passingham,  H.  7  Sc  8  G.  4.  4\6 

2.  The  purposes  of  the  settlement, 
however,  being  at  an  end,  in  eject- 
ment by  the  devisee  of  the  person 
last  seised,  after  the  lapse  ot  forty 
years,  it  was  held,  that  it  might  be 
left  to  the  jury  to  presume  a  recon- 
veyance of  the  legal  estate  from  the 
trustees.     Id.  ibid, 

MARSHAL. 

See  Admission. 

MEMORIAL. 
See  Annuity. 

MILITIA. 

See  Settlement  btf  Hiring  and  Ser- 
vice, 3. 

MINISTER. 
See  Mandamus^  2. 


NAVIGATION. 


ORDER  OF  REMOVAL.  997 


WQNEY  HAD  AND  RECEIVED. 

See  Annuity,  9. — Money   Paid. — 
Fabtnkrs,  3. 

MONEY  PAID. 

Sec  Ankoity,   9. — Bill  of   Ex- 
cbangk,  2. 

1«  Money  paid  in  ignorance  of  a  fact, 
-and  witboat  full  means  of  obtain- 
.  ing  knovrledge  of  that  fact,  may  be 
recovered  back  by  the  party  paying 
it,  in  an  action  for  money  had  and 
received.  MUnes  v.  Duncan,  E.  8 
;,G.  4.  Page  731 

2»  Money  lodged  by  a  bankrupt  in  the 
.  bunds  of  an  arbitrator,  and  paid 
over  by  the  latter  before  the  com- 
mission issued,  and  in  ignorance  of 
an  act  of  bankruptcy,   cannot  be 

•  recovered   by    the  assignees   from 

•  the  arbitrator.      Tope  t.    Hockin^ 
,.T.  8.  G.  4.  881 

3.'  Money  paid  as  the  only  means  of 
recovering  possession  of  property  to 
which  the  party  is  entitled,  consti- 
tutes a  compulsory  payment,  and 
,  may  be  recovered  back.     Sha:w  v. 
^Woodcook,  r.  8G.4.  889 

MORTGAGEE. 

See  Ship^  2. 

MORTGAGOR. 
See  Ship,  2. 

NAVIGATION. 

Wheie  staiths  were  erected  in  the 
river  Tyne  for  the  purpose  of  load- 
ing vessels  with  coals: — Held,  in 
an  indictment  against  the  owners  of 
the  staiths  for  a  nuisance,  that  they 
were  properly  acquitted,  the  jury 
being  of  opinion  that  the  abridg- 
ment of  the  right  of  passage  occa- 
sioned by  the  staiths  was  for  a 
public  purpose,  that  they  produced 
a  public  benefit,.  wei»;  erected  in  a 
reasonable  situation,  and  left  a  rea- 
sonable  ipac^-'ibt'  i&<)  passage  of 


vessels  on  the  river.  Held  also, 
that  the  jury  might  properly  take 
into  consideration,  that  by  means  of 
the  staiths  coals  were  supplied  to 
the  public  at  a  cheaper  rate,  and  in 
a  better  condition,  than  they  other- 
wise could  be.  Held  also,  that  the 
want  of  a  previous  writ  of  ad  quod 
damnum  was  not  conclusive  against 
the  defendants.  Rex  v.  Ruueil,  E, 
SG.4.  Page  566 

NEGLIGENCE. 

See  Broker. — New  Trial. 

A  motion  may  be  made  in  this  Court 
for  a  new  trial  after  judgment  and 
execution  in  a  cause  tried  in  the 
Courts  of  Great  Sessions  in  Waksy 
without  entering  into  the  recogni  - 
zance  required  by  5  G.  4,  c.  106, 
8.  4.     HoweU  V.  HoweU,  E.  8  G.  4. 

477 

NOTICE  OF  ACTION. 

See  Constable,  1. — Justices,  2,  3. 

Where  a  statute  provides  that  "  no 
plaintiff  shall  recover  in  any  action 
commenced  against  any  person  for 
any  thing  done  in  execution  or  un- 
der authority  of  the  act,  unless 
notice  in  writing  shall  be  given  to 
the  person  intended  to  be  sued  28 
days  before  such  action  shall  be 
commenced ;"  no  notice  is  neces- 
sary where  the  defendant  had  not 
any  reasonable  ground  for  suppos- 
ing that  he  had  acted  in  execution 
or  under  authority  of  the  act.  Cooke 
V.  Leonard,  H.  7^  SG.4.       339 

NOTICE  TO  QUIT. 
See  EjBCTifENT. 

NUISANCE. 
See  Navioation. 

ORDER  OF  REMOVAL. 
An  order  of  removal  made  by  two 
JQ8tfeeB,'one  of  ^hom  appears  by 
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PETITIOmilG  Ci)UBDnX>R. 


the  order  to  be  ooe  of  the  cburch- 

wardens  making  the  complaint,  is 

bad.     Rear  v.  Great  Yarmouth^  In- 

,  kabiianU.    E.  8  G.  4.       Pa^c  682 

PARISH  CLERK. 
See  Mandamus,  2. 

PARISH  OFFICERS. 

Set  Order  of  Removal. 

PARTNERS, 

See  Joint  Stock  Company. — Poor 
Rate,  4. — Sale. 

Iv  Wbcrt  ft  paftner  borrows  money 
c>  on  bt8  own  private  account,  and 
'*  ntbwqaently  applies  part  of  it  to 
'  partaersbfp  purposes,  the  lender 
ctnnot  sue  the  partnership  for  the 
t  mone^  so  borrowed.  Lloyd -^^  Freak- 
fiOd,  M.  7  G.  4.  J9 

2»  Several  actions  will  not  lie  aganftt 
tbe  different  members  of  a  partner- 
ship firm  for  tbe  same  identical 
debt.  Therefore,  where  a  plaintiff 
brongbt  two  actions  against  two 
'  jo(at  contractors  for  tbe  same  debt, 
tbe  Court  set  aside  the  proceedings 
wkiovt  costs  in  one  action,  the 
debt  and  costs  in  the  other  having 
been  paid.  Came  v.  Legh,  M. 
7  0.  A.  126 

3.  Three  ship-brokers  agreed  in  writ-, 
ing  with  a  ship-owner  to  freight  his 
vessel  at  a  certain  commission,  di- 
viding profits  and  commission.  One 
of  tbe  brokers  alone  paid  and  re- 
ceived money  on  account  of  tbe 
ship,  and  delivered  to  the  owner 
nn  account  charging  a  liquidated 
sum  for  coromissioo.  The  owner 
^quiesced  in  the  accuracy  of  the 
account,  but  objected  to  the  charge 
*for  commission  being  too  much, 
'but  wliicb  the  broker  retained  in 
iiis  bands.  There  was  no  adjust- 
*ment  of  accounts  between  the  bro- 
kers :^— Held,  that  money  bad  and 
reoshed  would  not  Iki  by  twaliM- 


kers  against  tbe  tbtrd^c-fM'  tbttr 
share  of  the  commission.  Btnitt  t. 
Ilammand,  0.7  &SG,4.  Page\M 
.  'F  being  one  of  thsteo^tiMHUi; 
proprietors  of  atoek,  and  abo  mat 
of  three  co-partacn  in  a  bnnkiog* 
house,  forged  tfaeaaiBea^  Me  so- 
trustees  to  a  power  of  aMMM^Tf 
under  which  be  sokl  <healMb#  Wd 
paid  the  moDey  into  bis  i 
ing-honse.  Neither  faia  < 
nor  his  co-partners  weie  f0^  to 
the  transaction.  F,  was  executed 
for  another  forgery.  The  surviving 
trustees  sued  the  sondviapfipildillie 
for  the  money.  0«  an'issoiRlfeiin 
Chancery,  directing  that  n#  oll|lo* 
tion  should  be  taken  thai  JR.  InmI 
been  interested  both  as  a  tiratfta 
and  a  partner:-^ Held,  th«t  -lite 
money  constituted  a  debt  fi6in  thn 
bankers  to  the  truilaes.  Atoiftfiv. 
Marsh,  E.  8  G.  4.  013 


PATENT. 

See  Bankrupt,  3. 


•  rC 


1 .  A  patent  being  granted  upon  a  ^pe* 
cification,  that  the  machioe  wm 
capable  of  performing  all  the  opeim- 
tions  necessary  to  the  perfection  of 
the  proposed  invention  y  and  it  ap- 
pearing that  a  second  patent  was 
taken  out  for  improvements  neoes-* 
sary  to  the  efficient  operation  of  tbe 
original  machine: — Held,  that  tbe 
consideration  for  tbe  first  patent 
having  failed,  both  patents  were 
void.  Bloxkam  v.  EUee,  £.  Z  &  8 
G.  4.  215 

2.  Qucere,  whether  a  patent^  in  which 
an  alien  enemy  has  an  interest^  can 
be  supported.     Id.  ibid. 

PERJURY. 

See  iNDicmBNT.  '      \    ^ 

PETITIONING  CBJEDITqi^ 


PLEADING. 


PLGADtNG.       929 


PETIT  SESSIONS. 

See  SfissioKS. 

[  bave  BO JufisdictioQ 
aoMMiBU  of  m  turveyor 
rfyghmqn  nder  id  G.  3,  c.  78, 
'•»  46»  19Imp»  iIm  pftflkB  have  been 
juiiMt,  who  bad   not 
I  lOkMhe  aoooMitt,  bnl  referred 
Ito  oM»to  the  MiU  aeseioDs.    Rtx 
-m  YmHeMn,  if.  K.  Juiikes,  H. 
7ig%&.4.  Page  204 

>ILOTACT. 

U  The  lOiMter  of  a  vessel  haying  on 
»<teaiil:altflaased  ptloi  appointed  by 
ti»e.  Xrioiftf  Ibiise  of  Naoc^sik- 
«»i|poKi  iPyac,  uader  the    local    act, 
•  41  ir.  d>  0.  86,  a.  6,  is  not  entitled 
..to  the  proteclioa  of  the  55tb  section 
*i«f  Ihtt  General  Pilot  Act,  6  O.  4, 
e»  126.   .  Ikdtk  ▼.  Embieion,  M. 
7  G.  4.  27 

3*  The  master  of  a  vessel  laden 
wiUi  wine  and  iruit,  which  latter, 
being  stowed  above  the  former, 
was,  by  the  bill  of  lading,  to  be 
deHvered  at  Cax^s  Quay,  which  is 
higher  up  the  river  Thames  than 
the  Lonwn  Doch,  where  the  wine 
""was  to  be  delivered,  conveyed  her 
.  first  to  the  Ltmdon  Docks,  where  he 
'discharged  the  pilot,  bat  the  vessel 
did  not  break  bulk.  The  consignees 
of  the  frnit  refhsed  to  let  it  be  land- 
ed in  the  London  Docks ,  whereupon 
the  master  took  on  board  another 
pilot  to  convey  the  vessel  to  Cox€*s 
Quay,  In  the  passage,  the  vessel 
ran  foul  of  a  barge  and  sunk  it : — 
H.eld,  that  the  pilot  who  had  charge 
of  the  vessel  was  alone  answerable 
for  the  loss  under  6  0.4,  c.  125. 
Mcintosh  v.Siade,T.SG.  4.    738 

PLEADING. 
See  BA]vmRnrr»  d.-^O^aveaATioK,  1. 

— COVSHANT — EVIDBNCB,  7,  8,  11. 

IiAXOLoan  andTbkant. — Tithss, 
1. — Variancb. 

1.  A 'declaration  fot  a  libel  concem- 
isg  plaiiMJff  «•  om  *#  foUoviiog 

TObUU 


matter: — '^  Society  of  OuardianB 
for  the  Protection  of  Trade  affainat 
Swindlers  and  Sharpers,  frc.  I  (de» 
fendi^nt)  am  directeu  to  inform  you 
that  G.  (plaintiflT)  is  reported  to 
this  Society  as  improper  to  be 
proposed  to  be  balloted  for  as  a 
member  thereof,**  (meaning  that 
plaintiff  was  a  swindlerand  sharper, 
and  an  improper  person  to  be  a 
member  of  the  said  society) : — Held» 
after  verdict,  that  the  innuendo  was 
not  warranted  by  the  libel,  and  that 
the  words  th^m^elvea  Were  not  ac- 
tionable for  want  of  a  colloquium* 
Goldstein  v.  Foss,  H.  7  &  8  G.  4. 

Page  197 

2.  In  a  declaration  in  debt  for  tent» 
an  averment  of  a  demise  of  *'  a 
messuage,  lands,  and  furemiaea, 
with  the  appurtenancee,'*  .le  well 
supported  by  proof  of  a  dmniae  of 
*'  a  messuage,  &e.  together  with 
the  furniture,  utensils,  and  ie^le- 
ments.'*  FareweU  v.J[>icAomo%  il» 
7  &  8  G.  4.  2^ 

3.  It  is  a  general  rule  in  plea«KDff 
that  an  equivocal  expression  ahafl 
be  construed  agaiaat  the  pasty 
usinff  it;  but  if  the  other  pai^ 
pleads  over,  it  shall  be  oooatrued 
m  that  sense  which  will  siq^pcNrt 
the  previous  pleadings*  HobUm  ▼. 
Middleton,  H.7&S  G.  4.       ^9 

4.  A  count  stating,  **  that  plaintiff, 
at  request  of  defendant,  caused,  to 
be  delivered  to  defendant  dtvera 
pigs,  to  be  taken  care  of  by  de- 
fendant for  plaintiff,  ./or  reward  to 

.  defendant,  and  in  coattderaiioHtkere' 
of\  defendant  undertook  and  agreed 
with  plaintiff  to  uke  care  of  the 
pigs,  and  to  re-detxoer  them-  on 
request,''  is  a  count  in  aseumptitf 
and  cannot  be  joined  with  oouota 
in  case.  Corbett  v.  Packmgton^  H. 
7  &  8  G.  4.  25% 

5.  A.  agreed  with  B.  to  sett  him  the 
stock  and  ooodwill  of  his  husintsa 
as  an  apothecary,  and  to  demise  to 
him-  his  liouse  in  which  the  busi- 

was^caxried  oqi  for  vbifih  B. 
3<i 


939  PLEADING. 

was  to  pay  800/.  and  to  take  the 
furniture   and   fixtures   at   a  fair 
valuation,  which  were  afterwards 
valued  at  170/.  4«.    400/.  was  paid 
in  hand  at  the  time  of  executing 
the    agreement,    and   B,    further 
*  agreea  to  accept  and  pay  two  bills 
of  exchange,  one  for  400/.  payal)le 
^  at  twelve  months  after  date,  and  the 
[^  other  for  170/.  4*.  at  two  months 
^fter  date;  and  ^.  agreed  not  to 
carry  on  the  like  business  within 
five  miles  of  the  same  house :  and 
,  for  the   true  performance  of  the 
'.  agreement  each  party  bound  him- 
self to  the  other  in  the  penal  sum 
.  of   500/.,    to  be   recoverable    on 
breach  of  the  agreement  in  a  Court 
, .  of  law,  as  and  by  way  of  liquidated 
damages:— Held,  that  this  was  a 
penalty f  and  could  not  be  pleaded 
,  by  way  of  set-off  as  liquidated  da- 
mages in  an   action  by  JB.  for  a 
,  breach  of  the  agreement  in  carry- 
ing on   the   business   within   five 
.  miles  of  the  house.     Held,  also, 
that  though  JB.  replied  bankruptcy 
to  part  ofW.'s  plea,  and  demurred 
as  to  the  rest,  upon  which  there 
was  a   joinder  in   demurrer,   A. 
could  not  avail    himself   of    the 
bankruptcy  to  deprive  B.  of  his 
judgment  on  demurrer.     Davies  v. 
Penton,  £f.  7  &  8  G.  4.     Page  369 
6.  Covenant,  by  the  father  of  an  ap- 
prentice against  the  master,  for  not 
teaching  the  apprentice.  Plea,  that 
defendant  did  teach,  until  the  ap- 
prentice ran  away  and  never  re- 
turned.     Replication^   that  on  a 
certain  day  defendant  refused,  then 
or  ever,  to  take  back  the  appren- 
.,  tipe,  and  thereby  discharged  him. 
Rejoinder,  that  the  apprentice  had 
.  previously   enlisted   as  a  soldier, 
and  that  plaintiff  never  requested 
defendant   to   take   back  the  ap- 
prentice at  a  time  wben  he  was 
, .  able  to  return..   Surrejoinder,  that 
soon  after  the  apprentice  had  en- 
.   listed,  defendant  refused,  then  or 
ever,  to  take  him  back,  and  wholly 


di^barged  hip.  Denmij^fr.^^tjf^jd, 

that  the  surrejoinder  wpl^^^^ij^id 
no  answer  to  the  rejomdejif ;.  apd 
that  the  plea  was  good  'apa^n 
answer  to  the  action,  ff^if^^i 
Humphreys,  E.  S  Cf.  4.     ,f|fl^^r5 

POLICY  OF  INSURA»©».^ 

Where    a   policy  .was    efieclea  ,on 

foods  at  and  from  Liverpoqt  to 
iondon,  and  on  the  voyage  /the 
vessel  deviated  to  Southampfonf 
there  to  deliver  goods  shipped  tor 
that  place  at  Liverpof>l:—}fe\d^ 
that  the  policy  attached  on  jhe 
goods  insured  until  tl^e 'point  of 
deviation,  and  that  the  underwri- 
ters were  liable  for  an  average  jbss 
upon  the  goods  which  had  sustained 
a  sea  damage  before  the  ^^t^^fi?*^' 
the  jury  having  found  such^a Boss 
to  have  arisen,  ffare  v.  Tr«T?M, 
r.  8G.4.  748 

POOR  RATE.         '! 

See  District  Pahwhks.— Tittlts,  2. 

1.  A  light-house  erected  on  the  snore 
for  conveying  light  to  ships  at  9ea, 
is  not  rateable  in  respect  of  the 
value  of  the  tolls  paid  by  the  ship- 
owners for  the  benefit  so  commu- 
nicated, but  simply  as  a  building. 
RexY.  Fimke,  M.7  G.i.       120 

2.  The  owner  and  occupier  of  a. coal 
mine  is  rateable  at  the  sum.  for 
which  the  mine  would  let.  wkho^it 
reference  to  the  expense  incurred 
in  making  the  mine  productive. 
Rex  V.  Att-wood,  H.  7  &  ^  G.  4. 

:328 

3.  The  lessee  and  occupier  of  a  coal 
mine  is  rateable  at  the  sum  wliicli 
he  pays  as  rent  or  royalty  for  it, 
without  reference  to  the  expense 
incurred  in.plantii^^  >or  improving 
the  mine.     id.  ibid, 

4.  Where  one  only  of  Ve^erkl  J^rt- 
ners  was  Resident  iti  a  pat Kfb?  and 
a  poor  rate  was  tnadfe  iipo<i(4mn  in 
respect  of  all  th^  partni6iiiWp'pro- 


y. 


'fenjy&ni  not  upon  his  hidividaal 
sliare: — Held,  that  the  tate  could 
iiat  be  supported.  Rex  v.  Gosse, 
T.SG.4.  Page  759 

The  ^egent*%  Canal  Company  are 
rateable  to  the  poor  only  in  respect 
of  the  annual  value  of  the  land  oc- 
CMpuid  hj  tlietr  canal  qud  knd,  and 
not  in  respect  of  the  value  of  the 
rates  and  tolls  arising  therefrom, 
which,  being  made  personal  pro- 
perty, is  not  rateable.  Rex  v.  Re* 
g^fs  Canal  Company^  T,  8  G.  4. 

.   ■!    .  ^^^ 

'  A'  slip  of  land  in  a  natural  state, 

used  as  a  landing-place  for  goods 

on  the  edge  of  a  basin  belonging  to 

9  canal  company,  is  not  a  wharf 

within  the  meaning  of  52  G.  3,  c. 

195,  nor  rateable  as  such  to  the 

jfooT,     Id.  ibid. 

An  act  of  parliament  vested  a 
dock  and  the  dues  arising  there- 
from in  trustees,  and  provided  that 
those  dues  should  be  applied  to 
paying  off  the  debt  incurred  in 
maJung  the  dock,  and  to  keeping 
it  in  repair,  and  then  that  the  dues 
should  be  lowered: — Held,  that 
the  trustees  were  not  rateable  to 
the  poor,  either  for  the  dock  dues, 
or  for  the  premises  purchased  or 
rented  for  the  purposes  of  the 
dock,  there  being  no  beneficial  oc- 
cupation of  either  by  any  person. 
Rex  V.  Literpfioly  Inhabitants,  T. 
8  G.  4.  780 

Trustees  are  not  rateable  to  the 
poor  in  respect  of  the  tolls  of  a 
navigation  received  by  them,  the 
surplus  of  which  is  by  statute 
made  applicable  to  the  repair  of. 
public  bridged  and  highways.  Rex 
V.  H^eaoer  Trustees,    T.  8  G.    4. 
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PRACTICE. 

iSffi  AxsvDiCENT.  —  Award*  3. — 
j,.^,  B^L. — Costs,  2. — Ejectment. — 
fn   fjt^fw  A»D  Equity,  2. — New  Teial. 

.<,^ ,  j—^PaOIUBmON^-^SwUESTf  RATION. 


PRACTICE. 


n 


t 


1 .  Process  being  returnable  in  Easier ^ 
plaintiff  in  Trinity  term  files  com- 
mon bail  for  defendant,  and  deli- 
vers a  declaration  with  notice  to 
plead.  In  Trinity  vacation  judg- 
ment is  signed  for  want  of  a  plea. 
Defendant  is  not  entitled  to  an  im- 
parlance until  Michaelmas  term, 
for  that  rule  applies  only  where  the 
defendant  himself  is  properly  in 
Court  before  the  declaration  is  de- 
livered. Winter  v.  Barnes,  M.  7 
G.A.  Page  19 

2.  A  defendant  was  arrested  upon  a 
latitat  made  returnable  in  vacation, 
and  after  the  return-day  took  out 
a  summons  for  time  to  put  in  bail : 
— Held,  that  this  waived  the  irre- 
gularity. Moore  V.  Stockwell,  Af. 
7  G.  4.  124 

3.  A  town  cause  was  entered  for 
trial,  and  notice  given  for  the  sit- 
tings after  Easter  term.  At  those 
sittings  it  was  made  a  remanet  to 

.  the  sittings  after  Trinity  term,  when 
the  plaintiff  did  not  try : — Held, 
that  the  defendant  was  entitled  to 
judgment  as  in  case  of  a  nonsuit. 
Ham  V.  Gregg,  M,  7  G.  4.      125 

4.  It  is  no  ground  for  setting  aside 
serviceable  process  that  the  initials 
instead  of  the  full  Christian  names 
of  a  defendant  are  introduced. 
Rolfe  v.  Peckham,  H.  7  &  S  ^.  4. 

21'4 

5.  Where  husband  and  wife  sue  for 
money  lent  by  the  wife  while  sole^ 
and  the  wife  dies  pending  the  suit, 
the  suit  abater,  and  the  defendant 
cannot  have  judgment  as  in  case  of 
a  nonsuit.  (Jhecchi  v.  Powell,  H,  7 
&  8  G.  4.  243 

6.  Where  plaintiff  in  error  put  in  bail 
in  vacation,  and  defendant  in  error 
excepted  thereto,  and  gave  a  rule 
for  better  bail,  and  plaintiff  gave 
notice  for  justifying  the  same  bail 
on  the  first  day  o^  Michaelmas  tferm, 
but  they  did  not  justify  :— Held, 
that  the  bail  in  error  were  still  lia- 
ble upon  the  recognizance  for  the 

3q2 


gee    QRK)TirARIl!&KTO. 

'•C0U9  of  fike  wcieeediiigs  in  (mt>r. 

-jidnam ^.  mikes,  H.7&SOi4. 

>  .» "  .•'•  PageZ87 

7»  By  ^  master's  allocatur  an  attor- 

I*  ney*  was  ordered,  OD  the  12th  May, 

^  totpay  over  Id/,  to  his  client.    On 

ibeMth  /imtf'the  attorney  beeame 

'  tenkr«{lt,  nnd  afterwards  obtained 

-'  hb^*  certificate : — Held,  chat  it  was 

^  UMn  too  llisetomorefor  an  attach- 

^  idei)t  for  not  paying  the  money 

-tr^imr^ant  to  the  master's  allocatur. 

Baron  v.  MarUU^  H.  7  8c  S  (?.  4. 

390 

PREBENDARY. 
*   See  OLiRGT. 

:,      ,,   ,    PRIVILEGE, 
-*'  ■'         *  See  Ar&s8t,  1. 

/  PROHIBITION. 

l.''Iriprobibltiofi,  a  writ  of  consuita- 

'  tioil  sued  ou^  and  delivered  to  the 

'  * '  Judge  of  the  Court  below,  before 

''a  writ  of  error  is  allowed,  is  not 

^'  '^  sujiersedabte  by  such  writ  of  error ; 

ind  this  Court  will  not  stay  the 

r  proceedings  upon  it.     Free  v.  Bur- 

%^  A  plaintilBrin  prohibition  obtaining 
'■'luflgment  after  demurrer  is  not  en- 
' titled  to  costs,  except  his  case  is 
■^  within  '8  &  9  ^.  3,  c.  11,  s.  3;  and 

'  '  if  the  judgment  he  obtains  is  for  a 

"  \partiaf  prohibition,  and  a  partial 
conaiiltatioh,  his  case  is  not  within 

<■ ' '  that   statute^     Free  v.   Burgoyne, 

"''e.s'g:^.  601 

"  "  promissory  note. 

See  RxhX*  OF  Ej^chanoEi  1. 

PUIS  darein  continu. 

ANCE. 
See  Bankrupt,  2. 

QUO  WARRANTO, 

Sec  Corporation. 
The  affidavit  of  a  relator  in  a  motion 


.SBgBlDfrs, 

been  ififormed  and  belifeveis*'  that 
the  defisndaiit  exevc»iM«h^  office 
whkh  he  isvharged  with  UMi#f#ig, 
18  sufficient.  Rex  t.  SifytkerM^  7 
&8(7;4.  ^       3Pig9^tte 

RECHJBSTS^  GCUKT^'OB.', 

&eTRbvii."'**^X 

.•;^^M    U.vuSV 
SALE.,     ,\  ?  i6  T 

See  Agreement  — LAi^Dli>iail^irt> 
Tenant,  1  .—Partners,'  V.^ykv- 
DOR  AND  Vendee.         '     ^^'^'' 

An  assignment  fpr  W>*ey>,  ^fex^ne 
partner  to  anotbej?,  pf  hisf  s^pjpf  of 
the  partnership  interest  i^icopifacts 
with  government,  is  ^  not  a  ^&  of 
property  within  49  G»  3,  c.  149, 
and  does  not  require  an  ad  valorem 
stamp.  Belcher v^Sykes, H.7&S 
G.4.  ,    >    v.     231 

SEQUESTRATIOW.'^^     ' 

:;.  '    1:    ^tit 

A  writ  of  sequestration  need/Dflt  be 

published  befoite  the  retuoniday  of 

the  writ  o£  levari  faeiaSf  on  .ffhich 

it  is  fouaded,  nor  need  asopQC  of  it 

be   affixed  on  the  chuK^hjiAoor. 

Bemeli  v.  ApperUy.  £.  9m6h  4. 

,      iufi7S 

\  .,  ...  ,.1. 

SESSIONSv    '.  :.('i . 

See  Justices,  K— Petit  I^E95i<)^s. 

1.  Notices  of  holding*  sfpemU.ses- 

.    sioQs  for  stoiqprag  ut>  ♦  «,ftWtw»y 

M^etesigned  by  Uietcbtefrm^iUitiles, 

and  aervtd  by  a  pen90&  acting  under 

their  authority  upon  the  justjei^: — 

Held,  dbat  the  oolices  wisre  ;ffx?en 

by  the.chief  coMstftbki^lvitWfi  the 

meaning  of  13  G.3i  c^ySti^B^, 

and  regular.     /Uir  V. 'S«^mi/<»- 

ti£es,M.7G.4.        .  .    .:>.     JH 

8.  Three  aereral  ♦ppeaU,'  invftl*ing 


SfSr^FF. 


sfi]rrn£MBN]&  900 


?A'(Aie  Mftne  flicta>  ond  Abe  Mune  qcies- 
i  L ..  tioi»  «f  law,  liaviiig .  b^n  entered 
>  ;ffi>r  'b^mg  «t  sesakwsy  and  the  ap- 
T.i[^«UeDt8(liaKriMr  agveed  tfaat  the  de- 
.    cisie*  olf  the  Court  on  one  should 

0.  bkyl  Ihe  other  cases,  and  the  ses- 
sions having  by  a  majority  of  jus- 
tices decidm.witb  the  respondent 
in  the  first : — Held,  that  this  Court 
would  not  compel  &e  sessions  to 
hear  the  other  cases,  although  the 
ju^tkei  hk^  gnmted  a  case,  but  not 
upon  any  j^oubt  of  their  own  as  to 
the  propriety  of  their  decision. 
RexY.  Worcestershire^  Justices,  H. 
7&8G.  4.  Page 210 

.^. The, ^4i.Q.  I»  c.  84,  which  enacts 
^  tbat  the  jdiciaclmas  Quarter  Ses- 
sions stall  be  t^lden  in  the  week 
next  after  the  11th  of  October,  ia 

j"'  Tiierely  directory,  and  those  ses- 
sions may  be  legally  holden  at  ano- 
ther time.     Rex  v.  Leicester,  Jus- 

'    ticcs',  T.SG.4.  772 

■  V  .     .         SET-OFF. 

See  Lien. — Pleading,  5, 

1.  Assignees  may  recover  from  the 
factor  of  a  bankrupt  all  monies  re- 

'«    tudv«d  by^Mfis  from  the  bankrupt 

'«    witlii»  two  months  of  the  issuing  of 

the  '  commission :    and  the   factor 

>  cannot'  set  ot£  debts  incurred  by 

><>  AiC'  bankrupt  to  him  within  the 

"    same  time»  although  the  fector  has 

acted  bond  fide,  and  in  ignorance  of 

the  act  of  bankruptcy.    Note — this 

applies  otdyto  commissions  issued 

prior  to  6.  O.  4,  c.  16 ;  vide  s.  50 

'  of  whfch.     Kinder  v.  Butterworth, 

-  M;7  <?.  4.  47 

'iB.  Wheva  the  agents  lor  the  grantor 

"  *  and  grantee  of  an  annuity  rendered 

^  'Hecfiilflttto  the  latter,  crediting  him 

f^H-  inMlments  upon  nhe  annuity 

"    as  Hno^yetreeeired/^and debiting 

' ' '  faitn  with  commission  and  receipt 

"staBft)s;and  also  odier  aoconnts 

"  Crediting    him^    witb    inetahnents 

.las  act^aUy  received,  and  debitixig 

n  hhn  wiih^^qimMon  and  receipt 


atampsi  hot  aftevwa^dai  widt)'the 
knowledge  and  consent*  '^f  \  the 
grantee,  debited  him  with  the  same 
instalments  as  not  havioc  been  {iaiit 
which,  in  fact  diev  bad  .noU  And 
the  agent  allerwards  'ba«me|bank- 
rupt:-*HeUi«  that  his '  artsigbees 
were  entitled  to  withdimwt  ikbae 
sums  from  the  credit  sid«^  o£ifthe 
grantee's  account  with  tbei  bank- 
rupt. Sham  v.  DarimtUf  M*  .7  >&  4. 

SETTLEMENT,  By  "Estate} 
See  Evidence^  1 3. 

SETTLEMENT^  Bf  hiring  and 
service. 

1.  A  hhing  for  an  inde^ite  period, 
at  six  shillings  a  week  for  the  win- 
ter, and  nine  shillings  a  week  for 
the  summer,  is  not  a  yearly  hiring, 
and  a  year*s  service  under  it  cqnfeijs 
no  settlement.  Rex  v.  Warimjiffer, 
Inhabitants,  it  7  (?.'  4,  '  ^  "'  '..70 

2.  A  shoemaker  pr9posed  to  the 
mother  of  a  pauper,  a  ^qy,  tp.  take 
him  to  learn  his  b\isipep.'  The 
boy  was  to  serve  four  .ye^rs, 
was  to  board  and  lodge  With 
his  mothern  and  was  to  h^ve.  half 
w  ha t  he  earned.  The  .n;ioth^.  oon- 
sented,  and  the  boy  seryea  ,|bur 
years  upon  those  terms.^  :I^9^°~ 
dentures  were  executed  on  iif^nt 
of  the  poverty  of  the  i^o^ert  A^d 
no  preinium  was  paid  i-rHeld,  that 
tbis  was  not  a  contract  of.l^ijing 
^nd  service,  but  a  defeciiye  Con- 
tract of  apprenticeship,  and '  that 
the  pauper  gained, lyx  ^t^ment 
by  service  under  it.  Kex  v.  5/. 
Margaret's,  Kin^s  Lyhh,  inhabit^ 
anis,  M.7  G.4u  160 

3.  A  miUtia-rman  hired  himself ''fbr  a 
year,  and  served  a  year  under  auch 
hiring. .  It  did  not^  appear  that  at 
tl^9  time  of  the  hiring  h^  told  his 
master  fltaX  ))e  lyap^  3  jm^i^ia-ii^an: 
— Held,  that  he  gainea  no  settle- 
ment. Rex  V.  Hmiix^hyi  InhaUt' 
OKtf,  H.  aG.4,  ..      ../  h.;  jS%2 


9S*     *  Sl^TTLEMEST.'  -       ^>'<^^  I  ^  ni«Hlft«   TAT.! 


SETTLBMENT,  5y  renting  a  tene- 
ment. 

I.  A  person  coming  into  a  parish  as  a 
servant,  and  during  his  servitude 
renting  a  tenement,  without  residing 
thereon,  of  10/.  value,  gains  a  set- 
tlement under  13  &:  14  C.  2,  c.  12. 
Mex  V.  Kevar^ngton,  Inhabitants, 
Jd.7G.4.  Pagers 

St,  Where  a  person  hired  a  house  at 
12/.  a  year  for  a  whole  year,  and 
died  three  days  before  the   year 
'  expired,  but  his  corpse  remained 
in  the  house  until  after  the  year 
had  expired,  and  after  his  death 
his  widow  resided  there  and  paid 
the  year's  rent:— *Held,   that  he 
gained  no  settlement  under  59  G. 
d,  c.  50,  which  could  be  communi- 
..oated  t»  his  wife   and  children. 
.  Mex  V.  Cratjford,  Inhabitants,  M.  7 
G.  4.  80 

9.  A  pauper  took  a  house   at   the 
annual  rent  of  8/.  from  Lady-day 
to    Michaelmas,    1821,    and   then 
took  another  house  from  Michael- 
mas,  1821,  to  Lady-day,  1822,  at 
Che^anmial  rent  of  9/.>  and  during 
the  whole  of  bolh  jperiods  was  the 
tenant  of  a  piece  or  garden  ground 
at  the  annual  rent  of  two  guineas, 
but  had  agreed  with  a  third  person 
that  they  should  share  the  expense 
and  profits  equally  of  cultivating 
the  garden  ground,  and  the  partner 
.>.  paid  half  the  rent  to  the  pauper^ 
but  the  latter  paid  the  whole  to 
the  bndlord : — Held,  that  no  set- 
.  tiement  was  gained  under  59  G.  3, 
.  ,<c^,5Q.     Rex  V.  Tonbridge,  Inhabit- 
.  ants,  M.  7  G.  4f.  128 

4*  A  person  hires   and   occupies  a 
10/.    tenement   for  more   than  a 
^ '  Jrear,  and  after  his  death  the  rent 
/  IB  paid  out  of  the  proceeds  of  the 
• '  sale  of  his  effects,  no  settlement  is 
'•  gained  either  under  59  G,  S,  c.  50, 
I  *ov  0  Q.  4s'  e.  57.     Rex  ▼.  Carshal*' 
» ^^ton^  Inhabitants,  M.  7.  G.  4.      132 
5;  'Under.^  G.  4,  c.  57,  no  settlement 
''  It^wb^mK^mtedbyretildagiL  tent* 
ment,  unless  the  entire  rent  for  the 
term  of  one  whole  year  at  the  least, 


'  paid.     Rex  v:  Ratnsiiitei^'' 
ants,  £. '8  6.  4.      ^  '-PSg^^S 

6.  Wher^  a  ^hephet^  hiW^felf 
under  an  agr^ment  for  ^WJ*^" 
week,  andto  have^tw^ttt/^btiBi 
^owg:"— Held,  l!hit  k^if^^ 
part  of  the  contract  that'ilteY*' 
should  be  pastttr^  'ftd,'  tr6  '^ 
ment  was  gained;  althoti^  ^^ 
was  wofth  more  than  Wl/M^ 
and  might  hare  been  ih  f^i'bi 
feeding.  Rex  v.  ThbrmAn^'lika- 
bitants,  T.  e  G.  4.   '   '  "i'*'  '^  I'TOlg 


SHERIFF.   . 
See  ExecuTiQiTw 


•il  ii 


1.  A  bailiff  had  taken  in  exeoidon^ 
goods  of  a  trader  more  Aafi^kCffi^ 
cieiilt  to  satisfy  the  !e>?y/''*The 
trader  became  banktu^t,^  abcf^is 
assignees  authorised  the  ftsillff''  to 
sell  all  the  goods  by  ^Mt(^M6Bn- 
tract  fbr  a  certain  sum,  w9iicttf4ie 
did,  and  received  the  mbt^.  '*The 
bailiff  then  satisfied  thic>  exeMrtbn 
creditor,  but  never  paid  On^'fte 
surplus  to  the  assignees^  Thl^^iM« 
signees  sued  the  sheriff  W'^tfae 
surplus: — ^Held,'that  they  could 
not  recover,  because  the  bailiff  in 
selling  goods  beyond  the  amount 
of  the  levy  was  the  ajgeot  of  the  as- 
signees and  not  of  the  sheriff. 
Cook  V.  PaUmer,  E.  8  G.  4.      723 

2.  Where,  under  a  Ji»fa.,  a  judg- 
ment creditor  was  left  in  possession 
by  the  sheriff's  officer  of  a  ofaanal 
taken  in  execution,  and  with  the 
consent  of  the  debtor  and  creditor 
it  was  delivered  to  A.',  and  the 
officer  retook  it  tO  pay  poundage : 
— Held,  that  A,,  who  had  bondnde 
paid  the  price  of  the  chattel,  might 
maintain  trover  for  it  against  Vthe 
sheriff.  Gnode  v.  LangUy,  T.  8 
G.  4.  791 

See   PftBTxHmv  ^i^'vStaaA  -Ain. — 
.  Policy    op    Insurance.  —  Poor 
Ratb,  1. 


STAT.  OFOiMITATIONS.      STATUTES  CITED.    9»J^ 


^rrX^^r  5lipt«A  and  .co-ownor  .of  a 

.  fll^Lip  .signed  bills  of  lading  making 
^  jtbe  cargo  deliverable  to  the  con- 
V  ^gnpea.or  their  assigns,  he  or  they 
^  ,^ayuag  ^eight*     He  delivered  the 
^.  (^go,(o  the  .consignees,  and  took  a 
^,ilil  {pr.  tt^e  freight^  which  was  dis- 
,.  Ib^qnoured*     la  an  action  against 
the  c^^vsigDPrs  for  the  freight : — 
,,  l^el^  .firsts    that   the  jury   were 
,  r^huy  directed  to  find  for  the  de- 
i,.&Qclant3,  if  they  thoi^^ht  the  cap- 
.  Jtajp  ^tx>Qk  the  bill  as  a  matter  of 
./Reference  and  convenience  to  him- 
self; and  secondly,  that  it  lay  upon 
the  plaintiffs. to  pcptve  that  he  took 
it  from  necessity,  if  the  fact  were 
so.    Stronger.  Hart,  H.7  8cSG. 
•To+ru   w.    i    .     ^  Page  189 

^rijrP^ft.FPawwing  owner  of  a  ship 
^  ,iIportg^geB  hW  share,  and  the.trans- 
Ijef^jjfl  duly. indorsed  on  the  certifi- 
..fC^q  q[  r^istry.  He  continues  to 
^'.tWH^W  AS  before^  and  the  mortga- 
uE^  ^ev^r  takes  possession  of,  or 
^  tipterteces  with  the  ship  :  —  The 
n  >f90r4fageie  is  not  liable  for  goods 
ifugpHedto  the  ship  by  order  of 
Briggs  V.  WiUdn" 
871 


.e^h^'iliortgagor 


<1M 


STAGE-COACH. 

SeeSvumAY, 

STAMP. 

AeeAoBXBMBKT,  1. — Etidsncb,  19. 
Sale. 

^  memorandum  in  these  words, 
.  *',  Mr.  T,  has  left  in  my  hands 
200/,^'  may  be  given  in  evidence 
J  ,in  support  of  an  action  for  money 
^  ,bad,  and  received,  without  a  stamp. 
;^'  TomUns  w.Ashby^E.  8  G.  4.  543 

STATUTE  OF  IMITATIONS. 
-.tSAb  Bmitknaif  or  AcTKnrs. 


STATUTES-CITED  OK-QOU- 
MENTED  ON. 

Edward  S. 
2  &  3.  c.  13.    Tithes.  Page  12 

EUzahcik. 

13.  c.  20.     Leases  by  Rectors.    tOO 
43.  c.  2.     Poor.  328.  835.  585 

Jamts  1. 

21.  c.  16.      Limitation   of  Actions. 
40,  54^.  746 


William  ^  Mary. 
3.  c.  11.    Settlement. 


^22 


Witiiam  3.  . 

8  &  9.  c.  11.     Costs  in  ProhibiHon. 

601 
Charks  2. 

13&14.  c.  12.  Settlement  72.133 
29.  c.  8.    Frauds.    148.272.293.^97 

I    ," 
Ann, 

8.  c.  14.    Landlord  and  Teiiaiit.><0O9 

9.  c.  23.     Haekney  CoadieB«     • :    7 

George  1.  '' 

12,  c.  29.     Affidavit  of  Debt.     ,878 

George  2. 

2.  c.  23.  8.  23.  Attorney's  BiR.  456 
6.  c.  31.     Bastards.  '    'Q5 

24.  c.  44.     Actions  against  Justices. 

194 
s.  6.     —  Constables. 

224 

George  3. 

2.  c.  23.     Attorney's  Bill.  157 

2.  c.  28.   -  Actions  against  Jnatioes. 

194 

12.  c.  69.    Hackney  Coneliea.         7 

13.  c.  78.  s.  48.  Surveyors' Aceotmts. 

204 

■  ■ >■  5.  62.     Highways*        1 1 1 

1 7.  c.  36.  Menuvrial  of  Amaity*  115 


9S«I    ^<:«^A0EIIf'1>ftANSITU.     I        WtftES. 


'  George  S.-^Contktted.) 
'  2%:  c.  44;    Juirtices.  Page  69 

4l<  c.  78.     Constables.  779 

-^  «.  80.  8.  6.     Pilots.  27 

43ic.46.'8.  S.     Costs.  947 

'44.  Ck  94.    Leases  by  Rectors.     100 
45.  €.-67.     Bath  Court  of  Requests. 

546 
•49»  e.  149.    Stamps.  Z8l 

'53.  €.141.8.12.  Annuities.    114.286 

p- — J 8.6.    Annuities.  207 

54.  c.  84.     Quarter  Sessions.       772 
45^.  t,  51.  s.'  14^    Appeal.  777 

.*-T-  oi  184.     Stamps.  543 

57<  Ci  99.     Leases  by  Rectors.     100 
r  ;59.c  50.  ^Settlement.         80. 128. 

132.  688 
,,    ,     ,  George  4. 

i.>c«  119.     Lisolvent  Debtors.     107 
l&.&e»7:8.      Bills  of  Exchange. 

639 
8. «.  89.  B«  4.   Warrants  of  Attorney. 

503 
5^0.  106.     Welsh  Judicature.     477. 
.'.•..  534 

6.  c.  16.     Bankrupts.     47.511.548 
—  c.  57.     Settlement.  132.  688 

^c.  126;    Pilots.  27,738 


!.    L  Oi  18. 


Wiaiam4. 
S«tilemeiit. 
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"   StOPPAGiE  IN  TRANSITU. 

.V    See  Banjcbupt,  1 . 
lk>  Where  goods  are  ordered  to  be 

deliTereaup  to  a  consignee  at  a 
I  .  particuhir  {Mace,  the  transttus,  ge- 
.  ,  neraUy  speaking,  continues  until 

Ihey  are. delivered  to  him  there; 

•  >  but  if  he  postpooes  or  changes  the 
^  f  pUce  of  the  delivery,  or  does  any 

act  equivalent  to  taking  possession 

!.  . .  of  the  goods,  the  transitus  is  at  an 

.  end.    Foshr  v.  Fronton,  M.  7  G. 

..  4,  Page  lOS 

SL  Qoods  purchased  by  an  agent  at 

•  ' '  Maiieheaier,  for  the  avowed  pur- 
i  poscf  of  being  sent  to  his  principal 

di^  Lithoki  ar^  In  transUu  uo^l  they 


'J  I    narrive>  at  •  Liibont  -  aQd#  on  4he 


m- 


Mdt^Bcy  o-^die  f  rinct^vi  way  bf^ 


btopped'by  tlie  ttelWr  ffi*ifhe  ware- 
house of  the  ag^nt  at  Mdnchuter, 
Cwati  V.  Raiitoni  E.  8  G\%. 

Piige  593 

SUNDAY. 

Where  a  person  hooked  a  place  and 
.  paid  half  the  fare  to  go  by  a  com- 
mon stage-coach  from  C  to  Zr.  on 
a  Sunday,  and  the  coach  projA-ietor 
refused  to  carry  him  because  there 
were  no  otlier  passengers/  where- 
upon the  plaintiff  hired  \^  post- 
chaise  to  go  to  hifi  destioation: — 
Held,  that  the  coach  proprietor 
was  liable  for  the  chaise  hire  not- 
withstanding the  contract  was  jpnade 
on  a  Sunday.  Sandman  v.  Breach^ 
T.  8  G.  4.  796 

-..177 

SURETY. 

See  Annuity,  7,  tf.  \ 

SURRENDER.    ;; 
See  EviDENcs,  \%. 

SURVEYORS'  ACCOUNTS. 
See  Pbtit  Sessions^ 

TITHES. 
See  Lease,  1. 

1.  In  an  action  for  not  setting  out 
tithes  of  hay,  an  immemoriaT  cus- 
tom for  settm^  out  such  tithes  was 
averred  to  exist  **  within  the  pa- 
rish, and  the  limits,  bounds,'  and 
titheable  places  theredf.'*  It  ap- 
peared in  evidence  that  df^  town- 
ship of  the  parish  was  eovered  by 
a  modus  for  hay-tithes: — Held, 
no  variance  from  the  custom  al- 
leged. Piggott  v.  Bai^y  M.  7 
G.  4.  12 

2.  A  corn  rent  given  to  the  lector  in 
lieu  of  tithes,  payable  *'  frte  from 
all  taxei  and  other  deductions  what- 
soever, except  the  land  tax,"  is  ex- 
empt from  payment  of  poor  rates. 
MiUikdl  V.  Fbfdham,  i?.  r<k  8 
G.  4.  885 

fti  Xite  nkiogi  of  «om  w^citithe&ble, 


VARIANCE. 


VENDOR  AND  VENDEE.    937 


fi/^ere,  fmoi  the  course  of  busban- 
drj  usecl,  their  quantity  is  necessa- 
rily oonaiderable,  tboucrb  no  fraud 
is  practised  or  intended.  Glanville 
V.  Stacey,  £.  8  G.  4.         Page  GZS 


i.iFr.  .  ^.  . 


TOLLS. 


See  Poor  Rate,  1.  5.  8. 

,,  V  Assumpsit  lies  for  fish   claimed  as 

, \   toll  for  tbe  use  of  a  capstan  and 

.^,    .   windlass  in  drawing  fishing  boats 

upon  the  beach  out  of  the   sea. 

"    '   !Earl  Falmouth  v.  Penrose^  H,  7  & 

T.^  '. ,  ?  ^-  *•  *52 

']'  '  TRESPASS. 

.'See  Constable,  1. — CoeoneRi  3. — 
''^p-  Evidence,  11. 

Where  an  attorney,  at  the  instance  of 
a  creditor,  sued  out  process  against 
a  debtor  in  the  county  court,  and 
the  attorney's  agent,  after  the  debt 
and  4;o^c«  had  been  paid,  but  in 
ignorance  of  that  fact,  signed  judg- 
ment, sued  oat  execution,  and  levied 
upon  the  debtor's  goods,  though 

"  *  he  lad  never  appeared : — Held, 
that  both  the  creditor  and  his  at- 
torney were  liable  to  the  debtor  in 
an  action  of  trespass.  Bates  v.  PU- 
Ung,  M.  7  G.  4,  44 

TROVER. 

'  ^^'Sw. '  Bankrupt,  5, — Sheriff,  2. — 
"[^      ,.     Vendor  and  Vendee,  2. 

.  .  Trover  is  not  a  cause  of  action  within 

,  f,    ;  the  operation  of  the  Baih  Court  of 

Requests*  Act,     45  G.  8,   c.  67, 

. ,     :    JTearev.  CaUer,  E,  8  G.  4.      546 

TRUSTEES. 
See  Partners,  4.— Poor  Rate,  4.  8. 

USE  AND  OCCUPATION. 

fSe'e  Evidence,  10. 

'         '         VARIANCE. 

r     i?.^^    INDICTMENT* — PIaEADINO,    2. — 
lit  Tithes,  1. 

.'3laiii[|irepleLvin.ibr  ilt^^y  distraining 

vol.  IX. 


plaintilTs  growing  corn  in  four 
closes,  defendants  avowed  far  rent 
in  arrear,  averring  that  plaintiff 
held  the  closes  in  which,  &c.  at 
certain  yearly  rent.  Plaintiff  plead- 
ed, that  he  did  not  bold  io  man- 
ner and  form  alleged.  Proof,  that 
plaintiff  held  the  four  closes,  and 
two  others,  at  the  rent  stated  in 
the  avowry.  No  variance,  ffar- 
grave  v.  Shewing  M*  7  G*  4.  Page  20 

VENDOR  AND  VENDEE. 
See  Bankrupt,  1. — Evidence,  S. — 
Frauds,  Statute  of.-^Landlord 
AND  Tenant. — Stoppage  in  Tran- 
situ. 

1.  Vendor  contracting  to  sell  to  ven- 
dee an  estate  wilh  a  vgood  title, 
when  he  has  only  ah  equttai^e  title 
himself  and  is  not  in  possession, 
and  failing  in  fais  contract,  is  Bable 
to  more  than  nominal  dmnages  for 
the  breach  of  contract,  besiaes  the 
expenses  incurred  by  the  vendee. 
Hopkins  v.  Grazebr6okt  M.  7  -G.  4. 

-■  22 

2.  Vendor  ships  by  order  of  vendee 
goods,  which  are  consigned  by  bill 
of  lading  to  a  third  person  at  a 
foreign  port.  Before  thei  vessel 
sails,  the  vendee  stops  payment, 
and  the  vender  thQi)eiippn^l5»nands 
the  goods  of  the  captain,  without 
tendering  freight  or  expenses  of 
unshipping.  The  xaptam'  refuses 
to  deliver,  solely  on>  the  %round 
that  he  has  signed  a: 'bill'  o£: lading 
for  the  consignee  C' — 'Held^  suffi- 
cient evidence  of  a  <ion)^ftion  to 
support  trover  at<  the  t^uic  )of  the 
vendor*  Tko»fp$m  v.  TvM^  M.  7 
G.  4.  .     i       81 

8.  Defendant  agreed  to.  seU<  tt^  plain- 
tiff a  stack  of  hay  for  \^U  to  be 
.  paid  for  in  one  month,  an  J  to  be 
allowed  to  stand  pn  defendant's 
premises  for  three  months.**  Plain- 
ti^P  stipulated  that'the  ba^hould 
not  be  cat  till  piidfotfr/^/fi^e  hay 
wa»  aoddentally '  burned  ^on  de- 

'  ^  * feaikfii^  f rednsee  i^^^  HM,  that 

S  B 
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there  was  a  contract  for  immediate 
sale,  by  which  the  property  in  the 
hay  vested  immediately  in  plaintiff, 
and  that  he,  having  paid  for  the 
hay,  could  not  recover  back  the 
price  from  defendant.  Tar  ting  v. 
Easier,  //.  7  &  8  G.  4.    Page  272 

4.  A,  agreed,  bif  parol,  to  sell  to  B, 
twenty  hogsheads  of  sugar  out  of 
a  larger  quantity  which  he  had  in 
bulk.  A.  filled  four  hogsheads, 
and  delivered  them  to  B.,  who  ac- 
cepted them.  y^.  afterwards  filled 
sixteen  other  hogsheads,  and  re- 
quested B.  to  fetch  them  away, 
who  promised  so  to  do : — Held, 
that  the  property  in  the  sixteen 
hogsheads  thereby  passed  to  B,; 
that  his  acceptance  of  the  four  was 
an  acceptance  of  part  of  the  twenty, 
within  the  exception  in  29  Car,  2, 
c.  S,  s.  17;  and  that  A,  might  re- 
cover the  value  of  the  whole  from 
B,  in  an  action  for  goods  bargained 
and  sold.  Rohde  v.  Thwaites,  H. 
7  &  8  G.  4.  293 

5.  Where  goods  were  paid  for  in 
t;ountry  bank  notes  in  the  after- 
noon of  a  day  in  the  morning  of 
which  the  bankers  had  stopped 
payment,  without  the  knowledge 
of  the  vendor  and  the  vendee,  and 
the  latter,  at  the  end  of  a  week, 
offered  to  return  the  notes  to  the 
former,  demanding  payment  of 
them :  —  Held,  that  the  vendee 
should  have  promptly  presented 
the  notes  to  the  insolvent  bankers, 
and  given  notice  of  non-payment 
to   the   vendor   according    to   the. 

•  law  -  merchant,  and  that  by  his 
neglect  to  do  so  he  had  made  the 
notes  his  own.  Camidge  v.  Al- 
knby,  H.  7  &  8  G.  4.  391 

6.  Where  the  vendee  of  a  quantity 
of  hops  acknowledged  by  letter  to 
the  vendor  the  receipt  of  the  in- 
voice, but  said  that  the  hops  were 
not  arrived,  and  added,  "  if  they 
do  not  arrive  in  a  few  days  I  must 
get  some  elsewhere :"— Held,  that 
the  invoice  and  the  letter  taken 
together  did  not  constitute  a  note 


t.«>liilon  :  C.  Romwlh  •nil  Horn, 


in  writing  of  the  contract  to  satisfy 
the  statute  of  frauds.  Rkhards  ▼. 
Porter,  E.  8  G.  4.  Page  497 

7.  An  agent  for  the  vendor  of  goods 
received  from  the  vendee  an  order 
upon  his  banker  for  the  price  to 
be  paid  out  of  funds  specifically 
deposited  for  that  purpose  with  the 
banker.  The  latter  offered  to  pay 
in  cash,  deducting  discount  for  the 
credit  given,  or  by  a  bill  upon  a 
third  person.  The  agent,  without 
the  knowledge  of  the  vendee,  took 
the  bill,  which  was  dishonoured  : — 
Held/  that  the  vendor  could  not 
sue  the  vendee  for  the  price  of  the 
goods.  Smith  v.  Per  rand,  T*  8  G. 
4.  SOS 

WAIVER. 

See  Lease,  2. 

WALES. 

See  New  Triax. 

WARRANT. 

See  Constable,  1. 

WARRANT  OF  ATTORNEY. 

See  Bankrupt,  5. 

A  warrant  of  attorney  subject  to  a 
defeazance  not  written  on  the  same 
paper,  is  not  void  against  the  as- 
signee of  an  insolvent  debtor,  with- 
in 3  G.  4,  c,  39,  s.  4.  Morris  v. 
Mellin,E.SG.'4.  503 

WARREN. 
See  Free  Warren. 

WASTE. 
See  Copyhold. 
It  is  a  presumption  of  law  that  waate 
land  adjoining  a  road  beloim  to 
the  owner  of  the  adjoining  incKwed 
land,  whether  freeholder,  lease* 
holder,  or  copyholder.  Doe  v. 
Pearsey,  T.  8  G.  4.  908 

WHARF. 
See  Poor  Rats,  6. 

I,  Bell  Y«nt,  Tcmpk  BJf, 


3  bios  ObS  710  Hia 
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